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RESERVATIONS  IN  THE  DECLARATIONS 
OF  ACCEPTANCE  OF  THE  OPTIONAL 
CLAUSE  AND  THE  PERIOD  OF  VALIDITY  OF 
THOSE  DECLARATIONS:  THE  EFFECT  OF 
THE  SHULTZ  LETTER* 


By  SHIGERU  O D  V 


I.  Introduction 

The  author,  as  a  Member  of  the  International  Court  of  Justice,  stated  in 
the  first  part  of  his  separate  opinion  attached  to  the  1984  judgment  in  the 
case  of  Military  and  Paramilitary  Activities  in  and  against  Nicaragua 
(Jurisdiction  and  Admissibility)2  that  Nicaragua  lacked  legal  standing  as  an 
applicant  as  it  had  not  accepted  the  compulsory  jurisdiction  of  the  Court 
under  Article  36(2)  or  (5)  of  the  Statute,  and  that  the  proceedings  initiated 
by  a  unilateral  application  by  Nicaragua  could  not  be  entertained  on  the 
basis  of  those  provisions.3  The  Court,  however,  decided  otherwise  in  its 
judgment.  That  question  will  not  be  discussed  in  this  article.  The  author 
will  only  examine  whether  it  was  legitimate  for  the  United  States  in  1984  to 
exclude  certain  types  of  disputes  from  its  previous  acceptance  of  the  Court’s 
jurisdiction  by  adding  to  its  declaration,  at  the  eleventh  hour  prior  to  Nicar¬ 
agua’s  filing  of  its  case  against  the  US,  new  reservations  with  immediate 
effect. 

The  US  declared  on  26  August  1946  that  it  would  recognize  the  compul¬ 
sory  jurisdiction  of  the  Court  in 

...  all  legal  disputes  hereafter  arising  concerning: 

(a)  the  interpretation  of  a  treaty; 

(b)  any  question  of  international  law; 

(c)  the  existence  of  any  fact  which,  if  established,  would  constitute  a  breach  of  an 
international  obligation; 

(d)  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an  inter¬ 
national  obligation.4 

These  expressions  are  exactly  the  same  as  those  stipulated  under  Article 
36(2)  of  the  Statute.  Yet  it  was  also  stated  in  the  declaration  that 

*  ©  H.E.  Judge  Shigeru  Oda,  1989. 

1  Member  of  the  International  Court  of  Justice.  This  article  was  completed  in  1987,  but  because  of 
pressure  on  space  could  not  be  included  in  the  previous  volume  of  this  Year  Book. 

4  ICJ  Reports,  1984,  p.  392. 

3  Ibid.,  p.  471 . 

4  ICJ  Yearbook,  1946-7,  p.  217. 
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DECLARATIONS  OF  ACCEPTANCE 


.  .  .  this  declaration  shall  not  apply  to: 

(a)  disputes  the  solution  of  which  the  Parties  shall  entrust  to  other  tribunals  by 
virtue  of  agreements  already  in  existence  or  which  may  be  concluded  in  the  future; 
or 

(b)  disputes  with  regard  to  matters  which  are  essentially  within  the  domestic 
jurisdiction  of  the  United  States  of  America  as  determined  by  the  United  States  of 
America;  or 

(c)  disputes  arising  under  a  multilateral  treaty,  unless  (i)  all  Parties  to  the  treaty 
affected  by  the  decision  are  also  Parties  to  the  case  before  the  Court,  or  (2)  the 
United  States  of  America  specially  agrees  to  jurisdiction  .  .  . 

This  1946  declaration  was  to  ‘remain  in  force  for  a  period  of  five  years  and 
thereafter  until  the  expiration  of  six  months  after  notice  may  be  given  to 
terminate  this  declaration’.5 

On  6  April  1984,  only  three  days  prior  to  Nicaragua’s  unilateral  action 
before  the  Court,  the  US  added  in  the  so-called  Shultz  letter  a  further 
reservation  to  those  already  made  in  its  1946  declaration.  The  Shultz  letter 
purported  to  exclude  from  the  jurisdiction  of  the  Court 

[Disputes  with  any  Central  American  state  or  arising  out  of  or  related  to  events 
in  Central  America,  any  of  which  disputes  shall  be  settled  in  such  manner  as  the 
parties  to  them  may  agree.6 

Shultz’s  letter  continued  by  stating: 

Notwithstanding  the  terms  of  the  aforesaid  declaration,  this  proviso  shall  take 
effect  immediately  and  shall  remain  in  force  for  two  years  .  .  . 

The  ‘Notwithstanding’  constituted,  of  course,  an  allusion  to  a  period  of  six 
months  required  as  advance  notice  for  the  termination  of  the  declaration. 
Thus  it  should  be  asked  whether  the  addition  of  this  new  reservation  on  6 
April  1984  could  effectively  exempt  the  US  from  its  adherence,  given  in 
1946,  to  the  Court’s  jurisdiction  for  a  dispute  unilaterally  brought  to  the 
Court  by  Nicaragua  on  9  April  1984.  The  US  has  implied  that  the  Shultz 
letter  did  not  purport  to  terminate  the  1946  declaration  but  only  amended  it 
by  making  a  new  reservation. 

In  order  to  see  whether  or  not  this  reservation  was  effective,  it  will  be 
pertinent  to  look  at  the  history  of  reservations  to  the  Optional  Clause  since 
the  time  of  the  Permanent  Court  of  International  Justice  (Part  II). 
Secondly  the  Shultz  letter,  though  not  terminating  the  1946  declaration, 
was  intended  to  release,  if  only  partially,  the  US  from  the  obligation  it  had 
borne  since  1946.  It  will  be  pertinent  in  this  respect  to  examine  the  problem 
of  the  duration  of  the  validity  of  a  declaration  of  acceptance  of  the  Optional 
Clause  (Part  III).  The  effect  of  the  Shultz  letter  in  the  light  of  the  present 
circumstances  regarding  acceptance  of  the  Optional  Clause  will  then  be 
considered  (Part  IV). 


5  Ibid. 

6  Ibid.  1984-5,  p.  100. 
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Relevant  indications  concerning  these  declarations  can  be  found  in  the 
Annual  Report  in  the  case  of  the  Permanent  Court  of  International  Justice 
and  in  the  Yearbook  in  the  case  of  the  International  Court  of  Justice,  but 
the  format  of  these  publications  has  changed  from  time  to  time  and  the 
presentation  has  been  inconsistent.  At  the  time  of  the  Permanent  Court  of 
International  Justice  in  particular,  it  appears  that  the  Registry  did  not 
necessarily  have  a  precise  understanding  of  how  to  deal  with  the  Optional 
Clause.  The  inconsistency  in  dealing  with  the  date  of  signature,  deposit  or 
ratification  of  the  Optional  Clause  in  the  Annual  Reports  of  that  Court 
caused  confusion  to  readers.7  The  method  of  description  of  the  declaration 
in  the  Yearbooks  of  the  present  Court  changed  with  the  1956/57  edition 
and  again  with  that  of  the  1964/65  ;8  this  change  of  presentation  of  the 

7  Ratification  was  not  imposed  by  the  terms  of  the  Optional  Clause  but  in  fact  some  declarations  were 
made  subject  to  ratification  while  others  (which  did  not  require  it)  were  nevertheless  ratified.  In  No.  i 
of  the  Annual  Reports  of  the  Permanent  Court  of  International  Justice,  the  table  concerning  the 
Optional  Clause  in  Chapter  III  (p.  138)  had  three  columns  headed  ‘Signatory  States — Date  of  ratifica¬ 
tion  (if  any) — Conditions  of  acceptance’,  while  another  table  in  Chapter  X  (p.  359)  was  headed  simply 
‘Signatory  States — Date  of  ratification  when  required’.  In  No.  2  of  the  Annual  Reports,  the  table 
appeared  in  Chapter  III  only,  under  the  headings  ‘States — Date  of  signature — Conditions — Date  of 
deposit  of  ratification  (if  any)’.  In  No.  3,  the  headings  of  the  tables  in  Chapters  III  and  X  were  identical 
in  that  they  indicated  ‘States — Date  of  signature — Conditions — Date  of  deposit  of  ratification  (if  any)’ 
(pp.  83  and  335).  After  No.  4  of  the  Annual  Reports  the  list  in  Chapter  III  disappeared  and  the  format 
of  the  table  in  Chapter  X  of  No.  3  was  retained.  However,  in  Report  No.  16  a  table  in  Chapter  X  is 
headed  ‘States — Date  of  signature — Conditions — Date  of  deposit  of  ratification’,  thus  omitting  ‘(if  any)’ 
from  the  heading  concerning  ratification.  Presumably  what  must  have  been  significant  was  the  date  of 
the  deposit  of  the  declaration,  no  matter  whether  ratification  was  required  under  the  internal  procedures 
of  some  countries.  When  the  table  indicated  the  ‘Date  of  deposit  of  ratification’  it  might  have  meant  the 
date  of  deposit  of  the  declaration  itself,  whether  it  was  properly  ratified  under  internal  procedures 
(when  required),  or  was  simply  deposited,  in  cases  where  internal  ratification  was  not  required. 

8  In  the  International  Court  of  Justice  Yearbooks ,  the  presentation  of  the  facts  concerning  acceptance 
under  the  Optional  Clause,  after  remaining  fairly  similar  from  Volume  I  (1946-7)  to  Volume  18 
(1963-4),  was  greatly  changed  when  a  complete  overhaul  of  the  structure  of  the  Yearbook  was  under¬ 
taken  with  Volume  19  (1964—5).  Since  then  it  has  not  changed  to  the  present  day. 

The  information  which  concerns  us  here  has  at  various  times  been  dealt  with  in  different  chapters  of 
the  Yearbook.  In  Chapter  III,  concerning  the  Court’s  jurisdiction,  there  was  from  1946-7  to  1949-50  a 
table  concerning  ‘Deposit  of  declaration  accepting  compulsory  jurisdiction’.  The  table  of  States  accept¬ 
ing  compulsory  jurisdiction  was  set  out  under  the  headings  ‘State — Date — Conditions’  in  the  Yearbook 
for  1946-7,  but  this  was  changed  to  ‘  State — Date — Duration’  in  the  1948—9  volume,  then  to  ‘State- — 
Date  of  signature — Duration’  in  the  1949-50  volume.  As  from  the  volume  of  1950-1  this  table  disap¬ 
peared,  and  under  the  title  of  ‘Acceptance  of  compulsory  jurisdiction’  there  was  a  list  headed: 

‘The  following  States  have  deposited  with  the  Secretary-General  of  the  United  Nations  the  declar¬ 
ation  recognizing  the  Court’s  jurisdiction  as  compulsory,  or  had  already  accepted  the  jurisdiction  of  the 
Permanent  Court  of  International  Justice  as  compulsory  for  a  period  that  has  not  yet  expired'  (ICJf  Year¬ 
book,  1950-1,  p.  43). 

This  basic  type  of  format  continued  until  the  Yearbook  for  1958-9,  but  since  the  1959—60  volume 
such  reference  to  the  names  of  States  has  completely  disappeared  from  Chapter  III. 

In  the  Yearbook  for  1946-7  until  that  of  1963-4  there  was  always  a  chapter  entitled  ‘Texts  governing 
the  jurisdiction  of  the  Court’  (Chapter  X);  this  was  modelled  on  the  practice  of  the  Registry  of  the  Per¬ 
manent  Court  of  International  Justice,  which  however  had  also  issued  such  chapters  as  offprints  consti¬ 
tuting  addenda  to  Series  D,  No.  6,  bearing  the  same  title.  From  the  time  of  the  Yearbook  of  1947-8, 
under  the  section  headed  ‘Acceptance  of  the  compulsory  jurisdiction  of  the  Court’,  only  the  texts  of  new 
declarations  were  reproduced.  Declarations  which  had  been  printed  in  the  1946-7  volume  were  not 
reproduced  but  simply  made  the  subject  of  a  reference  back  to  that  volume.  This  practice  was  continued 
until  the  Yearbook  for  1955-6.  Since  the  Yearbook  for  1956-7  all  the  declarations  in  force  have  always 
been  reproduced.  Also  in  Chapter  X,  until  the  Yearbook  for  1955-6,  there  was  always  a  ‘List  of  States 


4  DECLARATIONS  OF  ACCEPTANCE 

declaration  of  Nicaragua  was  surely  one  cause  of  the  differences  between 
Nicaragua  and  the  US  concerning  the  Court’s  jurisdiction.  It  is  extremely 
difficult  to  derive  a  clear  indication  of  the  status  of  some  of  the  declarations 
of  acceptance  of  the  Optional  Clause  from  the  Annual  Reports  of  the  Per¬ 
manent  Court  of  International  Justice  and  the  Yearbooks  of  the  Inter¬ 
national  Court  of  Justice. 

With  this  caveat,  the  author  deems  it  useful  to  proceed  with  some  analy¬ 
sis  of  these  declarations.  Tables  I  and  II9  show  all  the  declarations  made 
under  the  Permanent  Court  of  International  Justice  and  the  International 
Court  of  Justice  arranged  in  chronological  order  of  the  first  declaration  of 
each  State  concerned.  In  the  case  of  renewed  declarations  by  the  same  State 
in  the  respective  period,  the  figures  I,  II,  III  etc.  are  added.  Where  appro¬ 
priate,  these  figures  will  also  be  inserted  in  the  text  when  reference  is  made 
to  the  declarations.  In  preparing  these  tables,  the  author  has  attempted  to 
be  as  precise  as  possible,  but  it  must  be  understood  that  these  tables  are 
used  as  an  aid  to  the  author’s  presentation  of  his  argument. 


II.  Reservations  in  the  Declarations  of  Acceptance 

of  the  Optional  Clause 


(a)  The  Pennanent  Court  of  International  Justice 

In  drafting  the  Statute  of  the  Permanent  Court  of  International  Justice, 
the  Advisory  Committee  of  Jurists  in  1920  did  not  anticipate  any  reserva¬ 
tions  being  made  concerning  the  compulsory  jurisdiction.  The  Netherlands 
was  the  first  State  accepting  the  compulsory  jurisdiction  of  the  Court 
(I-1921)  to  make  a  reservation.  It  was  rather  a  modest  one,  which 
attempted  to  limit  the  jurisdiction  of  the  Court  to  ‘any  future  dispute  in 
regard  to  which  the  parties  have  not  agreed  to  have  recourse  to  some  other 


which  have  recognized  the  compulsory  jurisdiction  of  the  International  Court  of  Justice  or  which  are 
still  bound  by  their  declarations  accepting  the  compulsory  jurisdiction  of  the  Permanent  Court  of  Inter¬ 
national  Justice  (Art.  36  of  the  Statute  of  the  International  Court  of  Justice)’  ( ICJ  Yearbook,  1947-8, 
p.  133;  the  title  in  the  1946-7  volume  was  slightly  different).  The  headings  of  each  column  of  the  table 
listing  these  States  have  been  changed  from  ‘States — Date  of  signature — Conditions — Date  of  deposit  of 
ratification’  in  the  Yearbook  for  1946-7  to  ‘State — Date  of  signature — Conditions — Date  of  deposit  of 
ratification’  in  1947-8;  ‘State — Date  of  signature — Conditions — Date  of  ratification’  in  1948-9;  ‘State — 
Date  of  signature — Date  of  deposit  of  signature — Conditions’  in  1949-50;  and  ‘State — Date  of  signa¬ 
ture — Date  of  deposit  of  declaration — Conditions’  in  the  1951-2  volume.  This  last  type  remained  until 
the  I955-6  volume.  Since  the  Yearbook  for  1956-7,  the  texts  of  all  the  declarations  in  force  have  been 
listed  under  the  title  ‘Acceptance  of  the  compulsory  jurisdiction  of  the  Court  in  pursuance  of  Article  36 
of  the  Statute’,  but  the  table  has  been  discontinued. 

There  has  been  a  complete  change  in  the  format  of  the  Yearbook  since  volume  19  (1964-5).  The  for¬ 
mer  Chapter  X  was  replaced  by  a  new  Chapter  IV,  ‘Texts  governing  the  jurisdiction  of  the  Court’,  in 
which  Section  II,  Declarations  recognizing  as  compulsory  the  jurisdiction  of  the  Court’,  contains  the 
complete  texts  of  the  declarations. 

9  Below,  pp.  23,  25. 
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means  of  friendly  settlement’.10  This  type  of  reservation  was  used  in  the 
1920s  by  Estonia  (I-1923),  Belgium  (1925;  effective  1926),  Ethiopia 
(I-1926),  Germany  (I-1927;  effective  1928),  Spain  (1928),  Latvia 
(II-  1929;  effective  1930),  France  (II-1929;  effective  1931),  Italy  (1929; 
effective  1931)  and  Czechoslovakia  (1929;  never  effective). 

In  order  to  reply  to  the  question  of  the  legality  of  making  a  reservation  to 
the  Optional  Clause  and  to  facilitate  the  acceptance  of  the  compulsory 
jurisdiction  of  the  Court  by  as  many  countries  as  possible,  the  General 
Assembly  of  the  League  of  Nations,  on  2  October  1924,  passed  a  resolu¬ 
tion  concerning  ‘Arbitration,  Security,  and  Reduction  of  Armaments’  in 
which  it 

Considered]  that  the  study  of  the  .  .  .  terms  [of  Article  36,  paragraph  2]  shows 
them  to  be  sufficiently  wide  to  permit  States  to  adhere  to  the  Special  Protocol 
opened  for  signature  in  virtue  of  Article  36,  paragraph  2,  with  the  reservations 
which  they  regar  d  as  indispensable , 11 

and  recommended  ‘States  to  accede  at  the  earliest  possible  date’  to  the 
Optional  Clause.  The  Protocol  for  the  Pacific  Settlement  of  International 
Disputes,  which  was  attached  as  an  annex  to  that  resolution,  reads: 

The  Signatory  States  undertake  to  recognize  as  compulsory,  ipso  facto  and  with¬ 
out  special  agreement,  the  jurisdiction  of  the  Permanent  Court  of  International 
Justice  in  the  cases  covered  by  paragraph  2  of  Article  36  of  the  Statute  of  the  Court, 
but  without  prejudice  to  the  right  of  any  State ,  when  acceding  to  the  special  proto¬ 
col  provided  for  in  the  said  Article  and  opened  for  signature  on  December  16th, 
1920,  to  make  reservations  compatible  with  the  said  clause.12 

Four  years  after,  in  1928,  the  General  Assembly  of  the  League  of  Nations 
again  passed  a  resolution  along  the  lines  suggested  four  years  previously. 

Pacific  Settlement  of  International  Disputes , 

Non- Aggression  and  Mutual  Assistance 

(v)  RESOLUTION  REGARDING  THE  OPTIONAL  CLAUSE  OF 

ARTICLE  36  OF  THE  STATUTE  OF  THE  PERMANENT  COURT  OF 

INTERNATIONAL  JUSTICE 

The  Assembly: 

Referring  to  the  [1924  resolution]  .  .  .  considering  that  the  terms  of  Article  36, 
paragraph  2,  of  the  Statute  of  the  Permanent  Court  of  International  Justice  are  suf¬ 
ficiently  wide  to  permit  States  to  adhere  to  the  special  Protocol  opened  for  signa¬ 
ture  in  virtue  of  that  article,  with  the  reservations  which  they  regard  as 
indispensable,  and  convinced  that  it  is  in  the  interest  of  the  progress  of  inter¬ 
national  justice  that  the  greatest  possible  number  of  States  should,  to  the  widest 
possible  extent,  accept  as  compulsory  the  jurisdiction  of  the  Court,  recommends 
States  to  accede  to  the  said  Protocol  at  the  earliest  possible  date; 


10  PCIjf,  Series  D,  No.  4  (2nd  edn.,  1924),  p.  20. 

11  League  of  Nations  Official  Journal ,  Special  Supplement  No,  21,  p.  21  (emphasis  added). 

12  Ibid.,  p.  22  (emphasis  added). 
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Noting  that  this  recommendation  has  not  so  far  produced  all  the  effect  that  is  to 
be  desired; 

Being  of  opinion  that,  in  order  to  facilitate  effectively  the  acceptance  of  the 
clause  in  question,  it  is  expedient  to  dimmish  the  obstacles  which  prevent  States 
from  committing  themselves ; 

Being  convinced  that  the  efforts  now  being  made  through  progressive  codifica¬ 
tion  to  diminish  the  uncertainties  and  supply  the  deficiencies  of  international  law 
will  greatly  facilitate  the  acceptance  of  the  optional  clause  of  Article  36  of  the  Stat¬ 
ute  of  the  Court,  and  that  meanwhile  attention  should  once  more  be  drawn  to  the 
possibility  offered  by  the  terms  of  that  clause  to  States  which  do  not  see  their  way  to 
accede  to  it  without  qualification,  to  do  so  subject  to  appropriate  reservations  limit¬ 
ing  the  extent  of  their  commitments,  both  as  regards  duration  and  as  regards  scope ; 

Noting,  in  this  latter  connection,  that  the  reservations  conceivable  may  relate, 
either  generally  to  certain  aspects  of  any  kind  of  dispute,  or  specifically  to  certain 
classes  or  lists  of  disputes,  and  that  these  different  kinds  of  reservation  can  be  legiti¬ 
mately  combined ; 

Recommends  that  States  which  have  not  yet  acceded  to  the  optional  clause  of 
Article  36  of  the  Statute  of  the  Permanent  Court  of  International  Justice  should, 
failing  accession  pure  and  simple,  consider,  with  due  regard  to  their  interests, 
whether  they  can  accede  on  the  conditions  above  indicated;  ...  13 

Thus,  within  less  than  ten  years  of  the  foundation  of  the  Permanent  Court 
of  International  Justice,  reservations  to  acceptance  of  the  jurisdiction  of  the 
Court  had  come  to  be  regarded  as  permissible  in  order  to  make  it  easier  for 
States  to  accept  the  compulsory  jurisdiction  of  the  Court. 

Great  Britain,  in  its  Declaration  (I)  on  19  September  1929  (effective 
1930),  together  with  other  Commonwealth  nations,  such  as  the  Union  of 
South  Africa,  New  Zealand,  India,  Australia  and  Canada  (which  all  made 
similar  declarations  on  the  same  or  next  day),  attempted  to  restrict  her 
acceptance  of  the  jurisdiction  of  the  Court  and  added,  in  addition  to  the 
type  of  reservation  initiated  by  the  Netherlands,  two  new  types  concerning 
disputes  among  the  members  of  the  British  Commonwealth  and  disputes 
with  regard  to  questions  which,  by  international  law,  fell  exclusively  within 
the  declarant’s  jurisdiction.  Great  Britain  and  other  Commonwealth 
nations  also  reserved,  with  some  provisos, 

...  the  right  to  require  that  proceedings  in  the  Court  shall  be  suspended  in 
respect  of  any  dispute  which  has  been  submitted  to  and  is  under  consideration  by 
the  Council  of  the  League  of  Nations. 

In  the  1930s,  following  the  initiative  taken  by  Great  Britain,  it  became 
common  practice  for  States  to  make  a  variety  of  reservations  to  the  declar¬ 
ation  of  acceptance  of  compulsory  jurisdiction.  Some  States  followed  the 
reservation  of  Great  Britain  in  some  way  or  another.  The  reservation  con¬ 
cerning  domestic  jurisdiction  was  included  by  Yugoslavia  (1930),  Albania 
(I— 193°),  Persia  (1930;  effective  1932),  Romania  (I-1930;  effective  1931), 
Poland  (1931;  never  effective),  Argentina  (1935;  never  effective),  Brazil 

13  Ibid.,  Special  Supplement  No.  64,  p.  183  (emphasis  added). 
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(II-I937),  Iraq  (1938;  never  effective)  and  Egypt  (1939;  never  effective). 
On  the  other  hand,  the  notion  of  suspension  in  respect  of  any  dispute 
before  the  Council  of  the  League  of  Nations  was  adopted  by  Italy,  Czechos¬ 
lovakia,  France  (II),  Peru  (1929;  effective  1932)  and  Iraq. 

In  addition,  a  new  type  of  reservation  for  disputes  relating  to  territorial 
status  was  made  by  Greece  (I— 1929),  Albania,  Persia,  Romania  (I— 1930; 
effective  1931)  and  Iraq.  Furthermore,  Colombia,  in  a  declaration  (II) 
made  in  1937  to  replace  a  previous  one  (I)  of  1932,  made  it  clear  that  the 
new  declaration  would  apply  only  to  disputes  arising  out  of  facts  sub¬ 
sequent  to  6  January  1932,  the  date  on  which  it  first  accepted  the  Court’s 
compulsory  jurisdiction. 

On  28  February  1940  Great  Britain,  making  a  new  declaration  (II), 
added  a  further  reservation  concerning  ‘disputes  arising  out  of  events 
occurring  at  a  time  when  His  Majesty’s  Government  were  involved  in  hosti¬ 
lities’.  This  type  of  reservation  was  immediately  followed  by  other  Com¬ 
monwealth  nations,  such  as  India  (II),  New  Zealand  (II),  the  Union  of 
South  Africa  (II)  and  Australia  (II).  (Canada  did  not  make  such  a  reserva¬ 
tion.) 


(b)  The  International  Court  of  Justice 

During  the  preparation  of  the  Statute  of  the  International  Court  of  Jus¬ 
tice  at  the  San  Francisco  Conference,  no  doubt  was  expressed  as  to  the 
permissibility  of  making  reservations  to  acceptance  of  the  compulsory  juris¬ 
diction  of  the  Court  to  be  newly  founded.  The  report  of  Subcommittee  D 
to  Committee  1  of  Commission  IV  on  Article  36  of  the  Statute  of  the  Inter¬ 
national  Court  of  Justice,  prepared  on  31  May  1945,  clearly  recognized  this 
permissibility.  It  read: 

The  question  of  reservations  calls  for  an  explanation.  As  is  well  known,  the 
article  has  consistently  been  interpreted  in  the  past  as  allowing  states  accepting  the 
jurisdiction  of  the  Court  to  subject  their  declarations  to  reservations.  The  Subcom¬ 
mittee  has  considered  such  interpretation  as  being  henceforth  established.  It  has 
therefore  been  considered  unnecessary  to  modify  paragraph  3  in  order  to  make 
express  reference  to  the  right  of  the  states  to  make  such  reservations.14 

Most  declarations  referring  to  the  compulsory  jurisdiction  of  the  new 
Court  have  been  accompanied  by  reservations;  a  number  of  States  added 
various  reservations  at  the  time  they  renewed  their  previous  declarations 
upon  expiration  of  the  period  stipulated.  The  scope  of  reservations  has 
been  considerably  more  far-reaching  than  in  the  case  of  those  declarations 
which  were  made  under  the  Permanent  Court  of  International  Justice. 

For  example,  the  famous  Vandenberg  amendment  in  the  US  declaration 


1 4 
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of  26  August  1946  (reservation  (c)  of  the  declaration)  formed  one  such 
reservation  and  was  emulated  by  Pakistan  (III— 1960),  Malta  (I— 1966)  and 
India  (III— 1974) .  The  so-called  automatic  reservation,  also  in  the  US  dec¬ 
laration  (reservation  (b)),  was  adopted  subsequently  by  France  (I-1947; 
effective  1949),  Mexico  (1947),  Liberia  (1952),  Sudan  (1957;  effective 
1958)  and  Malawi  (1966). 

There  were  also  some  instances  in  which  the  declarant  States  attempted 
to  make  reservations  in  respect  of  disputes  which  were  about  to  occur.  Aus¬ 
tralia’s  declaration  of  6  February  1954  (I)  attempted  to  exclude  from  the 
Court’s  jurisdiction: 

.  .  .  disputes  arising  out  of  or  concerning  jurisdiction  or  rights  claimed  or  exer¬ 
cised  by  Australia 

(a)  in  respect  of  the  continental  shelf  of  Australia  and  the  Territories  under  the 
authority  of  Australia,  as  that  continental  shelf  is  described  or  delimited  in  the  Aus¬ 
tralian  Proclamations  of  10  September  1953  or  in  or  under  the  Australian  Pearl 
Fisheries  Acts  ...  15 

This  Australian  Declaration  was  made  only  a  few  months  after  an  agree¬ 
ment  was  reached  with  Japan  to  submit  jointly  to  the  International  Court  of 
Justice  a  dispute  on  Japanese  pearl  fishing  on  Australia’s  continental  shelf 
subject  to  successful  negotiations  on  a  modus  vivendi. 

India  issued  a  new  declaration  in  1974  (III)  excluding  matters  concern¬ 
ing  the  law  of  the  sea,  including  ‘the  determination  and  delimitation  of  its 
maritime  boundaries’,  while  it  was  reported  that  some  negotiations  with 
Bangladesh  were  taking  place  concerning  the  maritime  boundaries  of  the 
Gulf  of  Bengal.  While  the  law  of  the  sea  negotiations  were  proceeding  in  the 
United  Nations,  the  new  reservation  added  to  exclude  matters  concerning 
the  law  of  the  sea  also  appeared  in  several  declarations,  such  as  those  of 
Canada  (I-1970),  the  Philippines  (II-1971;  effective  1972),  New  Zealand 
(1977)  and  Malta  (II— 1981  and  1 1 1— 1983) .  These  are  only  a  few  examples 
of  the  types  of  reservation  made. 

Egypt  recognized  in  1957  the  compulsory  jurisdiction  of  the  Court  in  all 
legal  disputes  that  might  arise  under  the  1957  Declaration  on  the  Suez 
Canal  and  the  arrangements  for  its  operation  concerning  the  interpretation 
and  application  of  the  1888  Constantinople  Treaty.  This  declaration  may 
also  be  regarded  as  a  reverse  of  the  acceptance  of  compulsory  jurisdiction. 


(c)  Conclusion 

In  the  light  of  the  practice  concerning  reservations  to  the  Optional 
Clause  throughout  the  period  of  the  Permanent  Court  of  International  Jus¬ 
tice  and  the  International  Court  of  Justice,  the  reservations  made  by  the 


s  ICJ  Yearbook,  1953-4,  P-  210. 
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US  in  1984  cannot  be  held  so  exceptional  or  extraordinary  as  to  fall  outside 
the  purview  of  permissibility. 


III.  The  Period  of  Validity  of  the  Declarations 

CONCERNING  THE  ACCEPTANCE  OF  THE  OPTIONAL  CLAUSE 

(a)  The  Permanent  Court  of  International  Justice 
1 .  Types  of  Declaration 

Table  IIT6  shows  various  types  of  declaration  made  for  acceptance  of  the 
compulsory  jurisdiction  of  the  Permanent  Court  of  International  Justice, 
classified  from  the  viewpoint  of  ostensible  duration.  The  following  obser¬ 
vations  may  be  made  from  analysis  of  this  Table. 

First,  in  the  early  period  of  the  Permanent  Court  of  International  Jus¬ 
tice — in  other  words  in  the  1920s—,  most  of  the  States  signatory  to  the 
Statute  of  the  Permanent  Court  accepted  the  Optional  Clause.  Many  of 
them  did  so  for  a  fixed  period,  mostly  five  years,'7  and  then  renewed  the 
period  after  the  expiration  of  the  initial  one.  Those  declarations  naturally 
ceased  to  be  valid  at  the  expiration  of  the  periods  specified.  Some  declar¬ 
ations  were  still  valid  when  the  International  Court  of  Justice  came  into 
being  and  remained  valid  under  Article  36  (5)  of  its  Statute,  but  the  periods 
mentioned  had  all  expired  by  1950. 

A  remarkable  development  in  this  respect  was  seen  in  1930  with  the 
action  of  Luxembourg  in  making  a  declaration  for  a  fixed  period  which 
would  automatically  be  renewed  unless  a  six-month  advance  notice  was 
given.'8  The  Declaration  of  Luxembourg  (II-1930)  read  as  follows: 

The  present  declaration  is  made  for  a  period  of  five  years.  Unless  it  is  denounced 
six  months  before  the  expiration  of  that  period,  it  shall  be  considered  as  renewed 
for  a  further  period  of  five  years  and  similarly  thereafter.'9 

No  other  State  followed  this  example  during  the  period  of  the  League  of 
Nations.  This  declaration  still  remains  valid  under  the  terms  of  Article  36 
(5)  of  the  Statute  of  the  present  Court. 

Secondly ,  particularly  at  the  very  beginning  of  the  existence  of  the  Per¬ 
manent  Court  of  International  Justice,  some  declarations,  mostly  of  Latin- 
American  countries,  did  not  specify  any  period  at  all  for  the  duration  of  the 
declaration.20  Of  those,  the  declarations  of  Costa  Rica,  Liberia,  Guatemala 


16  Below,  p.  27. 

17  Table  III,  para.  i. 

18  Table  III,  para.  2. 

19  This  English  translation  was  made  by  the  International  Court  of  Justice  (see  ICjf  Yearbook, 
1982-3,  p.  73).  It  is  different  from  the  translation  that  appeared  in  the  Seventh  Annual  Report  of  the 
Permanent  Court  of  International  Justice  ( PCIjf ,  Series  E,  No.  7,  p.  464). 

20  Table  III,  para.  3. 


10 


DECLARATIONS  OF  ACCEPTANCE 


and  Nicaragua  (none  of  which  became  parties  to  the  Statute  of  the  Perma¬ 
nent  Court,  since  they  did  not  ratify  the  Protocol  of  Signature  of  the  Stat¬ 
ute)  were  in  any  case  invalid.21  Except  for  the  examples  of  Colombia  (II) 
and  Paraguay,  which  will  be  explained  later,  and  also  the  cases  of  Bulgaria 
and  Portugal,  which  were  not  parties  to  the  Statute  of  the  present  Court  at 
its  beginning  in  1945,  all  the  other  declarations  which  did  not  specify  any 
period  for  their  duration  remained  valid  after  1945  under  Article  36  (5)  of 
the  Statute  of  the  present  Court,  that  is,  those  of  El  Salvador  (1921 ;  effec¬ 
tive  1930),  Uruguay  (1921),  Haiti  (1921),  Panama  (1921;  effective  1929), 
Dominican  Republic  (1924;  effective  1933)  and  Colombia  (II— 1937). 

Thirdly,  the  most  remarkable  development  was  in  1929,  when  Great 
Britain  introduced  a  new  concept  of  the  immediate  terminability  of  a  dec¬ 
laration.22  Great  Britain  on  19  September  1929  (effective  on  5  February 
1930)  accepted  compulsory  jurisdiction  in  a  declaration  which  was  stated  to 
remain  valid  for  the  first  ten-year  period  and  thereafter  until  notice  of  ter¬ 
mination  was  given.  The  declaration  read  in  part  as  follows: 

I  accept  as  compulsory  .  .  .  the  jurisdiction  of  the  Court  ...  for  a  period  of  ten 
years  and  thereafter  until  such  time  as  notice  may  be  given  to  terminate  the  accept¬ 
ance.23 

This  example  was  followed  on  the  same  or  the  next  day  by  the  then  Com¬ 
monwealth  countries,  namely  the  Union  of  South  Africa  (I),  India  (I), 
New  Zealand  (I),  Australia  (I)  and  Canada.  These  nations  of  the  British 
Commonwealth,  which  as  later  explained24  extensively  modified  the  con¬ 
tent  of  their  acceptance  of  the  compulsory  jurisdiction  in  1939,  terminated 
their  respective  declarations  in  1940  and  replaced  them  by  new  declarations 
of  similar  type,  but  with  the  addition  of  new  reservations,  that  is,  Great 
Britain  (II),  India  (II),  New  Zealand  (II),  Union  of  South  Africa  (II)  and 
Australia  (II)  (in  the  case  of  Canada,  its  1929  Declaration  was  simply  left 
unterminated).  Four  of  the  new  declarations  fixed  five  years  (instead  of  the 
ten  years  in  the  previous  declarations)  for  the  initial  period,  after  expiry  of 
which  they  would  be  valid  until  notice  to  terminate  was  given,  but  the 
Union  of  South  Africa  (II)  did  not  make  provision  for  an  initial  period.  All 
five  of  these  new  declarations  by  member  States  of  the  British  Common¬ 
wealth,  as  well  as  the  1929  Declaration  of  Canada,  were  valid  in  1945  under 
the  new  Court. 

In  addition,  the  1929  example  of  the  British  Commonwealth  countries 
was  followed  by  Persia  (1930;  effective  1932)  by  fixing  an  initial  period  of 
six  years,  and  Latvia  (III— 1935)  and  Iraq  (1938),  specifying  an  initial 


W  ith  regard  to  the  status  of  Nicaragua  vis-a-vis  the  Permanent  Court  of  International  Justice,  the 
author’s  view  may  be  different  from  the  opinion  stated  in  the  1984  judgment  of  the  Court  (ICjf  Reports, 
I9^4>  PP-  399~402)-  Cf.  the  author  s  view  stated  in  his  separate  opinion,  ibid.,  pp.  473—5. 

12  Table  III,  para.  4. 

23  PCIJ ,  Series  E,  No.  6,  p.  479. 

24  Below,  p.  i2. 


OF  THE  OPTIONAL  CLAUSE 


1 1 

period  of  five  years.25  Of  these  countries,  Iraq,  not  having  ratified  the  Pro¬ 
tocol  of  the  Signature  of  the  Statute  of  the  Permanent  Court,  had  not 
become  a  party  to  it,  and  Latvia  ceased  to  exist  as  a  State  at  the  start  of  the 
United  Nations.  Only  the  declaration  of  Persia  (Iran)  was  regarded  as  valid 
under  the  International  Court  of  Justice  at  its  start. 

2.  Termination  of  Declarations 

A  number  of  declarations  expired  at  the  end  of  their  respective  fixed 
periods  and  some  were  renewed  while  others  were  not.26  This,  however, 
did  not  give  rise  to  any  equivocal  situation.  Furthermore,  the  hypothesis  of 
the  immediate  terminability  of  the  acceptance  of  the  jurisdiction  encoun¬ 
tered  no  challenge.27 

Two  problems  must,  however,  be  mentioned  in  relation  to  the  termina¬ 
tion  of  declarations  under  the  old  Court. 

First ,  it  is  to  be  noted28  that  two  of  the  declarations  without  any  reference 
to  duration  were  terminated  or  amended  while  still  remaining  valid.  Col¬ 
ombia,  which  on  6  January  1932  made  a  declaration  (I)  without  any  refer¬ 
ence  to  duration,  made  a  fresh  declaration  (II)  on  30  October  1937  in  order 
to  include  a  new  reservation  to  the  effect  that  disputes  arising  out  of  the 
facts  which  took  place  prior  to  that  date  should  be  excluded.  No  objection 
seems  to  have  been  lodged,  probably  because  the  terminated  declaration 
was  replaced  by  a  new  one.  On  the  other  hand,  Paraguay,  by  a  decree  of  26 
April  1938,  simply  withdrew  the  acceptance  of  compulsory  jurisdiction 
which  had  been  expressed  by  its  decree  of  14  January  1933. 29  On  being 
notified  of  Paraguay’s  withdrawal  by  the  Secretary-General  of  the  League 
of  Nations,  some  countries  made  express  reservations  as  to  the  effectiveness 
of  such  denunciation  by  Paraguay: 

[Bolivia]  makes  the  most  formal  reservations  as  to  the  legal  value  of  the  decree 
and  requests  the  Secretary-General  to  communicate  these  reservations  to  the  States 
signatories  of  the  Statute  and  to  the  Members  of  the  League  of  Nations. 

[Belgium]  in  taking  note  of  this  denunciation,  feels  bound  to  make  all  reserva¬ 
tions. 

[Brazil]  cannot  accept  such  declaration  without  express  reservation. 

[Sweden]  finds  itself  obliged  to  formulate  every  reservation;  in  its  view  it  will  be 
for  the  Court  itself,  should  occasion  arise,  to  pronounce  on  the  legal  effects  of  that 
declaration. 

[Czechoslovakia]  is  of  opinion  that,  in  the  absence  of  any  provision  in  the  Stat¬ 
ute  regarding  the  denunciation  of  declarations,  the  matter  is  one  in  which  reference 
should  be  made  to  the  general  rules  of  international  law  concerning  the  termination 
of  international  undertakings. 

[The  Netherlands]  while  not  opposed  to  the  denunciation,  finds  itself  obliged  to 

25  Table  III,  para.  4  (2),  (3). 

26  See  Table  III,  para.  1. 

27  See  Table  III,  para.  2. 

28  See  Table  III,  para.  3. 

29  pcjjt  Series  E,  No.  14,  p.  57. 
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formulate  every  reservation  as  regards  the  right  of  States  to  denounce  treaties 
which  do  not  contain  a  clause  to  that  effect.30 

Secondly ,  it  should  not  be  overlooked31  that  some  declarant  States, 
namely  Great  Britain  and  France,  by  adding  some  new  reservations  before 
expiry  of  the  understood  period  of  validity  partially  terminated  their  obli¬ 
gations.  On  7  September  1939  Great  Britain,  which  had  made  a  declaration 
valid  from  5  February  1930  for  an  initial  ten  year  period  and  then  until 
notice  of  termination,  stated  in  its  letter: 

[T]he  position  to-day  shows  clearly  that  the  Covenant  has,  in  the  present 
instance,  completely  broken  down  in  practice,  that  the  whole  machinery  for  the 
preservation  of  peace  has  collapsed,  and  that  the  conditions  in  which  His  Majesty’s 
Government  accepted  the  Optional  Clause  no  longer  exist  .  .  . 

I  am,  therefore,  directed  to  notify  you  that  His  Majesty’s  Government,  believing 
themselves  to  be  firmly  defending  the  principles  on  which  the  Covenant  was  made, 
will  not  regard  their  acceptance  of  the  Optional  Clause  as  covering  disputes  arising 
out  of  events  occurring  during  the  present  hostilities.32 

The  other  Commonwealth  nations,  New  Zealand,  Australia,  Canada,  the 
Union  of  South  Africa  and  India,  followed  this  example  on  the  same  day  or 
a  few  days  later.  Similarly  France,  which  on  7  April  1936  had  made  a  dec¬ 
laration  (III)  for  a  five-year  period  (as  from  25  April  1936),  sent  the  Sec¬ 
retary-General  of  the  League  of  Nations  on  10  September  1939  a  letter 
which  read  in  part: 

Les  conditions  dans  lesquelles  le  Gouvernement  frangais  avait  adhere  a  cette 
clause  se  trouvent  aujourd’hui  profondement  modifiees.  En  particular,  depuis  que 
le  systeme  de  reglement  des  conflits  mternationaux  etabli  par  le  Pacte  de  la  Societe 
des  Nations  n’est  plus  regarde  comme  liant  uniformement  et  obligatoirement  tous 
les  Membres  de  la  Societe  des  Nations,  la  question  de  la  belligerance  et  des  droits 
des  neutres  apparait  sous  un  aspect  entierement  nouveau. 

Le  Gouvernement  frangais  considere  done,  comme  le  Gouvernement  britanni- 
que,  dont  le  point  de  vue  vous  a  ete  expose  d’autre  part,  que  son  acceptation  de  la 
clause  de  1  article  36  du  Statut  de  la  Cour  permanente  de  Justice  Internationale  ne 
peut  plus  desormais  avoir  d’effet  a  Regard  des  differends  relatifs  a  des  evenements 
qui  viendraient  a  se  produire  durant  le  cours  de  la  presente  guerre.33 

These  statements  were  made  only  a  few  days  after  the  outbreak  of  the 
Second  World  War  marked  by  the  German  invasion  of  Poland. 

These  letters  were  received  in  the  Secretariat  of  the  League  of  Nations 
and  transmitted  to  States  parties  to  the  Protocol  of  Signature  of  the  Statute 
and  others.  The  publication  of  the  Permanent  Court  of  International  Jus¬ 
tice  shows  that  some  reservations  were  expressed.34  In  its  reply  of  25  Sep¬ 
tember  1939,  the  Swiss  Government  entered  ‘reservations  .  .  .  regarding 

30  Ibid.,  No.  15,  p.  227. 

31  See  Table  III,  para.  4. 

32  PCIJ,  Series  E,  No.  16,  p.  339. 

33  Ibid.,  p.  337. 

34  Ibld->  P-  333- 
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the  principle  which  a  denunciation  effected  in  such  circumstances 
involves’.  In  their  letters,  Belgium  (20  November  1939),  the  Netherlands 
(30  November  1939),  Peru  (12  December  1939),  Estonia  (5  January  1940) 
and  Siam  (6  May  1940)  reserved  their  points  of  view.  The  Danish  Govern¬ 
ment,  on  29  May  1940,  also  expressed  reservations  concerning  the  declar¬ 
ations  of  Commonwealth  nations  and  France,  ‘more  particularly  as  regards 
their  effect  in  relation  to  disputes  not  immediately  connected  with  the  war’. 
The  Norwegian  and  Swedish  Governments,  on  15  and  20  December  1939 
respectively,  entered  ‘reservations  as  to  the  legal  effect  of  the  above  acts  of 
denunciation,  more  particularly  as  regards  disputes  not  connected  with  the 
war’.  They  also  drew  attention  to  the 

fact  that,  in  virtue  of  Article  36  of  the  Statute  and  the  declarations  relating  thereto, 
it  rests  with  the  Court  itself  to  decide  questions  as  to  its  own  jurisdiction  and, 
should  the  case  arise,  to  pronounce  upon  the  validity  and,  if  necessary,  the  scope  of 
the  acts  of  denunciation  referred  to. 

The  Brazilian  Government  on  7  May  1940  also  expressed  reservations  as 
regards  this  ‘unilateral  action  ...  in  so  far  as  concerns  all  matters  relating  to 
its  rights  as  a  neutral  in  the  present  war  and  coming  within  the  jurisdiction 
of  the  Court’.  It  is  interesting  to  note  in  this  connection  that  Sweden  sug¬ 
gested  that,  should  the  case  arise,  the  Court  should  pronounce  on  the  legal 
effect  or  the  scope  of  the  denunciation  of  the  existing  declarations  relating 
to  the  withdrawal  of  the  declaration  of  Paraguay,  and  that  Sweden  and  Nor¬ 
way  jointly  made  a  similar  suggestion  concerning  the  amendments  of  the 
Commonwealth  nations  and  France. 

(b)  The  International  Court  of  Justice 
1 .  Types  of  Declaration 

Table  IV35  has  been  prepared  in  order  to  indicate  various  types  of  declar¬ 
ations  for  acceptance  of  compulsory  jurisdiction  under  the  Statute  of  the 
International  Court  of  Justice,  classified  from  the  viewpoint  of  ostensible 
duration.  On  the  basis  of  these  declarations,  the  following  observations  may 
be  made. 

First,  the  declarations  made  for  a  fixed  period  have  been  extremely  few 
compared  with  those  in  the  period  of  the  Permanent  Court;  furthermore, 
these  few  declarations  were  made  only  at  the  very  beginning  of  the  Court’s 
existence.36  With  the  exception  of  Turkey  I,  which,  after  the  expiry  of  the 
period,  was  renewed  four  times,  and  of  El  Salvador  I,  many  other  declar¬ 
ations  of  this  category  either  simply  expired  after  the  lapse  of  the  period, 
like  those  of  Guatemala,  Brazil,  Bolivia  and  Turkey  V,  or  were  replaced, 
like  those  of  Norway  I,  Denmark  I,  France  I,  Sweden  I,  Honduras  I, 


35  Below,  p.  28. 

36  Table  IV,  para.  1. 
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Belgium  I  and  Israel  I,  by  differently  formulated  declarations.  Honduras  II 
(1954)  and  Costa  Rica  (1973)  stated  that  a  fixed  period  would  automatically 
be  renewed,  but  Honduras  II  was  replaced  just  after  the  first  six-year 
period  by  Honduras  III,  which  was  formulated  differently.  Of  these  declar¬ 
ations  which  expressly  mentioned  a  fixed  period  of  validity,  only  those  of  El 
Salvador  II,  which  is  valid  for  a  ten-year  period  from  1978,  and  of  Costa 
Rica,  whose  latest  five-year  period  of  validity  started  in  1983,  are  valid  as  of 

I  April  1987. 

Secondly ,  the  declaration  which  is  automatically  renewed  unless  the  six- 
month  advance  notice  is  given,  a  type  commenced  by  Luxembourg  in  1930, 
is  found  in  Netherlands  II  (1956),  Norway  II  (1956),  Denmark  II  (1956), 
Sweden  II  (i957)>  Finland  (1958)  and  Norway  III  (1976), 37  and  except  for 
Norway  II,  which  was  replaced  by  Norway  III,  they  are  all  still  valid  today 
for  a  renewed  fixed  period  of  time  unless  the  renewal  is  denounced  with  six- 
months’  notice. 

Thirdly ,  there  are  some  declarations  without  any  fixed  period,  or 
those  which  were  made  for  an  indefinite  or  unlimited  period.38  Egypt 
(*957),  Uganda  (1963),  Nigeria  (1965),  Malawi  (1966),  Swaziland 
(1969),  Botswana  (1970),  Togo  (1979),  Senegal  II  (1985),  Honduras 
IV  (1986)  remain  valid. 

Tou ?  thly ,  declarations  with  an  initial  fixed  period  and  remaining  valid 
until  notice  of  termination  is  given39 — declarations  of  the  type  initiated  by 
Great  Britain’s  declaration  in  1929 — were  seen  only  in  the  early  days  of  the 
UN,  and  there  has  been  no  further  example  since  that  of  Austria  (1971).  At 
any  rate  the  initial  fixed  period  of  all  of  these  declarations  has  already 
expired,  and  thus  it  must  be  recognized  that,  nowadays,  the  declarations  of 
this  category,  such  as  Liberia  (1952),  Portugal  (1955),  Cambodia  (1957), 
Belgium  II  (1958),  Japan  (1958)  and  Austria  (1971),  may  be  terminated  by 
simple  notice  of  termination.  Declarations  of  the  type  which  remains  valid 
simply  until  notice  of  termination  (the  Union  of  South  Africa  was  the  only 
example  in  the  Permanent  Court)  have  increased  in  number,  for  instance 
(*958),  Pakistan  III  (i960),  Somalia  (1963),  Kenya  (1965),  Gambia 
(1966),  Mauritius  (1968),  UK  VI  (1969),  Philippines  II  (1971),  India  III 

1974),  Australia  II  (1975),  Barbados  (1980),  Malta  III  (1983)  and  Canada 

II  (1985). 40 

A  fifth  category  is  formed  by  certain  declarations  which,  without  fixing 
the  period  of  validity,  require  six-month  or  one-year  advance  notice  to  ter¬ 
minate  the  acceptance  of  jurisdiction.41  This  type  was  never  seen  in  the 
period  of  the  Permanent  Court,  but  in  the  early  days  of  the  present  Court 
the  United  States  (1946),  China  (1946),  Mexico  (1947),  Switzerland 

17  Table  IV,  para.  2. 

38  Table  IV,  para.  3. 

39  See  Table  IV,  para.  4  (1). 

40  Table  IV,  para.  4  (2). 

+I  Table  IV,  para.  5. 
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(1948),  Liechtenstein  (1950)  and,  later,  New  Zealand  (1977)  each  made  a 
declaration  within  this  category,  which,  except  for  those  of  the  United 
States  and  China,  remain  valid. 

2.  Termination  of  Declarations 

All  the  declarations  made  for  a  fixed  period  have  expired,  one  after 
another,  except  for  El  Salvador  II  and  Costa  Rica,  as  previously 
explained.42 

There  have  been  many  instances  of  declarations  made,  which  were  to 
remain  valid  until  notice  of  termination  was  given,  being  terminated  by 
notification  with  immediate  effect.  Of  those  declarations  which  were  made 
under  the  Permanent  Court  but  remained  valid  under  the  present  Court, 
Canada  (1930),  Great  Britain  (II-1940),  India  (II-1940),  New  Zealand 
(II-1940),  Union  of  South  Africa  (II-1940)  and  Australia  (II-1940)  were 
terminated  and  replaced  by  the  fresh  declarations  under  the  new  Court  in 
1970,  1955,  1956,  1977,  1955  and  1954  respectively.  Iran’s  declaration 
(1930;  effective  1932)  under  the  old  Court  was  simply  withdrawn  on  9  July 
1951. 43  Of  the  many  declarations  of  this  type  made  under  the  present 
Court,44  Netherlands  I  (1946),  Philippines  I  (1947),  Pakistan  I  (1948), 
France  I  (1949),  Australia  I  (1954),  United  Kingdom  I  (1955),  UK  II 
(1955),  South  Africa  (1955),  India  I  (1956),  Pakistan  II  (1957),  UK  III 
(1957),  UK  IV  (1958),  India  II  (1959),  France  II  (1959),  UK  V  (1963), 
Malta  I  (1966),  Canada  I  (1970),  and  Malta  II  (1981)  were  withdrawn  by 
notice  of  termination  but  replaced  by  new  declarations  which  all  carried  new 
reservations.  On  the  other  hand,  Union  of  South  Africa  (1955)  and  France 
III  (1966)  were  simply  withdrawn  on  12  April  1967  and  2  January  1974 
respectively,  and  Israel  II  (1956),  which  had  been  amended  by  the  addition 
of  reservations  on  28  February  1984,  was  withdrawn  on  21  November  1985. 

It  may  be  noted  that  the  declarations  made  to  remain  valid  until  notice 
have  not  given  rise  to  any  ambiguity.  In  particular,  the  United  States’  six- 
month  advance  notice  of  the  termination  of  its  declaration  dated  8  October 
1985  did  not  raise  any  legal  issue.  The  case  of  China,  in  which  the  Govern¬ 
ment  of  the  People’s  Republic  of  China,  after  establishing  its  status  in  the 
UN,  indicated  by  letter  of  5  September  1972  that  it  ‘does  not  recognize  the 
statement  made  by  the  defunct  Chinese  Government  [in  1946,  which 
required  a  six-month  advance  notification  to  terminate]’  may  be  considered 
as  a  special  exception. 

In  connection  with  the  termination  of  declarations  under  the  present 
Court,  however,  there  are  again  two  problems  which  merit  attention. 

First ,  some  declarations  made  without  reference  to  duration  of  validity 
or  for  an  indefinite  period  have  been  withdrawn.  Though  they  were 
immediately  replaced  by  new  declarations,  the  latter  carried  many  types  of 

42  See  Table  IV,  para.  i. 

43  See  Table  III,  para.  4. 

44  See  Table  IV,  para.  2. 
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reservation  from  the  Court’s  jurisdiction.  Of  the  declarations  made  under 
the  Permanent  Court  which  remained  valid  under  the  present  Court  by  vir¬ 
tue  of  Article  36  (5)  of  its  Statute,45  El  Salvador  (1921 ;  effective  1930)  was 
explicitly  replaced  by  the  new  declaration  (I— 1973),  which  excluded  vari¬ 
ous  categories  of  disputes  from  the  Court’s  compulsory  jurisdiction.  Of  the 
declarations  made  under  the  present  Court  in  this  category,46  Honduras  III 
(i960)  and  Senegal  I  (1985)  were  terminated  but  replaced  by  the  new  dec¬ 
larations  with  some  additional  reservations.  Unlike  the  case  of  Paraguay’s 
withdrawal  in  the  period  of  the  old  Court,  as  previously  explained,  the 
withdrawal  of  these  declarations  under  the  present  Court,  did  not  meet 
with  any  objection  or  reservation  from  any  other  country. 

Secondly ,  another  significant  trend  concerning  declarations  accepting  the 
Optional  Clause  cannot  be  overlooked  in  this  respect.  An  attempt  to  amend 
the  terms  of  reservations  would  seem  to  amount  in  effect  to  the  same  as  the 
termination  of  the  declaration  containing  the  reservations  in  question,  in  so 
far  as  an  existing  obligation  under  the  Optional  Clause  is  terminated. 
Today  there  are  quite  a  number  of  declarant  States  which,  though  main¬ 
taining  the  position  that  the  declarations  remain  valid,  have  reserved  the 
right  to  exclude  from  submission  to  the  Court’s  jurisdiction  any  given 
category  of  dispute.  This  would  be  the  same  in  substance  as  a  simple 
replacement  by  new  declarations,  and,  if  this  right  is  permissible  during  the 
fixed  period  of  validity  of  the  original  declarations,  this  cannot  be  regarded 
as  acceptance  of  the  compulsory  jurisdiction  for  a  certain  fixed  period.  This 
precedent  was  initiated  by  Portugal.  The  declaration  of  Portugal  of  19 
December  1955,  which  was  to  be  valid  for  the  initial  period  of  one  year  and 
then  until  the  notice  of  termination,  read,  in  part,  as  follows: 

The  Portugese  Government  reserves  the  right  to  exclude  from  the  scope  of  the 
present  declaration,  at  any  time  during  its  validity,  any  given  category  or  categor¬ 
ies  of  disputes,  by  notifying  the  Secretary-General  of  the  United  Nations  and  with 
effect  from  the  moment  of  such  notification.47 

When  the  declaration  of  Portugal  was  transmitted  to  the  States  parties  to 
the  Statute  of  the  International  Court  of  Justice,  the  Government  of  Swe¬ 
den  responded  on  23  February  1956  by  making  a  reservation  on  its  position 
concerning  Portugal’s  reservation: 

The  Swedish  Government  is  compelled  to  state  that  in  its  opinion  the  cited  con¬ 
dition  in  reality  signifies  that  Portugal  has  not  bound  itself  to  accept  the  jurisdiction 
of  the  Court  with  regard  to  any  dispute  or  any  category  of  disputes.  The  condition 
nullifies  the  obligation  intended  by  the  wording  of  Article  36,  paragraph  2,  of  the 

Statute  where  it  is  said  that  the  recognition  of  the  jurisdiction  of  the  Court  shall  be 
compulsory  ipso  facto'. 

For  the  stated  reason,  the  Swedish  Government  must  consider  the  cited  con- 

45  See  Table  III,  para.  3. 

46  See  Table  IV,  para.  3. 

47  ICJ  Yearbook,  1955-6,  p.  186  (emphasis  added). 
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dition  as  incompatible  with  a  recognition  of  the  ‘Optional  Clause’  of  the  Statute  of 
the  International  Court  of  Justice.48 

In  fact,  however,  the  precedent  of  the  reservation  made  by  Portugal  has 
been  followed  by  a  number  of  States,  as  shown  in  Table  V.49  Of  these  dec¬ 
larations,  those  of  Somalia,  Kenya,  France  III,  Malta  I,  II  and  III,  Mauri¬ 
tius,  UK  VI  and  Canada  I  and  II  were  made  to  remain  valid  until  notice  of 
termination  was  given,50  and  thus  the  declarant  States  had  reserved  from 
the  outset  the  right  not  only  to  amend  but  also  to  terminate  them.  Israel, 
which  did  not  specifically  claim  the  right  of  amendment  in  its  declaration  of 
1956,  added  new  reservations  in  1984,  but  it  could  certainly  have  termi¬ 
nated  its  acceptance  of  the  jurisdiction  at  any  time.  The  declarations  of 
Malawi,  Swaziland,  Botswana,  Togo,  Senegal  I  and  II,  and  Flonduras 
IV, 51  all  of  which  reserve  a  right  of  amendment,  do  not  contain  in  them¬ 
selves  any  reference  to  the  period  of  validity.  In  some  cases,  furthermore, 
the  right  to  amend  could  have  been  or  may  possibly  still  be  exercised  during 
certain  periods  of  validity.  El  Salvador  (I  and  II)  could  have  amended  its 
declaration  in  the  initial  fixed  period  of  five  years  after  1973  and  can  amend 
it  during  the  ten  years  from  1978  after  the  first  initial  period  was  renewed.52 
In  the  declarations  of  Norway  III  and  New  Zealand,53  amendment,  though 
only  in  the  special  case  arising  in  the  light  of  the  results  of  the  Third  UN 
Conference  on  the  Law  of  the  Sea  in  respect  of  the  settlement  of  disputes, 
would  be  permissible  during  the  period  stipulated  as  advance  notice  to  ter¬ 
minate. 

It  is  to  be  noted  that,  except  for  the  reservation  of  position  made  by  Swe¬ 
den  vis-a-vis  Portugal,  no  objection  has  ever  been  lodged  against  those 
claims  to  the  right  to  amend  at  any  time. 


(c)  Conclusion 

After  having  looked  at  the  precedents  relating  to  the  termination  of  dec¬ 
larations  throughout  the  period  of  the  Permanent  Court  of  International 
Justice  and  the  International  Court  of  Justice,  it  can  be  said,  first,  that, 
despite  the  challenges  to  Paraguay’s  withdrawal  of  acceptance  of  compul¬ 
sory  jurisdiction  in  1938,  the  immediate  termination  of  declarations  made 
for  an  indefinite  period  or  without  reference  to  duration  of  validity  is  no 
longer  a  problem;  secondly,  that,  despite  the  questioning  of  Portugal’s 
initiative  in  claiming  in  1955  the  right  at  any  time  to  amend  the  reserva¬ 
tions  in  its  declaration,  such  right  is  no  longer  challenged.  That  being  so,  it 
becomes  illogical  to  maintain  that  those  declarations  which  do  not  feature 


48  ICJ  Pleadings,  Right  of  Passage  over  Indian  Territoiy,  vol.  i,  p.  217. 

49  Below,  p.  30. 

50  See  Table  IV,  para.  4  (2). 

51  See  Table  IV,  para.  3. 

52  See  Table  IV,  para.  1. 

53  See  Table  IV,  para.  2  and  para.  5  (2). 
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any  reference  to  duration,  and  thus  contain  no  clause  concerning  the  period 
of  their  validity,  cannot,  for  that  simple  reason,  be  either  terminated  or 
amended.  After  all,  some  of  those  very  declarations  now  explicitly  reserve 
the  right  to  add  further  reservations  at  any  time ,  and  such  additions  consti¬ 
tute  amendments  or  may,  indeed,  be  viewed  as  terminating  the  former  text 
while  substituting  the  new.  Thus,  supposing  arguendo  that  Nicaragua 
were,  contrary  to  the  author’s  view,  subject  to  the  compulsory  jurisdiction 
of  the  International  Court  of  Justice  pursuant  to  Article  36(5)  of  the  Stat¬ 
ute,  the  declaration  which  Nicaragua  made  in  1929  without  any  fixed 
period  of  duration  would  in  that  event  have  to  be  interpreted,  in  view  of  the 
past  practice  analysed  above,  as  being  terminable  at  any  time. 

Yet  the  1984  Judgment  of  the  Court  states: 

[T]he  right  of  immediate  termination  of  declarations  with  indefinite  duration  is 
far  from  established.  It  appears  from  the  requirements  of  good  faith  that  they 
should  be  treated,  by  analogy,  according  to  the  law  of  treaties,  which  requires  a 
reasonable  time  for  withdrawal  from  or  termination  of  treaties  that  contain  no  pro¬ 
vision  regarding  the  duration  of  their  validity.54 

Here  the  Court  seems  to  have  given  inadequate  consideration  to  a  feature  of 
the  accumulating  practice  in  regard  to  Article  36(2),  namely  the  framing  of 
declarations  so  as  to  be  conditional  on  a  right  of  amendment  or  termination  by 
notification  at  any  tune.  Surely  an  instrument  claiming  such  a  right  would 
have  to  be  ruled  invalid  if  it  were  subject  to  treaty  law,  since  no  party  may 
unilaterally  alter  or  terminate  a  treaty,  still  less  with  immediate  effect.  Yet 
there  has  been  no  move  to  condemn  declarations  of  the  kind  described. 
Hence,  the  requirement  of  good  faith  notwithstanding,  the  analogy  with 
treaty  law  is  misleading. 

It  would  take  the  author  too  far  afield  to  examine  here  the  wider  impli¬ 
cations  of  unilateral  declarations  from  the  viewpoint  of  treaty  law.  May  it 
suffice  to  draw'  attention  to  just  two  points.  In  the  first  place,  the  only  treaty 
involved  is  the  Statute  of  the  Court  (and,  for  UN  members,  the  Charter  with 
w'hich  it  is  integral)  of  which  each  declaration  constitutes  an  application. 
Hence  it  is  the  correctness,  rather  than  the  consequences,  of  that  application 
which  may  be  judged  by  treaty  law,  and  the  essential  test  of  that  correctness 
is  conformity  with  the  terms  of  the  clause  applied,  i.e.,  Article  36  (2)  itself. 
Secondly,  the  nexus  of  rights  and  obligations  constituted  by  the  application 
of  Article  36  (2)  within  the  group  of  declarant  States  is  inherently  subject  to 
change,  and  no  declarant  can  suppose  otherwise.  Indeed,  the  very  signifi¬ 
cance  of  the  option’  taken  by  a  declarant  is  the  braving  of  the  partially 
unknown.  It  would  therefore  be  inconsistent  with  the  nature  of  the  situation 
to  ban  the  element  of  sudden  alteration.  Moreover,  it  is  this  underlying 
instability  which  necessitates  emphasis  on  reciprocity,  a  principle  which  is 
justified  by,  inter  aha ,  the  need  to  mitigate  the  effects  of  surprise  Had 


54  ICJ  Reports,  1984,  p.  420. 
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treaty  law  been  applicable,  even  by  analogy,  in  the  way  upheld  by  the 
Court,  such  emphasis  would  be  redundant.  It  is  to  the  subject  of  recipro¬ 
city  that  the  author  now  turns. 


IV.  Reciprocity  of  Acceptance  of  the 
Optional  Clause 

The  present  situation  with  respect  to  the  duration  of  declarations,  as  at  i 
April  1987,  is  demonstrated  in  the  list  below.  The  declarations  of  the  States 
underlined  are  those  in  which  the  right  is  reserved  to  exclude  at  any  time 
from  submission  to  the  Court’s  jurisdiction  any  given  category  of  dispute.55 

A.  Declarations  whose  termination  is  subject  to  some  restriction  of  period : 

(i)  Declarations  which  may  not  be  terminated  before  the  fixed 
period  expires: 

Costa  Rica,  El  Salvador  II  (see  Table  IV,  para.  1(3),  (4)). 

(ii)  Declarations  which  require  a  six-month  period  for  termination  of 
their  automatic  renewal: 

Denmark  II,  Finland,  Netherlands  II,  Norway  III,  Sweden 
II  (see  Table  IV,  para.  2); 

Luxembourg  II  (under  Article  36  (5)  of  the  ICJ  Statute)  (see 
Table  III,  para.  2). 

(lii)  Declarations  which  will  remain  valid  for  a  certain  period  after 
notice  of  termination  is  given: 

Liechtenstein,  Mexico,  New  Zealand,  Switzerland  (see  Table 
IV,  para.  5). 

B.  Declarations  terminable  at  any  time  by  notice: 

Austria,  Belgium  II,  Democratic  Kampuchea  (Cambodia), 
Japan,  Liberia,  Portugal  (see  Table  IV,  para.  4  (1)); 

Australia  II,  Barbados,  Canada  II,  Gambia,  India  III,  Kenya, 
Malta  III,  Mauritius,  Pakistan  III,  Philippines  II,  Somalia, 
Sudan,  UK  VI  (see  Table  IV,  para.  4  (2)). 

C.  Declarations  which  do  not  contain  any  reference  to  duration  or  are 
made  for  an  indefinite  or  unlimited  period: 

Botswana,  Egypt,  Honduras  IV,  Malawi,  Nigeria,  Senegal  II, 
Swaziland,  Togo,  Uganda  (see  Table  IV,  para.  3); 

Colombia  II,  Dominican  Republic,  Haiti,  Panama,  Uruguay 
(under  Article  36(5)  of  the  ICJ  Statute)  (see  Table  III,  para.  3). 
It  is  a  striking  fact  first  of  all  that  those  States  which  at  present  in  their 
declarations  impose  upon  themselves  the  obligation  not  to  escape  from  the 
compulsory  jurisdiction  of  the  Court  in  the  face  of  the  possibility  of  being 


ss  See  Table  V.  As  stated  above,  New  Zealand  and  Norway  reserved  the  right  to  amend  their  declar¬ 
ations,  but  only  in  the  special  case  arising  in  the  light  of  the  results  of  the  Third  UN  Conference  on  the 
Law  of  the  Sea  in  respect  of  the  settlement  of  disputes. 
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brought  before  the  Court  are  extremely  limited  in  number.  Excluding  the 
States  underlined  which  reserve  the  right  to  amend  at  any  time ,  there  are 
only  eleven  countries  which  really  adhered  to  the  compulsory  jurisdiction 
of  the  Court  after  the  US  withdrew  in  April  1986:  two  in  the  western  hemi¬ 
sphere,  Costa  Rica  and  Mexico,  and  nine  States  in  the  group  of  Western 
European  and  other  States,  Denmark,  Finland,  Liechtenstein,  Luxem¬ 
bourg,  the  Netherlands,  New  Zealand,  Norway,  Sweden  and  Switzer¬ 
land.56 

Secondly ,  the  question  of  reciprocity  may  arise  in  a  case  where  for  one 
party  the  adherence  to  the  Optional  Clause  is  terminable  at  anv  time  and 
the  other  party  is  bound  by  its  own  declaration  not  to  terminate  for  a  certain 
fixed  period.  The  Optional  Clause  in  effect  plays  a  double  role:  one  posi¬ 
tive,  in  that  it  may  on  occasion  enable  a  unilateral  application  to  succeed, 
and  the  other  negative,  in  that  it  may  sometimes  result  in  a  respondent 
being  brought  to  the  Court  against  its  actual  will.  Thus  a  State,  by  declar¬ 
ing  its  acceptance  of  the  compulsory  jurisdiction  of  the  Court,  may  seek  to 
acquire  locus  standi  in  a  case  in  which  the  odds  are  in  its  favour,  but  on  the 
other  hand  it  may,  where  it  feels  placed  at  a  disadvantage,  try  to  release 
itself  from  the  compulsory  jurisdiction  of  the  Court  by  the  termination  or 
amendment  of  its  declaration.  In  view  of  the  fact  that  the  Optional  Clause 
was  so  drafted  as  to  enable  each  declarant  State  to  ‘recognize  as  compul¬ 
sory  ...  the  jurisdiction  of  the  Court  .  .  .  [only]  in  relation  to  any  other 
State  accepting  the  same  obligation’,57  is  it  reasonable  or  equitable  to  allow 
a  party,  which  as  a  respondent  is  free  to  escape  at  any  time  from  the  com¬ 
pulsory  jurisdiction  of  the  Court,  to  take  undue  advantage,  as  an  applicant, 
by  imposing  upon  the  other  party  the  burden  of  mescapability  which  it  does 
not  itself  bear?58  The  reciprocity  of  the  obligation  must  exist  at  the  date  of 
the  seisin  of  the  case,  and  acceptance  of  the  Court’s  jurisdiction  by  the 
applicant  and  the  respondent  must  be  current  at  that  date. 

The  US  declaration  in  1946  was  expressed  to  remain  in  force  until  the 
expiration  of  six  months  after  notice  of  termination  was  given.  Apart  from 
the  question  whether  a  State  can  alter  its  declaration  within  the  fixed  period 
of  validity  (which  in  the  case  of  the  US  comprised  a  six-month  notice 
period),  the  author  is  of  the  view  that,  in  the  specific  context  of  reciprocity 
and  as  a  matter  of  principle,  no  country,  as  applicant,  may  legitimately  rely 
upon  an  obligation  which  it  does  not  itself  bear  but  which  the  respondent 


As  to  New  Zealand  and  Norway,  see  previous  note. 

57  Article  36  (2)  of  the  Statute. 

Interesting  in  this  respect  is  a  new  type  of  reservation  initiated  in  1950  bv  India  which  had  been 
an  adherent  to  the  Optional  Clause,  to  prevent  a  non-declarant  State  from  suddenly  taking  advantage  as 
an  applicant  of  the  immediate  acceptance  of  the  Optional  Clause  ThV  He  1  J  c  ^  o  T 
,,59  excluded  .  ease  in  which  '.he  acceptance  ol  the Cour.t  compu boTu^d  "  “h  l4  2V*" 

lo  the  dispute  was  deposited  or  rat, Bed  less  than  twd  Lsl,  t  .  ,  t 

bringing  the  dispute  before  the  Court’  (ICJ  ,,'T  “  tI-  I"8  T  '  “PpWcat.on 

£ ,,63>'  MllU  '29  N°Vemb"  ^ ~  S 


21 


OF  THE  OPTIONAL  CLAUSE 

has  undertaken  through  its  declaration.  By  that  criterion,  Nicaragua  was 
barred  from  invoking  the  US  self-imposed  six-month  restriction.  It  fol¬ 
lows,  in  the  author  s  analysis,  that  even  on  the  hypothesis  (supported  by  the 
Court)  that  the  Nicaraguan  declaration  was  effective,  the  US  was,  in  rela¬ 
tion  to  Nicaragua,  fully  exempted  from  the  Court’s  jurisdiction  on  the  date 
of  Nicaragua’s  application.  The  Shultz  letter  was  thus  to  that  specific  extent 
effective  even  if  its  effect  was  intended  also  to  be  general,  and  whether  or 
not  that  intention  could  be  legally  sustained. 


V.  Evaluation  of  the  Optional  Clause 

The  interpretation  of  the  declaration  of  acceptance  of  the  compulsory 
jurisdiction  of  the  Court  as  the  author  has  presented  it  above  may  be  criti¬ 
cized  as  an  attempt  to  nullify  the  original  intention  of  the  Optional  Clause. 
Such  criticism  may  be  answered  as  follows:  this  clause  was  first  proposed  at 
the  beginning  of  the  Permanent  Court  of  International  Justice  shortly  after 
the  termination  of  the  First  World  War,  following  failure  to  actualize  the 
idealistic  view  that,  as  in  a  national  domestic  society,  a  court  should  be  pro¬ 
vided  with  full  jurisdiction  over  any  dispute  in  the  international  com¬ 
munity.  The  drafters  of  the  Statute  of  the  Permanent  Court  might  have 
thought  that  this  Optional  Clause  would  be  a  first  step  towards  the  final 
goal  that  the  International  Court  should  be  given  full  jurisdiction  over  dis¬ 
putes.  This  same  idea  concerning  the  Optional  Clause  was  also  prevalent 
when  the  new  Statute  of  the  International  Court  of  Justice  was  being  pre¬ 
pared  at  the  San  Francisco  Conference  in  1945  against  the  background  of 
regret  for  the  ‘untold  sorrow  to  mankind’  brought  by  the  ‘scourge  of  war’.59 
The  rule  of  law  should  prevail  in  the  international  community  as  in  modern 
domestic  society,  while  the  supremacy  of  the  courts  is  always  to  be  main¬ 
tained.  Yet  the  reality  of  the  international  community — where  a  lack  of  con¬ 
fidence  in  international  law  still  prevails  and  the  law-enforcement 
machinery  is  still  non-existent — had  not  reached  a  stage  that  could  satisfy 
the  dreams  of  the  idealists  in  either  the  early  1920s  or  the  mid-i940s. 

The  author  notes  that,  in  contrast  to  the  period  of  the  Permanent  Court 
of  International  Justice,  when  a  great  majority  of  the  States  parties  to  its 
Statute  were  subject  to  the  compulsory  jurisdiction  of  the  Court  under  the 
Optional  Clause,  the  present  situation  in  the  1980s  is  that  adherence  to  the 
compulsory  jurisdiction  of  the  Court  has  been  declared  by  far  less  than  one- 
third  of  the  parties  to  the  Statute  of  the  International  Court  of  Justice.  In 
addition,  the  Optional  Clause,  which  was  drawn  up  in  1920  without  fore¬ 
seeing  any  reservations,  is  now  encumbered  by  the  great  variety  of  reserva¬ 
tions  attached  to  it.  In  spite  of  the  appeal  made  by  the  United  Nations  in 


59  See  the  Preamble  to  the  UN  Charter. 
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1974  in  General  Assembly  Resolution  3232  (XXIX)  concerning  the  review 
of  the  role  of  the  International  Court  of  Justice,  which  read  in  part: 

[The  General  Assembly]  [r]ecognizes  the  desirability  that  States  study  the 
possibility  of  accepting,  with  as  few  reservations  as  possible,  the  compulsory  juris¬ 
diction  of  the  International  Court  of  Justice  in  accordance  with  Article  36  of  its 
Statute, 


only  three  States  (Togo,  Barbados  and  Senegal)  have  adhered  to  the 
Optional  Clause  in  the  past  decade. 


The  Court  should  not  close  its  eyes  to  the  practice  and  experience  over 
the  last  40  years  in  the  international  community,  which  has  given  a  new 
meaning  to  the  Optional  Clause.  The  basic  principle  that  the  jurisdiction  of 
any  judicial  institution  in  the  international  community  is  based  upon  the 
consent  of  sovereign  States  has  never  been  changed,  and  the  role  of  the 
Optional  Clause  can  never  override  but  must  always  sustain  that  principle. 

In  spite  of  this,  the  author  believes  that  the  Optional  Clause  will  certainly 
remain  useful  in  the  event  that  any  bona  fide  parties  to  a  dispute,  though 
not  willing  to  initiate  proceedings  by  concluding  a  special  agreement,  may 
not  object  to  coming  before  the  Court  if  the  other  party  is  willing  to  do  so. 
On  the  other  hand,  the  author  is  afraid  that  the  interpretation  of  the 
Optional  Clause  given  by  the  1984  judgment  as  quoted  above  will  inevi¬ 
tably  induce  declarant  States  to  terminate  their  declarations  or  at  least  drop 
from  them  any  advance  notice  clause,  so  as  to  avoid  having  to  answer  any 
case  unilaterally  brought  by  other  States,  which  themselves  can  take  advan¬ 
tage  of  withdrawing  at  any  time  from  their  obligations  under  the  Court’s 
jurisdiction.  Any  such  debandade  would  vastly  dimmish  the  importance  of 
the  Optional  Clause,  which  is  already  an  endangered  species.  In  fact,  Israel 
and  the  US  have  since  1984  terminated  their  acceptance  of  the  compulsory 
jurisdiction  of  the  Court,  and  no  State  has  joined  in  the  group  of  declarant 
States  adhering  to  the  compulsory  jurisdiction. 


A  final  word  may  be  in  order  from  the  viewpoint  of  appearances,  which 
are  unduly  influential  upon  public  opinion  and  even  upon  the  opinions  of 
political  decision-makers.  It  cannot  be  denied  that  the  consequences  of  the 
Optional  Clause  have  included  an  exaggeration  in  the  public  mind  of  the 
importance  of  the  Court.  The  case  brought  by  Nicaragua  against  the  US 
was  the  first  for  a  quarter  of  a  century  to  found  the  Court’s  jurisdiction 
mainly  upon  the  alleged  coincidence  of  two  Optional  Clause  declarations 
All  the  intervening  cases  had  been  based  either  upon  treaty  clauses  or  upon 
special  agreements.  Yet  withdrawals  of  Optional  Clause  declarations  have 
invariably  been  accompanied  by  media  statements,  or  even  official  state¬ 
ments  to  the  effect  that  the  ex-declarant  ‘no  longer  accepts’  or  ‘has  turned 
its  back  on  or  no  longer  acknowledges’  the  Court.  Coupled  with  the  actual 
paucity  of  declarations  this  leads  to  a  widespread  public  impression  that 
the  Court  is  just  a  small,  ineffectual  debating  society,  an  impression  which 
can  only  increase  the  scepticism  with  which  recourse  to  it  is  frequently 
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viewed.  It  therefore  behoves  all  concerned  jurists  to  emphasize  at  every 
opportunity  the  fact  that  the  Optional  Clause  is  just  one  method  of  recourse 
to  the  Court,  and  in  fact  the  one  which,  historically,  is  the  least  important. 
It  is  also  not  superfluous  to  emphasize  that  all  members  of  the  UN  have 
ipso  jute  accepted  the  Court  as  an  institution  to  which  they  may  not  shut 
their  eyes. 


TABLE  I.  DECLARATIONS  UNDER  THE  PERMANENT 
COURT  OF  INTERNATIONAL  JUSTICE 
(IN  CHRONOLOGICAL  ORDER) 

(a)  =  declaration  signed  without  condition  as  to  ratification 

(b)  =  declaration  signed  subject  to  ratification 

S  =  date  of  signature 

R  =  date  of  deposit  of  ratification 

T  =  year  of  expiration  or  termination  of  the  latest  declaration  (during  the 
time  of  the  PCIJ) 

*  =  State  whose  latest  declaration  had  expired  or  been  terminated  by 

z945 

f  =  State  whose  declaration  was  not  considered  valid  because  the  ratifica¬ 
tion  required  for  the  declaration,  though  made,  was  not  deposited 
=  State  whose  declaration  was  not  considered  valid  because  the  Proto¬ 
col  of  Signature  of  the  Statute  was  not  ratified 


Denmark 

(b)  I:  S  before  28.I.21,  R  13. VI. 21;  II:  S 
11. XII. 25,  R28.III.26;  III:  S4.VI.36,  R? 

Switzerland 

(b)  I:  S  before  28.I.21,  R  25. VII. 21;  II:  S 
1. III. 26,  R  24. VII. 26;  III:  S  23. IX. 36,  R 
Z7-IV  .37 

Portugal 

(a)  S  before  28.I.21,  R  8.X. 21 

El  Salvador 

(a)  S  before  28.I.21,  R  29. VIII. 30 

Costa  RicaJ 

(a)  S  before  28.I.21 

Uruguay 

(a)  S  before  28.I.21,  R  27. IX. 21 

Netherlands* 

(a)  I:  S  and  R  6. VIII. 21;  II:  S  2. IX. 26;  III:  S 
5- VI 1 1 .36,  T  1943 

Sweden 

(a)  I:  S  16. VIII. 21;  II:  S  18. III. 26;  III:  S 
18. IV. 36 

Norway 

(b)  I:  S  6.  IX. 21,  R  3.X. 21;  II:  S  22.  IX.  26;  III :  S 
19.V.36 

Lithuania* 

(a)  I:  S  5.X.21,  R  16.V.22;  II:  S  14.I.30;  III:  S 
8.III.35,  R  12. III. 35,  T  1940 
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Panama 

Brazil 

Luxembourg 

Finland 

Liberia! 

Bulgaria 

Haiti 

Austria 

China* 

Estonia 

Latvia 

Dominican 

Republic 

France* 

Belgium* 

Ethiopia* 

Guatemala^ 

Germany* 

Hungary* 

Spain* 

Italy* 

Greece* 

Irish  Free  State 

Czechoslovakia^ 

Peru* 

Great  Britain 
New  Zealand 
Union  of  South 
Africa 
India 
Australia 
Canada 
Siam 

Nicaragua^ 

Yugoslavia* 

Albania* 

Persia 


(a)  S  25.X. 21,  R  14.VI.29 

(a)  I:  R  1.XI.21;  II:  S  and  R  26.I.37 

(b)  I :  S  1921 ;  II :  S  and  R  15.IX.30 

(b)  I:  S  1921,  R  6. IV. 22;  II:  S  3. III. 27;  III:  S 
9. IV. 37 
(b)  S  1921 

(a)  S  1921,  R  12. VIII. 21 

(a)  S  1921 

(b)  I:  S  14. IV. 22,  R  14. III. 22;  II:  S  12.I.27,  R 
13. III. 27;  III:  S  22. III. 37,  R  30. VI. 37 

(a)  S  13.V.22,  T  1927 

(a)  I:  R  2.V.23;  II:  S  25. VI. 28;  III:  S  6.V.38 

(b)  I:  S  11. IX. 23,  R  12. II. 24;  II:  S  10. IX. 29,  R 
26.II.30;  III:  S  31. 1.35,  R  26.II.35 

(b)  S  30. IX. 24,  R  4. II. 33 

(b)  I:  S  2.X. 24;  II:  S  19. IX. 29,  R  25. IV. 31;  III: 
S  7. IV. 36  (from  25. IV.  1936),  T  1941 
(b)  S  25. IX. 25,  R  10. III. 26,  T  1941 

(a)  I:  S  12. VII. 26,  R  16. VII. 26;  II:  S  15. IV. 32; 
III:  18. IX. 34,  T  1936 

(b)  S  17.XII.26 

(b)  I:  S  23. IX. 27,  R  29.II.28;  II:  S  9. III. 33,  R 
5. VII. 33,  T  1938 

(b)  I:  S  14.IX.28,  R  13. VIII  .29;  II :  S  30.V.34,  R 
9. VIII. 34;  III:  S  12.VII.39,  R?,  T  1939 

(a)  S  21  .IX. 28,  T  1938 

(b)  S  9. IX. 29,  R  7. IX. 31,  T  1936 

(a)  I:  S  12. IX. 29;  II:  S  12. IX. 34,  R  19. VII. 35; 
III:  S  8. IX. 39,  R  20.II.40,  T  1944 

(b)  S  14.IX.29,  R  n. VII. 30 
(b)  S  19. IX. 29 

(b)  S  19. IX. 29,  R  29. III. 32,  T  1942 

(b)  I:  S  19. IX. 29,  R  5. II. 30;  II:  S  28.II.40 

(b)  I:  S  19. IX. 29,  R  29. III. 30;  II:  S  1.IV.40 

(b)  I:  S  19. IX. 29,  R  7. IV. 30;  II:  S  7.IV.40 
(b)  I:  S  19. IX. 29,  R  5. II. 30;  II:  S  28. II. 40 
(b)  I:  S  20. IX. 29,  R  18. VIII. 30;  II:  S  21. VIII  40 
(b)  S  20. IX. 29,  R  28. VII. 30  ' 

(b)  I:  S  20. IX. 29,  R  7.V.30;  II:  S  3.V.40 

(a)  S24.IX.29 

(b)  S  16.V.30,  R  24. XI. 30,  T  1935 

(b)  I:  S  and  R  17. IX. 30;  II:  S  7. XI. 35,  T  1940 
(b)  S2.X.30,  R  19.IX.32 
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Romania* 

(b) 

I:  S  8.X. 30,  R  9. VI. 31;  II:  S  4. VI. 36,  T  194 

Polandf 

(b) 

S  24.1. 31 

Colombia 

(a) 

I:  S  6.I.32;  II:  S  and  R  30.X.37 

Paraguay* 

(a) 

Decree  14. 1-33,  R  n-V.33,  T  1938 

Argentina]; 

(b) 

S  28.XII.35 

TurkeyJ 

(a) 

S  12. IV. 36 

Bolivia 

(a) 

S  and  R  7. VII. 36 

Monaco* 

(a) 

S  22. IV. 37,  T  1942 

Iraq! 

(b) 

S  22. IX. 38 

Liechtenstein* 

(a) 

S  22.III.39,  T  1944 

Egypt! 

(b) 

S  30.V.39 

TABLE  II.  DECLARATIONS  UNDER  THE  INTERNATIONAL 
COURT  OF  JUSTICE  (IN  CHRONOLOGICAL  ORDER) 

AS  OF  31  MARCH  1987 


The  date  referred  to  is  the  date  of  the  deposit  of  the  declaration;  in  cases 
where  the  date  of  signature  differs,  this  is  printed  first. 

*  =  State  whose  declaration  has  expired  or  was  terminated 
T  =  year  of  termination 
E  =  year  of  expiration 


Netherlands 
United  States* 

China* 

Norway 

Denmark 

Guatemala* 

France* 

Sweden 

Turkey* 


Philippines 

Mexico 

Honduras 


I:  5. VIII. 46;  II:  1. VIII. 56 

14. VIII. 46,  26. VIII. 46  (modified  6. IV. 84),  T 
1986 

26.X. 46,  T  1972 

I:  16. XI. 46;  II:  17. XII. 56,  19. XII. 56;  III: 
2. IV. 76 

I:  10. XII. 46,  11. XII. 46;  II:  10. XII. 56 
27.I.47,  E  1952 

I:  18. II. 47,  1. III. 49;  II:  10. VII. 59;  III:  16.V.66, 
20.V.66,  T  1974 
1 :  5 - 1  v -47 ;  ID  6JV .57 

I:  22.V.47.  6. VI. 47;  II:  renewed  8. VI. 54  (from 

22. V.52);  III:  renewed  7. VIII. 58  (from  23.V.57); 
IV :  renewed  19. III. 64  (from  23.V.62) ;  V :  renewed 
31. VIII. 67  (from  23.V.67),  E  1972 

I:  12. VII. 47,  21. VIII. 47;  II:  23. XII. 71,  18.I.72 

23. X. 47,  28.X. 47 

I:  2.II.48,  10. II. 48;  II:  renewed  19. IV. 54, 

24. V.54;  III:  renewed  20. II. 60,  10. III. 60;  IV: 


22.V.86 
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DECLARATIONS  OF  ACCEPTANCE 


Brazil* 

12. II.48,  12. III. 48,  E  1953 

Belgium 

I:  10. VI. 48;  II:  3. IV. 58,  17.VI.58 

Bolivia* 

5. VII. 48,  16. VII. 48,  E  1953 

Pakistan 

I:  22.VI.48,  9. VII. 48;  II:  23.V.57;  III:  12. IX. 60, 
13. IX. 60 

Switzerland 

6. VII. 48,  28. VII. 48 

Liechtenstein 

10. III. 50,  29. III. 50 

Israel* 

I:  4. IX. 50,  n.X.50;  II:  3.X.56,  17.X.56  (modi¬ 
fied  28.II.84),  T  1985 

Liberia 

3. III. 52,  20. III. 52 

Australia 

I:  6.II.54;  H:  T3 - 1 1 1 -75 ,  I7-H1.75 

United  Kingdom 

I:  1. VI. 55,  2. VI. 55;  II:  31.X.55;  III:  18. IV. 57; 
IV:  26. XI. 58;  V:  27. XI. 63;  VI:  1.I.69 

South  Africa* 

I2-IX.55,  13. IX. 55,  T  1967 

Portugal 

19.XII.55 

India 

I:  7.I.56,  9.I.56;  II:  14. IX. 59;  III:  15. IX. 74, 
18. IX. 74 

Egypt 

Democratic  Kam¬ 

18. VII. 57,  22. VII. 57 

puchea  (Cambodia) 

9. IX. 57,  19. IX. 57 

Sudan 

30. XII. 57,  2.I.58 

Finland 

25.VI.58 

Japan 

15.IX.58 

Somalia 

25. III.63,  11. IV. 63 

Uganda 

3-x-63 

Kenya 

12. IV. 65,  19. IV. 65 

Nigeria 

14. VIII. 65,  3. IX. 65 

Gambia 

14. VI. 66,  22. VI. 66 

Malawi 

22. XI. 66,  12. XII. 66 

Malta 

I:  29. XI. 66,  6. XII. 66;  II:  2.I.81,  23.I.81;  III  - 
2. IX. 83 

Mauritius 

4. IX. 68,  23. IX. 68 

Swaziland 

9.V.69,  26.V.69 

Botswana 

14. 1.70,  16. III. 70 

Canada 

1 :  7. IV. 70;  II :  10. IX. 85 

Austria 

28. IV. 71,  19.V.71 

Costa  Rica 

5. II.73,  20-IE73 

El  Salvador 

I:  26. XI. 73;  II:  renewed  24. XI. 78  (from 
26. XI. 78) 

New  Zealand 

22.  IX. 77 

Togo 

24.x. 79,  25.X. 79 

Barbados 

24.VII.80,  1. VIII. 80 

Senegal 

U2.V.85,  3-V.85;  II:  2.XII.85 
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TABLE  III:  DURATION  OF  DECLARATIONS  UNDER  THE 
PERMANENT  COURT  OF  INTERNATIONAL  JUSTICE 

The  year  in  parenthesis  is  the  year  in  which  the  acceptance  became  effec¬ 
tive.  When  the  year  of  signature  differs,  this  is  indicated  by  ‘s’. 

t  ~  declaration  not  valid  because  the  Protocol  of  Signature  of  the  Statute 
was  not  ratified 

X  ~  declaration  not  valid  because  the  required  ratification  of  the  declar¬ 
ation  was  not  deposited 

1 .  Declarations  valid  for  a  fixed  period 

(1)  Five-year  period 

Denmark  I  (1921),  Switzerland  I  (1921),  Netherlands  I  (1921),  Swe¬ 
den  I  (1921),  Norway  I  (1921),  Lithuania  I  (1921),  Brazil  I  (1921), 
Luxembourg  I  (1921),  Finland  I  (1921),  Austria  I  (1922),  China 
(1922),  Estonia  I  (1923),  Latvia  I  (1923s,  1924),  Ethiopia  I  (1926), 
Germany  I  (1927s,  1928),  Hungary  I  (1928s,  1929),  Italy  (1929s, 
1930),  Latvia  II  (1929s,  1930),  France  II  (1929s,  1931),  Greece  I 
(1929),  Lithuania  II  (1930),  Yugoslavia  (1930),  Albania  I  (1930), 
Romania  I  (1930s,  1931),  Poland  (19315)!,  Germany  II  (1933), 
Greece  II  (1934s,  1935),  Hungary  II  (1934),  Lithuania  III  (1935), 
Albania  II  (1935),  France  III  (1936),  Turkey  (1936s)!,  Romania  II 
(1936),  Austria  III  (1937),  Monaco  (1937),  Liechtenstein  (1939), 
Egypt  (1939s)!,  Greece  III  (1939s,  1940) 

(2)  Ten-year  period 

Denmark  II  (1925s,  1926),  Switzerland  II  (1926),  Netherlands  II 
(1926),  Sweden  II  (1926),  Norway  II  (1926),  Finland  II  (1927),  Aus¬ 
tria  II  (1927),  Estonia  II  (1928),  Spam  (1928),  Czechoslovakia 
(1929s)!,  Peru  (1929s,  1932),  Siam  I  (1929s,  1930),  Argentina 
(1935s)!,  Bolivia  (1936),  Denmark  III  (1936),  Switzerland  III 
(1936s,  1937),  Netherlands  III  (1936),  Sweden  III  (1936),  Norway 
III  (1936),  Brazil  II  (1937),  Finland  III  (1937),  Estonia  III  (1938), 
Siam  II  (1940) 

(3)  Fifteen-year  period 

France  I  (1924),  Belgium  (1925s,  1926) 

(4)  Twenty-year  period 

Irish  Free  State  (1929s,  1930) 

(5)  Two-year  period 

Ethiopia  II  (1932),  Ethiopia  III  (1934) 

(6)  With  a  specified  date  of  termination 
Hungary  III  (1939) 

2.  Declarations  with  a  fixed  period  automatically  renewed  unless  a  six- 
month  advance  notice  is  given 

Luxembourg  II  (1930) 


28 


DECLARATIONS  OF  ACCEPTANCE 


3.  Declarations  which  do  not  contain  any  reference  to  duration 

Portugal  (1921),  Salvador  (1921s,  1930),  Costa  Rica  (1921s)!,  Uru¬ 
guay  (1921),  Liberia  (1921s)!,  Bulgaria  (1921),  Haiti  (1921),  Panama 
(1921s,  1929),  Dominican  Republic  (1924s,  1933),  Guatemala 

(1926s)!,  Nicaragua  (1929s)!,  Colombia  I  (1932),  Paraguay  (1933), 
Colombia  II  (1937) 

4.  Declarations  valid  until  notice  of  termination  is  given 
(x)  With  initial  ten-year  period 

Great  Britain  I  (1929s,  1930),  India  I  (1929s,  1930),  New  Zealand  I 
(1929s,  1930),  Union  of  South  Africa  I  (1929s,  1930),  Canada  (1929s, 
1930),  Australia  I  (1929s,  1930) 

(2)  With  initial  six-year  period 
Persia  (1930s,  1932) 

(3)  With  initial  five-year  period 

Latvia  III  (1935),  Iraq  (1938s)!,  Great  Britain  II  (1940),  India  II 
(1940),  New  Zealand  II  (1940),  Australia  II  (1940) 

(4)  Without  initial  period  of  validity 
Llnion  of  South  Africa  II  (1940) 


TABLE  IV:  DURATION  OF  DECLARATIONS  UNDER  THE 
INTERNATIONAL  COURT  OF  JUSTICE 

The  year  in  parenthesis  is  the  year  in  which  the  acceptance  became  effec¬ 
tive.  When  the  year  of  signature  differs,  this  is  indicated  with  ‘s’. 

=  declarations  which  were  terminated  but  replaced  by  new  declarations 
*  =  declarations  which  simply  expired  or  were  terminated 

1 .  Declarations  valid  for  a  fixed  period 

(1)  Period  of  five  years 

Guatemala  (1947)*,  Turkey  I  (1947^,  Brazil  (1948)*,  Belgium  I 
(1948)  ,  Bolivia  (1948)*,  Israel  I  (i95o)x,  Turkey  II  (i952)x,  Tur¬ 
key  III  (I957)X,  Turkey  IV  (i962)x,  Turkey  V  (1967)*,  El  Salvador 
1 (r973) 

(2)  Period  of  six  years 
Honduras  I  (1948^ 

(3)  Period  of  ten  years 

Norway  I  (i946)x,  Denmark  I  (1946^,  Sweden  I  (1947^,  El  Salva¬ 
dor  II  (1978) 

(4)  ith  fixed  period  automatically  renewed 
Honduras  II  (i954)x,  Costa  Rica  (1973) 
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2.  Declarations  with  a  fixed  five-year  penod  automatically  renewed 
unless  an  advance  notice  of  six  months  is  given 

Netherlands  II  (1956),  Norway  II  (i956)x,  Denmark  II  (1956),  Swe¬ 
den  II  (1957),  Finland  (1958),  Norway  III  (1976) 

3.  Declarations  which  do  not  contain  any  reference  to  duration  or  are 
made  for  an  indefinite  or  unlimited  period 

Egypt  (1957),  Honduras  III  (i96o)x,  Uganda  (1963),  Nigeria  (1965), 
Malawi  (1966),  Swaziland  (1969),  Botswana  (1970),  Togo  (1979), 
Senegal  I  (i985)x,  Senegal  II  (1985),  Honduras  IV  (1986) 

4.  Declarations  valid  until  notice  of  termination  is  given 

(1)  With  initial  fixed  period  of  validity 

(i)  Ten  years 

Netherlands  I  (i946)x,  Philippines  I  (i947)x,  Cambodia  (1957) 

(ii)  Five-year  period 

Pakistan  I  (i948)x,  France  I  (1947s,  1949)^  Liberia  (1952),  Belgium 
II  (1958),  Japan  (1958),  Austria  (1971) 

(iii)  Initial  three  year  period 
France  II  (i959)x 

(iv)  Initial  one-year  period 
Portugal  (1955) 

(2)  Without  initial  fixed  period  of  validity 

Australia  I  (i954)x,  United  Kingdom  I  ( 1955) x ,  United  Kingdom  II 
(I955)X>  South  Africa  (1955)*,  India  I  (i956)x,  Israel  II  (1956)*, 
Sudan  (1957s,  1958),  Pakistan  II  (i957)x,  United  Kingdom  III 
(i957)x,  United  Kingdom  IV  (1958) ^ ,  India  II  (i959)x,  Pakistan  III 
(i960),  Somalia  (1963),  United  Kingdom  V  (i963)x,  Kenya  (1965), 
France  III  (1966)*,  Gambia  (1966),  Malta  I  (i966)x,  Mauritius 
(1968),  United  Kingdom  VI  (1969),  Canada  I  (i97o)x,  Philippines  II 
(1971s,  1972),  India  III  (1974),  Australia  II  (1975),  Barbados  (1980), 
Malta  II  (i98i)x,  Malta  III  (1983),  Canada  II  (1985) 

5.  Declarations  valid  until  advance  notice  of  termination  of  six  months 
or  one  year  is  given 

(1)  One  year 

Switzerland  (1948),  Liechtenstein  (1950) 

(2)  Six  months 

United  States  (1946)*,  China  (1946)*,  Mexico  (1947),  New  Zealand 
(1977)  (these  four  declarations  all  had  an  initial  five  year  period  in 
common) 


3o  DECLARATIONS  OF  ACCEPTANCE 

TABLE  V:  RESERVATIONS  OF  THE  RIGHT  OF  IMMEDIATE 

AMENDMENT 

x  =  declarations  which  were  renewed  or  terminated  but  replaced  by  new 
declarations 

*  =  declarations  which  simply  expired  or  were  terminated 

Portugal  (1955),  Somalia  (1963),  Kenya  (1965),  France  III  (1966)*,  Malta 
I  (i966)x,  Malawi  (1966),  Mauritius  (1968),  United  Kingdom  VI  (1969), 
Swaziland  (1969),  Botswana  (1970),  Canada  I  (i97o)x,  El  Salvador  I 
(I973)X>  Norway  III  (1976),  New  Zealand  (1977),  El  Salvador  II  (1978), 
Togo  (1979),  Malta  II  (i98i)x,  Malta  III  (1983),  Senegal  I  (i985)x, 
Canada  II  (1985),  Senegal  II  (1985),  Honduras  IV  (1986) 


THE  INTERNAL  JUDICIAL  PRACTICE  OF  THE 
INTERNATIONAL  COURT  OF  JUSTICE* 

By  SIR  ROBERT  JENNINGS1 


I.  Introduction 

The  broad  theme  of  this  article  is  the  place  and  purpose  of  the  Inter¬ 
national  Court  of  Justice  in  contemporary  international  relations.  That 
Court  is  a  permanent  court  and  its  constituency  is  the  world.  Consequently 
it  is  crucially,  intimately  and  inescapably  concerned  with  the  development 
and  shaping  of  international  law  to  a  far  higher  degree  than  ad  hoc  tribunals 
which  are,  certainly  not  wholly,  yet  undoubtedly  primarily,  concerned  with 
the  satisfactory  disposal  of  particular  disputes.  This  way  of  stating  the  role 
of  a  permanent  court  is  of  course  a  truism  and  found  in  all  the  books.  It  is, 
however,  the  converse  of  this  relationship  of  the  Court  and  the  law  it 
administers  to  which  the  author  wishes  here  to  call  attention:  not  so  much 
the  way  the  Court  affects  the  law,  as  the  way  the  law  affects  the  Court.  We 
shall,  accordingly,  examine  the  ways  in  which  the  performance  of  this  role 
of  permanent  court  and  world  court  crucially  affects  the  position  and 
attitude  of  the  Court,  even  to  the  extent  of  the  requirements  of  its  own 
internal  judicial  practices  and  the  ways  in  which  it  conducts,  not  its  public 
sessions,  but  rather  its  deliberations  and  its  decision-making  in  its  private 
and  confidential  sessions.  The  most  important  conclusion  that  should  prob¬ 
ably  be  drawn  from  this  examination  may  be  stated  at  once:  the  urgent  and 
indeed  desperate  need  for  a  far  wider  dissemination,  amongst  thinking  and 
responsible  people  in  all  countries,  of  some  elementary  information  about 
both  the  law  and  the  Court;  in  a  word,  the  need  for  elementary  legal  edu¬ 
cation  at  the  international  level.  Since  it  is  perhaps  well  to  deal  with  some 
wider  issues  first,  and  come  to  the  more  technical  and  domestic  ones  later, 
one  might  conveniently  begin  with  a  particular  effect  of  this  lack  upon  the 
authority  of  the  Court. 

An  initial  problem  is  one  simply  of  awareness;  or  rather  the  lack  of  aware¬ 
ness  by  educated  and  thinking  laymen,  of  both  the  reality  of  the  system  of 
public  international  law,  and  of  the  role  of  the  Court  or  even  of  its  exis¬ 
tence.  It  is  not  enough  that  the  law  be  applied:  it  must  be  seen  generally 


*  ©Judge  Sir  Robert  Jennings,  1989. 

1  Member  of  the  International  Court  of  Justice;  formerly  Whewell  Professor  of  International  Law  in 
the  University  of  Cambridge;  past  President  of  the  Institut  de  Droit  International. 
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that  a  system  of  law  is  being  applied,  if  there  is  to  be  a  sufficient  conscious¬ 
ness  of  the  existence  of  an  ordering  of  international  society,  which  ordering 
is  the  product  of  an  actual  system  of  law.  It  is  not  enough  that  the  legal 
departments  of  foreign  offices,  or  of  some  multinational  corporations,  are 
entirely  aware  of  the  reality  of  international  law.  A  general  awareness  of  the 
reality  of  a  system  of  law  is  a  condition  of  its  authority  and  effectiveness.  It 
may  be  useful  to  mention  some  reasons  for  this  lack  of  awareness,  other 
than  in  professional  circles,  of  the  undoubted  reality  and  actuality  of  public 
international  law. 

In  the  last  few  decades  international  law  has  undergone  a  remarkable 
expansion  in  both  content  and  modes  of  operation.  Many  international  law¬ 
yers  of  a  certain  age  can  easily  recall  the  time  when  to  assert  that  inter¬ 
national  law  could  apply  to  individuals  was  to  risk  being  thought  eccentric. 
Today  a  great  deal  of  international  law — especially,  but  not  only,  treaty 
law- — is  about  individuals,  or  affects  them  closely.  It  is  often  a  matter  of 
some  surprise  to  the  professional  international  lawyer  that  people  can  in 
their  masses  undertake  journeys  by  air  traversing  several  different  sovereign¬ 
ties,  or  even  receive  letters  from  abroad,  without  realizing  that  there  must 
be  some  sort  of  international  law  to  render  these  things  possible.  Indeed  the 
fact  of  the  matter  is  that  the  individual  is  nowadays  often  subjected  to  inter¬ 
national  treaty  law  in  ordinary,  every-day  matters;  for  example,  the  liability 
of  the  air  carrier  to  which  he  trusts  his  person  and  his  luggage.  But  this  kind 
of  international  law,  which  applies  to  the  individual,  is  commonly  applied 
and  enforced  by  its  being  first  transformed  into  municipal  law,  whether  by 
municipal  legislation  or  by  executive  action.  It  therefore  appears  before  the 
individual,  not  as  international  law  at  all,  but  as  English  law,  or  German 
law,  or  whatever  domestic  system  the  individual  lives  under.  And  the 
courts  which  are  seen  by  him  to  be  applying  this  law  are  again  his  own  dom¬ 
estic  courts.  It  is  certainly  a  most  important  added  strength  to  public  inter¬ 
national  law  that  so  much  of  it  is  now  applied  by  domestic  courts,  and 
enforced  if  need  be  with  all  the  resources  of  the  sovereign  State.  Yet  this  is 
also  a  weakness  in  that  so  much  of  this  international  law  appears  as  it  were 
in  a  very  effective  disguise,  before  the  persons  to  whom  it  is  applied.  More¬ 
over,  much  routine  international  law  of  another  sort — that  between  govern¬ 
ments  such,  for  example,  as  the  modalities  of  making  treaties — works  so 
smoothly  and  is  so  generally  observed  and  applied,  that  it  escapes  any  atten¬ 
tion  other  than  from  persons  immediately  concerned.  Accordingly,  even 
the  highly  educated  with  some  interest  in  law  can  easily  mislead  themselves 
into  believing  that  international  law  applies  only  to  governments,  that 
treaties  are  concerned  only  with  political  matters,  and  are  generally  dis¬ 
regarded  by  governments  whenever  convenient,  and  that  much  inter¬ 
national  law  is  not  actual  but  in  the  nature  of  perhaps  idealistic  proposals  not 
yet  really  law  at  all.  This  very  common  layman’s  impression  of  international 
law  he  cannot  help  comparing  in  his  own  mind  with  the  pervasive  presence 
of  the  domestic  system  of  law  under  which  he  lives,  whose  courts  he  passes 
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on  his  own  high  street,  and  of  whose  actuality  he  is  constantly  reminded  by 
his  newspapers,  or  even  by  receipt  of  a  demand  from  his  tax  authorities. 

By  comparison,  the  International  Court  of  Justice  must  often  seem  dis¬ 
tant  indeed,  if  it  appears  to  the  layman’s  vision  at  all.  For,  after  all,  it  is 
operating  under  a  Statute  the  essentials  of  which  were  drafted  after  the 
First  W  orld  \\  ar,  and  when  therefore  Article  34,  providing  that  only  States 
could  appear  before  it,  confined  its  activities  to  just  those  aspects  of  modern 
international  law  which  are  most  likely  to  seem  incomprehensible  to  the  lay¬ 
man,  and  the  reports  of  which  are  accordingly  often  not  supposed  to  be 
newsworthy  by  the  media:  even  it  seems  when  the  subject-matter  of  the 
decisions  is  of  the  greatest  practical  and  immediate  political,  economic, 
financial  and  strategic  importance,  such  as  the  continental  shelf  boundaries 
in  the  central  Mediterranean,  the  recent  important  judgments  on  which 
passed  almost  unnoticed  by  the  media  of  all  kinds.  Thus,  at  a  time  when  the 
Court’s  list  of  active  cases  is  longer  and  more  substantial  than  at  any  pre¬ 
vious  time  in  its  history,  the  man  in  the  street  seems  still  to  be  invincibly 
ignorant  even  of  its  existence.2 

This  dangerous  weakness — essentially  a  gap  in  general  education  for  citi¬ 
zenship — is  not  one  the  Court  itself  can  do  much  about.  Still,  it  is  men¬ 
tioned  here  because  it  is  one  that  affects  the  Court  especially.  An  ad  hoc 
arbitral  tribunal  is  often  doing  its  particular  job  most  effectively  when  it  is 
able  to  dispose  of  a  dispute  quietly  and  with  the  minimum  publicity.  The 
Court  on  the  other  hand,  with  its  responsibilities  as  the  ‘principal  judicial 
organ  of  the  United  Nations’,  actually  needs  publicity  in  order  to  do  its  job 
properly.  A  world  court,  if  it  is  to  be  that,  cannot  afford  to  be  only  the  eso¬ 
teric  study  of  a  small  band — really  very  small,  though  it  is  world-wide— of 
specialists  in  public  international  law. 

There  is  one  matter  in  which  it  might,  at  first  sight,  be  supposed  that  the 
Court  could  help  itself.  Great  and  influential  judges  of  municipal  higher 
courts  have  usually  been  very  much  aware  that,  in  their  judgments,  they 
should  be  addressing  a  much  wider  audience  than  the  parties  and  their  law¬ 
yers.  Pronouncements  of  the  International  Court  of  Justice  tend  to  be  far 
too  long  and  in  their  language  sometimes  seem  to  be  addrssed  not  so  much 
to  the  world  at  large  as  to  the  small  international  law  establishment.  Yet,  as 
will  be  seen  more  clearly  later,  it  is  the  very  fact  that  it  is  striving  to  act  as  a 
world  court  that  requires  that  its  judgments  and  opinions  must  in  effect  be 
the  work  of  a  large  committee,  accommodating  perhaps  several  shades  of 
opinion,  rather  than  reflecting  the  consistent  style  of  one  personality,  such 
as  the  pronouncements  of  a  Mansfield,  or  in  our  days,  of  a  Denning.  But 
this  is  to  anticipate  a  dilemma  to  which  we  shall  have  to  return  later  on. 

*  *  * 

2  The  International  Court  of  Justice  is  not  alone  in  this.  See  the  complaint  by  Lord  Mackenzie 
Stuart,  President  of  the  European  Community  Court  in  Luxembourg,  that  that  Court  ‘has  made 
hundreds  of  rulings  demolishing  trade  barriers,  with  scant  recognition  for  its  efforts’;  and  that  ‘Britain’s 
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There  is  another  aspect  of  contemporary  international  law  which  is  criti¬ 
cal  for  any  understanding  of  the  Court’s  work  and  of  the  ways  in  which  it 
must  set  about  it.  There  is  no  need  to  labour  the  fact  that  there  are  nowa¬ 
days  important  areas  of  international  law,  and  more  especially  those  that 
fall  to  the  International  Court  of  Justice,  the  meaning  and  content  of  which 
is  highly  controversial;  and  that  the  different  views  are  not  merely  techni¬ 
cal,  but  are  the  product  of  opposed  political  postures,  economic  interests, 
power  clashes  and  the  like.  Examples  are  not  for  to  seek:  the  legal  status  of 
the  provisions  of  the  1982  Law  of  the  Sea  Convention  and  deep-sea  mining; 
the  legal  position  of  the  West  Bank;  ‘international  terrorism’  and/or 
‘freedom-lighters’;  important  areas  at  the  interface  of  ‘human  rights’  and 
‘domestic  jurisdiction’;  the  ‘new  international  economic  order’;  and  those 
new  perspectives  on  large  areas  of  international  economic,  financial  and 
technological  matters  comprised  within  ‘development  law’.  These  are  only 
the  more  obvious  examples.  There  are  indeed  few  international  law  issues 
of  the  kind  that  might  be  worth  litigating  at  The  Hague — as  contrasted  with 
the  very  large  areas  of  rules  which  are  well  known,  generally  accepted  and 
routinely  used  and  applied  by  governments — which  are  not  in  some 
measure  doubtful  and  controversial  and  for  which  the  choice  of  legal 
answer  can  only  be  a  decision  with  an  important  political  content.  Of  course 
there  can  be  issues  even  of  international  law  where  the  choice  to  be  made  is 
mainly  or  even  wholly  technical;  where,  so  to  speak,  passion  has  been 
tamed  by  the  law.  But  they  do  not  seem  to  be  the  kind  of  issue  that  govern¬ 
ments  want  to  submit  to  the  Court. 

Let  it  be  said  with  no  uncertain  voice  that  this  present  quasi-political  tur¬ 
moil  of  contemporary  international  law  is  not  a  matter  for  dismay,  but  on 
the  contrary.  It  is  no  small  reason  for  optimism  that  the  mam  issues  of  this 
troubled  and  divided  world  are  actually  expressed  by  governments  in  terms 
of  international  law;  moreover  that  they  find  it  necessary  to  do  so.  It  is  a 
cause  for  puzzlement  that  this  impact  of  international  law  on  the  main 
issues  of  international  relations  is  so  often  barely  noticed,  not  only  by  the 
media  commentators  but  even  by  serious  academic  students  of  these 
matters;  the  explanation  can  only  be  the  power  of  traditional  habits  of 
thought,  and  the  constant  tendency,  especially  of  academics,  to  suppose 
that  what  is  not  taught  as  part  of  the  syllabus  does  not  exist,  or  at  least  must 
be  unimportant. 

The  aspect  we  are  concerned  with  is,  however,  a  different  one.  In  so  far 
as  such  matters  come  before  the  International  Court  of  Justice  for 
decision — and  they  do  so  increasingly,  as  a  glance  at  recent  Reports  or  the 
present  list  of  cases  will  show — the  Court  is  faced  with  tasks  which  are  as 
increasingly  delicate  as  they  are  increasingly  important.  For  binding 
decisions  have  to  be  made,  and  have  to  be  made  on  an  oecumenical  basis; 

coverage  of  the  court’s  work  is  pretty  shocking.  But  other  countries  are  equally  bad.’  (See  The  Times,  8 
August  1988,  p.  6.)  Yet  it  would  be  fair  to  say  that,  in  Europe  at  least,  people  are  much  more  aware  of 
the  Luxembourg  court  than  they  are  of  the  Hague  one. 
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and  they  have  to  be  such  as  prove,  at  least  in  the  long  run,  acceptable  to  the 
majority  of  governments  and  thus  truly  settling  points  that  have  been  put  in 
issue  before  the  Court.  How  does  it  then  in  practice  set  about  its  difficult 
task?  W  e  may  now  turn  to  the  more  technical  side  of  the  Court’s  practice 
and  procedures;  not  so  much  as  a  techncial  study  of  procedural  rules  as  to 
examine  how  far  the  procedure  does  enable  the  Court  to  make  a  useful 
attempt  at  fulfilling  its  weighty  task;  and  not  least  to  try  to  understand  some 
aspects  of  the  Court’s  endeavours  to  fulfil  its  role  faithfully,  which  are  not 
perhaps  as  generally  appreciated  as  they  might  be.3 

*  *  * 

The  membership  of  the  Court  comprises  fifteen  judges,  and  Article  9  of 
the  Court’s  Statute  requires  the  electors  at  every  election  to  ‘bear  in  mind 
not  only  that  the  persons  to  be  elected  should  individually  possess  the  quali¬ 
fications  required,  but  also  that  in  the  body  as  a  whole  the  representation  of 
the  main  forms  of  civilization  and  of  the  principal  legal  systems  of  the  world 
should  be  assured’.  The  intention  of  this  provision  is  presumably  some¬ 
thing  more  than  the  attainment  of  an  approximation  to  a  fair  distribution  of 
membership;  it  is  surely  that  the  ‘principal  judicial  organ  of  the  United 
Nations’4  should  broadly  be  representative  of  different  parts  of  the  world 
and  of  all  the  principal  legal  systems.  In  a  word,  if  the  Court  is  to  speak 
with  the  authority  of  a  world  court — and  this  is  essentially  a  question  of 
authority — it  must  itself  be  a  world  court;  only  thus  can  it  acceptably  pro¬ 
mulgate  generally  binding  interpretations,  applications  and  developments 
of  international  law.  Though  seated  in  The  Hague,  it  must  be  seen  to  be 
global  in  its  collective  thinking. 

Yet  even  a  generally  representative  membership  is  only  the  beginning  of 
what  is  required.  That  oecumenical  quality  must  also  persist  in  the 
decision-making  process  itself;  so,  both  the  procedural  rules  and  the  tra¬ 
ditions  of  the  place  ought  to  be  designed  above  all  to  ensure  that,  as  far  as 
maybe,  all  the  members  of  the  Court  take  a  part  in  all  parts  of  the  process  of 
decision  and  the  drafting  of  a  judgment. 

How  this  is  in  fact  sought  to  be  achieved  we  shall  come  to  in  a  moment, 
but  first  it  is  necessary  to  point  out  there  is  a  price  to  be  paid  for  assuring 
this  quality  in  the  Court’s  procedures;  and  this  is  what  is  perhaps  most 
often  overlooked.  It  is  simply  not  possible  for  a  court  of  fifteen  judges,  if 
they  are  indeed  all  of  them  conscientiously  to  take  a  full  part  at  all  stages  of 
a  case,  to  work  within  the  time-scale  that,  for  instance,  a  domestic  court  of 
final  appeal  might  be  expected  to  achieve.  It  is  perhaps  natural  for  outside 


3  It  should  be  added  that  the  present  study  is  concerned  with  decisions  by  the  full  Court.  The  ques¬ 
tion  of  the  use  of  chambers,  though  by  no  means  unrelated  to  the  matters  under  discussion  in  this 
article,  does  call  for  separate  treatment.  See,  however,  the  study  by  Judge  Schwebel,  ‘Ad  Hoc  Chambers 
of  the  International  Court  of  Justice’ ,  American  Journal  of  International  Law ,  81(1987),  p.  831. 

4  Article  1 . 
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observers  of  the  Court  to  compare  the  case-load  of  the  International  Court 
of  Justice,  even  when  it  feels  itself  to  be  extended  almost  to  the  limit,  with 
the  typical  case-load  of  any  busy  domestic  court  of  appeal,  and  to  conclude 
from  the  comparative  figure  that  the  International  Court  of  Justice  has 
rather  little  to  do,  and  that  membership  of  the  Court  is  an  enviable  sine¬ 
cure.  But  this  is  not  to  compare  like  with  like.  Indeed  the  way  in  which  the 
International  Court  of  Justice  ought  to  work  and  does  work  is  not  even 
comparable  with  an  ad  hoc  arbitration;  for  here  there  is  usually  a  bench  of 
not  more  than  five  judges,  chosen  normally  according  to  the  parties’  own 
ideas  of  suitable  judges  for  the  particular  case  and  not  at  all  in  a  representa¬ 
tive  capacity  as  members  of  a  standing  court. 

It  should  be  added,  lest  the  position  be  misunderstood  in  a  different  way, 
that  these  observations  are  in  relation  to  the  actual  work-load  upon  mem¬ 
bers  of  the  Court  and  its  very  small  secretariat;  they  are  not  in  relation  to 
the  period  of  time  between  the  initiation  of  a  case  and  final  judgment.  That 
period,  exactly  as  in  other  courts,  depends  very  much  upon  the  time  taken 
by  the  parties  to  plead.  Most  long  delays  are  at  the  behest  of  the  parties — 
not  necessarily  a  bad  thing  because  delayed  justice  may  sometimes  serve  to 
ameliorate  a  delicate  situation.  In  any  event,  the  time  that  elapses  between 
application  and  judgment  compares  very  well  with  domestic  courts  of 
appeal. 


II.  The  Court’s  Internal  Practice 

After  these  more  general  considerations,  we  may  now  turn  to  the  judicial 
practice  of  the  Court  and  examine  the  ways  in  which  it  endeavours  to 
ensure  that  it  acts  as  a  world  court,  in  accordance  with  the  intention  of 
Article  9;  and  as  a  consequence,  it  may  then  be  hoped,  will  make  decisions 
that  carry  the  authority  appropriate  to  such  a  high  calling.  It  will  be  con¬ 
venient  to  begin  this  description  of  the  procedure  from  the  time  when  the 
oral  proceedings  are  terminated,  and  after  the  time  needed  to  allow  judges 
to  study  the  transcripts  of  the  oral  arguments  (each  of  which,  it  should  be 
remembered,  has  had  to  be  translated  into  French  or  English,  depending 
on  the  language  of  the  original  argument).  Thus,  we  begin  with  Article  3  of 
the  current  Resolution  concerning  the  Internal  Judicial  Practice  of  the 
Court.5 

This  article  brings  us  straight  up  against  the  word  ‘deliberation’,  which 
occurs  several  times  in  these  practice  rules,  and  is  the  principal  means  by 
which  the  Court  sets  itself  upon  its  journey  to  decision  and  judgment  (or,  of 


5  Adopted  on  12  April  1976.  It  is  conveniently  printed  in  the  UN  publication  (Sales  no  428) 
Charter  of  the  United  Nations,  Statute  and  Rules  of  Court  and  Other  Documents  (1977).  This  was  a 
revision  of  the  Resolution  of  5  July  1968,  before  which  the  practice  was  governed  by  the  Resolution  of 
the  Permanent  Court  of  International  Justice  of  20  February  1931,  as  amended  on  17  March  1936  and 
carried  over  to  the  new  Court  in  1946.  ’ 
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course,  opinion  in  the  case  of  a  request  for  an  advisory  opinion).  The  term 
deliberation  is  plain  enough  and  self-explanatory.  Yet  one  point,  peculiar  to 
the  International  Court  of  Justice  at  any  rate  in  its  degree  of  incidence, 
must  be  brought  out  immediately. 

A  meeting  of  the  Court  for  a  deliberation  will  normally  be  of  the  fifteen 
members  (perhaps  also  one  or  two  judges  ad  hoc ) .  Thus,  at  least  fifteen  and 
possibly  as  many  as  seventeen  persons  will  expect  to  speak  at  least  once  and 
possibly  more  often.6  It  is  obvious,  therefore,  that  the  kind  of  informal, 
more  conversational  consideration  of  the  issues,  which  would  be  possible  in 
a  smaller  committee,  is  not  possible  at  a  convocation  of  the  full  Court.  The 
only  way  in  which  such  a  body  can  deliberate  is  to  adopt  a  somewhat  dis¬ 
ciplined  procedure.  Accordingly,  as  the  practice  resolution  has  it,  ‘Judges 
will  be  called  on  by  the  President  in  the  order  in  which  they  signify  their 
desire  to  speak’,7  though,  naturally,  the  President  in  his  discretion  may  per¬ 
mit  occasional  departures  from  this  rule.  For  instance,  if  a  member  wishes, 
through  the  President,  to  ask  another  member  a  particular  question,  it 
would  be  tiresome  if  he  had  to  wait  perhaps  through  several  interventions 
dealing  with  quite  other  matters,  before  receiving  his  answer.  In  general, 
however,  there  cannot  be  a  duologue.  Members  can  present  their  argu¬ 
ments,  and  take  account  of,  and  comment  on,  the  arguments  of  other  mem¬ 
bers;  but  the  close  give-and-take  of  argument  is  not  normally  possible.  It  is 
obvious  that  these  limitations  on  the  formal  deliberation  could  be  remedied 
by  referring  the  case  to  a  small  committee  for  the  kind  of  close  discussion 
and  argument  that  is  possible  in  such  a  committee.  And  indeed  this  may  be 
done  for  the  closer  investigation  of  particular  points,  or  differences  of 
opinion,  and  to  report  back  to  the  full  Court.  But  the  actual  decisions  must 
be  taken  by  the  full  Court  in  its  formal  meetings,  if  the  spirit  of  Article  9  of 
the  Statute  is  to  be  fulfilled,  and  if  the  decision  is  to  carry  in  the  outside 
world  that  authority  which  can,  in  present  times  at  least,  only  come  from 
the  full  conference  together  of  all  those  who  have  been  chosen  to  be  rep¬ 
resentative  of  the  main  forms  of  civilization  and  the  principal  legal  systems 
of  the  world. 

It  does  not  of  course  follow  that  there  are  no  discussions.  It  only  follows 
that  they  have  to  be  informal,  and  quite  apart  from  the  formal  deliber¬ 
ations,  in  small  groups,  or  between  two  members.  Such  discussions  and 
arguments  are  obviously  of  great  importance  in  providing  a  sort  of  leaven 
for  the  formal  deliberations.  They  easily  happen  in  a  pleasant  building8  in 


6  Deliberations  are  also  governed  by  Article  33  of  the  Rules  of  Court: 

‘Except  as  provided  in  Article  17  of  these  Rules,  Members  of  the  Court  who  have  been  replaced,  in 
accordance  with  Article  13,  paragraph  3,  of  the  Statute  following  the  expiration  of  their  terms  of  office, 
shall  discharge  the  duty  imposed  upon  them  by  that  paragraph  by  continuing  to  sit  until  the  completion 
of  any  phase  of  a  case  in  respect  of  which  the  Court  convenes  for  the  oral  proceedings  prior  to  the  date  of 
such  replacement.’ 

7  The  rule  is  different,  however,  in  an  ‘Article  5  deliberation’,  which  is  described  below. 

8  The  judges’  chambers  are  now  in  the  new  building  situated  behind  the  old  Peace  Palace.  The  Peace 
Palace  was  opened  in  1913;  the  new  building  was  opened  in  1978. 


38  THE  INTERNAL  JUDICIAL  PRACTICE  OF 

which  all  the  judges  have  chambers  next  to  or  within  easy  reach  of  each 
other,  in  which  the  corridors  and  landings  are  such  that  the  members  ines¬ 
capably  see  and  meet  each  other  probably  several  times  a  day,  and  where 
there  is  a  clubbable  tradition  by  which  members  tend  to  be  constantly  in 
and  out  of  each  others’  chambers.  Thus  the  atmosphere  encouraging 
relaxed  and  informal  exchange  and  discussion  of  ideas,  but  coupled  with 
formal  and  structured  deliberations — the  latter  requiring  one  to  collect  and 
discipline  one’s  ideas  in  a  way  lending  itself  to  a  reasonably  short  presen¬ 
tation — do  together,  provided  adequate  time  is  allowed  for  this  time- 
consuming  general  maturing  of  views,  make  for  a  very  thorough  joint  effort 
which,  in  so  mixed  a  body,  is,  be  it  said,  a  very  considerable  achievement. 

Having  now  understood  something  of  the  meaning  of  a  ‘deliberation’,  we 
may  resume  the  recital  of  the  successive  procedures  laid  down  by  the 
articles  of  the  internal  judicial  practice  resolution;  and  return  accordingly 
to  the  ‘Article  3  deliberation’  following  the  brief  period  for  assimilation  of 
the  arguments  of  the  parties  in  the  now  concluded  oral  proceedings. 

(a)  Article  j  Deliberation 

The  Article  3  deliberation  is  preliminary,  and  has  the  main  purpose  of 
identifying  the  principal  issues  that  have  to  be  tackled.  Judges  are  ‘called 
upon  by  the  President  in  the  order  in  which  they  signify  their  desire  to 
speak’.  According  to  the  article,  the  deliberation  is  the  one  ‘at  which  the 
President  outlines  the  issues  which  in  his  opinion  will  require  discussion 
and  decision  by  the  Court’.  In  practice  he  does  this  by  submitting  a  written 
list  of  the  main  issues  and  questions  which  seem  to  arise  in  the  case,  briefly 
indicating  also  the  respective  arguments  of  the  parties  on  these  matters,  and 
where  these  may  be  found  in  the  pleadings  or  transcripts.  There  is  a  dis¬ 
cussion  of  this  paper,  and  as  a  result  it  may  be  agreed  to  add  issues,  or  to 
delete  issues,  or  to  redraft  the  way  in  which  they  are  expressed.  This  delib¬ 
eration  is  not,  however,  confined  to  the  list  of  issues,  and  ‘The  President 
also  invites  judges  to  indicate  their  preliminary  impressions  regarding  any 
issue  or  question’.  This  they  may  or  may  not  wish  to  do  at  this  stage. 


(b)  The  Written  Notes 

Next  comes  what  may  conveniently  be  called  the  Article  4  stage,  and 
Article  4  may  be  quoted  in  full: 

(i)  At  a  suitable  interval  of  time  after  this  deliberation,  each  judge  prepares  a 
written  note  which  is  distributed  to  the  other  judges. 

(ii)  The  written  note  expresses  the  judge’s  views  on  the  case,  indicating,  inter 
alia : 

(a)  whether  any  questions  which  have  been  called  to  notice  should  be  eliminated 
from  further  consideration  or  should  not,  or  need  not,  be  decided  by  the 
Court; 
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(b)  the  precise  questions  which  should  be  answered  by  the  Court; 

(c)  his  tentative  opinion  as  to  the  answers  to  be  given  to  the  questions  in  ( b )  and 
his  reasons  therefor; 

(d)  his  tentative  conclusion  as  to  the  correct  disposal  of  the  case. 

Several  observations  need  to  be  made  about  this  very  important  stage  of 
the  procedure.  Whatever  may  have  been  the  interpretation  of  the  term 
‘note’  in  earlier  days,  the  judges’  notes  tend  now  to  be  considerable  studies 
of  the  issues  and  the  law  involved  in  the  entire  case;  and  are  in  a  more  or 
less  extended  form,  sometimes  amounting  to  several  score  of  pages.  Each 
note  is  an  individual  effort.  At  this  stage  each  judge  is  so  to  speak  on  his 
own,  though  obviously  some  will  find  it  useful  and  perhaps  stimulating  to 
continue  informal  discussions  with  colleagues.  A  glance  at  the  very  small 
complement  of  juridically  trained  staff  in  the  Court’s  Registry  will  easily 
demonstrate  that  no  research  assistance  can  be  expected;  in  fact  every  judge 
has  to  do  his  own  research,  though  the  staff  of  the  Court’s  own  working 
library  will  assist  by  having  likely  books  and  articles  and  materials  ready  to 
hand,  distributing  a  bibliography,  and  providing  generally  the  services  a 
scholar  would  expect  to  find  in  a  good,  specialized  library.9  For  every  one 
of  fifteen  or  more  judges  independently  to  do  the  same  task  seems  at  first 
sight  an  odd  way  of  setting  about  arriving  at  a  decision.  Yet  for  each  judge 
to  impose  upon  himself  the  discipline  of  so  marshalling  and  crystallizing  his 
thoughts  is  a  sure  way  of  ensuring  that  every  judge  equips  himself  for  tak¬ 
ing  a  full  part  in  the  case.10  Indeed  if,  at  this  vital  initial  stage,  the  con¬ 
struction  of  a  single  working  scheme  of  decision  and  exposition  were  to 
be  allotted  to  a  small  team,  it  is  difficult  to  see  how  such  a  team  could  be 
chosen  whilst  still  safeguarding  the  principle  that  every  judge  ought  to  be 
able  to  take  a  full  part  in  the  decision-making.  In  the  search  for  greater 
efficiency  and  time-saving,  the  principle  underlying  Article  9  of  the  Statute 
would  have  been  sacrificed. 

Accordingly,  the  practice  of  the  Court  goes  even  further  than  the  letter  of 
the  resolution  might  require:  a  judge  receives  copies  of  the  notes  of  his  col¬ 
leagues  (in  the  first  instance  without  the  names  of  the  authors  being  pro¬ 
vided)  only  after  he  has  finally  deposited  his  own  note  with  the  Registrar. 
So  this  mechanism  of  the  notes  ensures,  as  far  as  maybe,  that  every  judge 
begins  by  himself  working  independently  upon  his  note.  After  distribution, 
the  reading  of  up  to  seventeen  rather  full  ‘notes’  is  itself  a  fairly  lengthy 
business — indeed,  needs  to  be  done  without  undue  pressure  if  the  notes  are 
to  be  properly  perused  and  thought  over;  and  there  is  again  a  considerable 
pressure  on  translator  resources,  for  every  note  has  to  be  translated 

9  There  is  nothing  akin  to  the  system  of  judges’  clerks.  This  is  not  only  because  of  budgetary  con¬ 
straints.  There  has  been  a  general  feeling  that  judges  are  supposed  to  be  qualified  to  do  their  own  juridi¬ 
cal  research.  Besides,  there  are  security  considerations  and,  not  least,  budget  considerations. 

10  This  cerebral  discipline  of  having  to  set  views  down  on  paper  is  important.  The  author  heard  an 
experienced  appeal  judge  of  a  famous  domestic  court,  when  asked  about  the  processes  of  trying  a  case, 
explain  it  thus:  my  mind  is  not  in  my  head  but  resides  at  the  tip  of  my  pencil. 
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(obviously  it  would  be  out  of  the  question  to  translate  only  selections;  and 
who  would  select?). 

Finally,  of  this  stage,  it  should  be  noted  that  the  use  of  the  word  ‘tenta¬ 
tive’  twice  over  in  Article  4  makes  it  clear  that,  however  strongly  a  judge 
may  argue  in  his  written  note,  he  is  not  committed  to  that  view. 

(c)  Article  5  Deliberation 

The  next  stage, — after  a  convenient  interval  for  the  study,  and  perhaps 
informal  discussion  of  the  written  notes — is  what  may  be  called  the  Article 
5  deliberation.  This  is  the  deliberation,  probably  lasting  several  days,  in 
which  judges  ‘must  declare  their  views’;  and  at  these  meetings  they  are 
called  upon  by  the  President,  not  in  order  of  their  signifying  a  desire  to 
speak,  but  ‘in  inverse  order  of  seniority’.  Thus  junior  judges  are  not  to  be 
allowed,  before  declaring  their  views,  to  wait  to  see  which  way  the  wind  is 
blowing.11  Having  declared  his  views,  each  judge  may  be  asked  questions, 
exposed  to  critical  comments,  and  in  general  subjected  to  a  juridical  cross- 
examination  to  test  the  validity  of  his  views.  Since  the  order  is  in  the  inverse 
of  seniority,  it  follows  that  the  President  will  speak  last,  and  his  statement 
may  well  be  not  only  a  personal  one  but  also  include  a  summing-up  of  what 
seem  to  have  been  the  main  tendencies  of  the  deliberation. 

In  any  event  it  will  have  emerged,  first  from  the  study  of  the  written 
notes,  and  then  as  the  Article  5  deliberation  has  proceeded,  where  the 
majority  view  is  to  be  found.  The  next  stage  must  therefore  be  to  reach  a 
first  draft  of  a  judgment  (or  opinion)  which  will  ‘most  closely  and  effec¬ 
tively’  reflect  ‘the  opinion  of  the  Court  as  it  appears  then  to  exist’.12 

(d)  The  Drafting  Committee 

The  actual  drafting  of  a  preliminary  judgment  is  not  something  that 
could  be  done  at  a  meeting  of  the  whole  Court.  Accordingly,  this  is  the 
stage  at  which  some  modification  of  the  principle  of  participation  of  all  the 
judges  must  be  accepted,  though  as  we  shall  see  only  temporarily,  and  a 
drafting  committee  is  appointed.  If  the  President  is  with  the  majority  he 
will  automatically  be  the  presiding  member  of  the  committee.  So  it  is  often 
only  two  others  who  have  to  be  chosen,  and  this  is  done  by  absolute  major¬ 
ity  votes  in  a  secret  ballot,  though  of  course  before  the  ballot  there  will 

11  The  full  text  of  Article  5  is: 

‘(i)  After  the  judges  have  had  an  opportunity  to  examine  the  written  notes,  a  further  deliberation  is 
held,  in  the  course  of  which  all  the  judges,  called  upon  by  the  President  as  a  rule  in  inverse  order  of 
seniority,  must  declare  their  views.  Any  judge  may  address  comments  to  or  ask  for  further  explanations 
from  a  judge  concerning  the  latter’s  statement  declaring  his  views. 

(ii)  During  this  deliberation  any  judge  may  circulate  an  additional  question  or  a  reformulation  of  a 
question  already  brought  to  notice. 

(iii)  On  the  request  of  any  judge  the  President  shall  ask  the  Court  to  decide  whether  a  vote  shall  be 
taken  on  any  question.’ 

12  See  Article  6. 
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probably  have  been  informal  discussions.  In  any  event  there  are  certain 
obvious  desirable  requirements  for  members  of  the  committee,  besides 
being  amongst  ‘those  judges  whose  oral  statements  and  written  notes  have 
most  closely  and  effectively  reflected  the  opinion  of  the  majority  of  the 
Court  as  it  appears  then  to  exist’:13  ability  to  draft  in  the  drafting  language 
(normally  chosen  by  the  President);  where  possible,  at  any  rate  an  under¬ 
standing  of  the  other  language;  and  indeed  being  in  a  position — in  state  of 
health,  or  other  commitments  to  the  work  of  the  Court,  and  the  like,  as  well 
as  inclination — to  undertake  typically  three  weeks  or  more  of  the  intensive 
and  usually  exhausting  work  of  writing  drafts,  discussing  them  in  numer¬ 
ous  meetings  of  the  committee,  redrafting,  abandoning  cherished  solutions 
and  starting  again,  and  the  like. 

The  Registrar  and  Registry  staff  during  the  period  of  drafting  make  it 
their  first  duty  to  assist  the  drafting  committee;  the  Registrar  and  usually  at 
least  one  other  member  of  his  staff  will  sit  with  the  committee.  The 
Registry  itself  undertakes  responsibility  for  producing  the  first  draft  of  the 
‘ qualites ’,  that  is  to  say,  the  statement  of  facts  and  the  summary  of  the  argu¬ 
ments  and  contentions  of  the  parties.  Needless  to  say,  translators  from  the 
Registry  staff  will  again  be  kept  exceedingly  busy  translating  drafts  to  the 
satisfaction  of  the  committee. 

On  the  completion  of  the  ‘preliminary’  draft  it  is  circulated  to  the  other 
judges,  in  the  two  languages  en  regard ,  and  with  numbered  lines  as  well  as 
paragraphs,  for  easy  reference.  Judges  who  wish  to  do  so  may  submit 
amendments  in  writing.  ‘The  drafting  committee,  having  considered  these 
amendments,  submits  a  revised  draft  for  discussion  by  the  court  in  first 
reading.’14  The  committee’s  work,  however,  is  by  no  means  finished.  It 

13  Article  6  in  its  entirety  is  as  follows: 

‘(i)  On  the  basis  of  the  views  expressed  in  the  deliberations  and  in  the  written  notes,  the  Court  pro¬ 
ceeds  to  choose  a  drafting  committee  by  secret  ballot  and  by  an  absolute  majority  of  votes  of  the  judges 
present.  Two  members  are  elected  who  should  be  chosen  from  among  those  judges  whose  oral  state¬ 
ments  and  written  notes  have  most  closely  and  effectively  reflected  the  opinion  of  the  majority  of  the 
Court  as  it  appears  then  to  exist. 

(ii)  The  President  shall  ex  officio  be  a  member  of  the  drafting  committee  unless  he  does  not  share 
the  majority  opinion  of  the  Court  as  it  appears  then  to  exist,  in  which  case  his  place  shall  be  taken  by  the 
Vice-President.  If  the  Vice-President  is  ineligible  for  the  same  reason,  the  Court  shall  proceed,  by  the 
process  already  employed,  to  the  election  of  a  third  member,  in  which  case  the  senior  of  the  elected 
judges  shall  preside  in  the  drafting  committee. 

(iii)  if  the  President  is  not  a  member  of  the  drafting  committee,  the  committee  shall  discuss  its  draft 
with  him  before  submitting  it  to  the  Court.  If  the  President  proposes  amendments  which  the  committee 
does  not  find  it  possible  to  adopt,  it  shall  submit  the  President’s  proposals  to  the  Court  together  with  its 
own  draft.’ 

14  Article  7,  which  in  its  entirety  is  as  follows: 

‘(i)  A  preliminary  draft  of  the  decision  is  circulated  to  the  judges,  who  may  submit  amendments  in 
writing.  The  drafting  committee,  having  considered  these  amendments,  submits  a  revised  draft  for  dis¬ 
cussion  by  the  Court  in  first  reading. 

(ii)  Judges  who  wish  to  deliver  separate  or  dissenting  opinions  make  the  text  thereof  available  to  the 
Court  after  the  first  reading  is  concluded  and  within  a  time-limit  fixed  by  the  Court. 

(iii)  The  drafting  committee  circulates  an  amended  draft  of  the  decision  for  the  second  reading,  at 
which  the  President  enquires  whether  any  judge  wishes  to  propose  further  amendments. 

(iv)  Judges  who  are  delivering  separate  or  dissenting  opinions  may  make  changes  in  or  additions  to 
their  opinions  only  to  the  extent  that  changes  have  been  made  in  the  draft  decision.  During  the  second 
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remains  in  being  till  the  judgment  (or  opinion)  is  finally  voted  upon 
though,  as  always,  as  a  drafting  instrument  to  be  used  by  the  whole  Court. 

The  next  stage  is  the  first  reading  of  the  draft,  and  this  stage  again  is  so 
important,  and  involves  so  many  matters  of  principle,  that  it  requires  a 
commentary  on  its  own. 


(e)  The  First  Reading 

The  first  reading  reverts  to  the  principle  of  the  work  of  the  Court  being 
done  by  the  whole  Court,  although  the  drafting  committee  remains  in  being 
to  serve  as  the  instrument  of  the  whole  Court.  The  first  reading  is  literally  a 
reading,  and  is  done  paragraph  by  paragraph.  The  procedure  for  each  sep¬ 
arate  paragraph  is  as  follows.  The  paragraph  is  read  aloud,  by  a  member  of 
the  Registry  staff,  in  the  drafting  language,  then  read  aloud,  usually  by 
another  member  of  the  Registry  staff,  in  the  other  language. 

This  reading  aloud  accomplished,  the  President  will  then  call  upon  a 
member  of  the  drafting  committee  to  explain  which  of  the  submitted 
amendments  have  been  incorporated  in  the  draft,  and  why;  and  which  have 
not  been  adopted  by  the  Committee,  and  the  reasons  for  their  rejection.  He 
will  also  point  out  and  explain  any  changes  the  committee  has  made  prop rio 
tnotu  since  the  first  draft  was  circulated.  Then  follows  a  general  discussion, 
judges  speaking  normally  in  the  order  of  their  signifying  a  desire  to  speak. 
New  amendments  may  still  be  suggested.  The  discussion  of  earlier 
changes,  whether  or  not  they  have  been  accepted  or  adopted  by  the  com¬ 
mittee,  may  be  reopened,  and  the  decisions  of  the  drafting  committee  con¬ 
tested.  It  is  still  possible  to  suggest  changes  ranging  from  deletion  of  the 
paragraph  to  rewriting  it  in  its  entirety.  In  short,  this  is  the  moment  for  an 
examination  in  depth  and  detail  of  the  draft,  by  the  whole  Court.  Straight¬ 
forward  agreed  changes  may  be  made  round  the  table.  More  substantial 
changes  may  be  left  to  the  drafting  committee  to  draft  at  greater  leisure. 
Thus  it  is  true  to  say  that  every  phrase  of  the  draft  is  considered  by  the 
whole  Court.  Naturally  enough  some  paragraphs  will  be  passed  over  with 
little  comment.  Others  may  take  a  very  considerable  time  to  discuss.  It  is 
well  understood  that  every  judge  must  be  allowed  his  say. 


(f)  Separate  Opinions 

By  this  stage  of  the  proceedings,  some  judges  will  be  contemplating  mak¬ 
ing  separate  opinions;  some  of  these  will  be  expecting  to  vote  partly  or 
entirely  with  the  expected  majority;  some  of  them  will  be  contemplating 
dissent.  For  separate  opinions,  whether  assenting  or  dissenting,  there  are 
certain  rules  which  must  now  be  mentioned,  and  which  are  concerned  with 


reading  they  inform  the  Court  of  any  changes  in  or  add.t.ons  to  their  opinions  which  the 
make  for  that  reason.  A  time-limit  is  fixed  by  the  Court  for  the  filing  of  the  revised  texts  o 
dissenting  opinions,  copies  of  which  are  distributed  to  the  Court.’ 


propose  to 
separate  or 
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the  relationship  between  the  Court’s  draft  and  the  separate  opinions.  How¬ 
ever,  first  it  is  important  to  mention  here  a  major  principle,  which  these 
rules  assume;  and  that  is  that  even  dissenting  judges  will  continue,  as  mem¬ 
bers  of  the  full  Court,  to  work  with  the  Court  and  its  drafting  committee  on 
the  Court’s  judgment  (or  opinion),  not  only  throughout  the  first  reading 
but  also  at  the  second  reading  and  until  the  final  vote.  This  is  indeed  what 
happens  in  accordance  with  a  strong  tradition.  The  judges  intending  to  dis¬ 
sent  from  the  Court’s  decisions  will  continue  till  the  final  moment  to  work 
with  their  colleagues  on  the  improvement  and  clarification  of  the  Court’s 
own  draft.  In  this  sense  at  least  the  judgment  or  opinon  of  the  Court  is 
always  the  result  of  the  work  of  all  its  members. 

The  first  rule  about  separate  or  dissenting  opinions  is  that  the  text  must 
be  made  available  to  the  Court  after  the  first  reading  is  concluded  and 
within  a  time-limit  fixed  by  the  Court.15  This  time-limit  will  also  be 
before — normally  some  days  before— the  date  for  the  second  reading.  This 
is  in  order  that  the  drafting  committee  can  take  account  of  separate  opinions 
in  the  revised  draft  submitted  to  the  Court  for  the  second  reading.  It  may 
wish  to  answer  a  point  made  in  a  separate  opinion.  It  may  decide  to  delete  a 
passage  of  its  own  draft,  which  passage  has  been  effectively  criticized,  and 
to  relv  on  alternative  and  better  arguments.  Conversely,  separate  opinions, 
once  submitted  by  the  due  date,  may  not  be  changed,  except  ‘only  to  the 
extent  that  changes  have  been  made  in  the  draft  decision’;  and  the  authors 
must  inform  the  Court  of  any  such  changes,  and  the  reasons  therefor,  at  the 
second  reading.16  Thus,  again,  the  whole  Court  is  much  involved  in  the 
separate,  even  in  dissenting,  opinions,  just  as  the  judges  making  separate 
opinions  are  all  the  time  involved  in  the  Court’s  own  decision.  And 
although  judges  are  free  to  express  their  own  opinions,  dissenting  or  other¬ 
wise,  in  separate  opinions,  the  form  they  take  may  be  commented  upon  by 
other  members  of  the  Court  at  the  second  reading.  Indeed,  the  Court  has 
the  power,  which  is  seldom  exercised,  to  request  deletions  or  changes  in 
separate  opinions. 

This  very  important  aspect  of  separate,  including  dissenting,  opinions  is 
insufficiently  appreciated.  The  judgment  of  the  Court  and  the  separate 
opinions  belong  to  each  other,  and,  ideally,  illuminate  each  other.  An 
opinion  may,  for  example,  be  devoted  to  elaborating  a  point  of  the  judg¬ 
ment  which  could  not  be  treated  at  length  in  the  judgment,  or  which  the 
author  of  the  opinion  is  perhaps  particularly  well-qualified  to  explain. 
Where  arguments  alternative  to  those  of  the  judgment  are  offered — even 
dissenting  arguments — this  can  show  the  range  from  which  the  Court  has 
chosen  its  stance.  This  in  itself  can  help  to  place  the  Court’s  decision  in  its 
correct  juridical  context.  But  the  importance  of  separate  opinions  as  an 
integral  part  of  the  corpus  of  the  Court’s  jurisprudence  has  nowhere  been 


15  Article  7  (ii). 
'6  Article  7  (iv). 
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better  stated  than  in  Fitzmaurice’s  introductory  explanation  of  his  magis¬ 
terial  studies  of  the  work  and  procedure  of  the  Court.17 

Although  the  International  Court  of  Justice  has,  in  comparison  with  its  prede¬ 
cessor,  the  Permanent  Court  of  International  Justice,  only  been  in  existence  for  a 
short  time,  and  has  not  had  the  opportunity  of  pronouncing  upon  more  than  a  rela¬ 
tively  small  number  of  cases,  it  has  nevertheless  produced  a  considerable  volume  of 
authority  on  points  of  general  interest  to  international  lawyers.  It  is  the  purpose 
of  the  present  study  to  call  attention  to  the  existence  of  this  body  of  statements  of 
principle,  by  extracting  and  assembling  in  classified  form,  and  with  such  comment 
as  may  be  necessary  to  explain  their  bearing  and  effect  in  the  context  in  which  they 
were  made,  all  the  conclusions  and  findings  of  the  Court  (and,  within  certain 
limits,  of  individual  Judges)  presenting  features  of  general  interest  from  the  stand¬ 
point  of  international  law  and  procedure.  It  follows  that  the  object  is  both  a  special¬ 
ized  and  a  limited  one:  in  particular,  it  is  not  the  intention  to  give  an  account  of,  or 
to  comment  on,  the  cases  as  such  with  which  the  Court  has  been  called  upon  to 
deal.  So  far  as  the  present  study  goes,  these  cases  are  the  framework  within  which 
the  Court  has  made  general  statements  of  principle.  A  good  deal  will  naturally 
emerge  as  to  the  actual  decisions  in  the  cases  themselves,  but  this  will  be  incidental. 
Frequently,  the  decision  or  opinion  of  a  judicial  tribunal  has  no  interest  except  in 
relation  to  the  particular  facts  of  the  case.  What  is  of  general  interest  is  the  underly¬ 
ing  principle:  the  immediate  decision  or  opinion  itself  may  turn  simplv  on  how  that 
principle  is  to  be  applied  to  the  circumstances  of  the  case,  or  to  the  terms  of  the 
treaty  provision  under  consideration. 

Separate  and  Dissenting  Opinions.  Although  the  primary  object  of  this  study  is 
to  present  the  views  of  the  Court  itself,  a  good  deal  of  prominence  is  given  to  the 
separate  or  dissenting  opinions  of  individual  Judges.  These  play  a  valuable  part  in 
the  functioning  of  the  Court,  and  to  ignore  them  would  be  to  give  but  an  incom¬ 
plete  portrayal  of  its  work  as  a  whole,  as  well  as  to  disregard  material  of  primary 
importance  from  the  standpoint  of  the  present  study;  for  although  dissenting 
Judges  differ  from  the  Court  as  the  actual  conclusion,  they  may  well,  in  the  course 
of  so  doing,  make  general  statements  or  explanations  of  principle  which  are  in 
themselves  not  in  any  way  inconsistent  with  the  views  of  the  Court,  but  merely  dif¬ 
ferently  applied  to  the  facts.  Again,  a  Judge  who  delivers  a  separate  but  not  dissent¬ 
ing  opinion,  agrees  with  the  conclusion  of  the  Court,  but  for  different  reasons,  or 
prefers  to  give  his  own  reasoning.  His  views  clearly  form  a  valuable  supplement  to 
those  of  the  Court.  Finally,  even  where  the  views  of  an  individual  Judge  are  defi¬ 
nitely  contrary  to  those  of  the  Court,  on  matters  of  principle,  it  may  be  desirable  to 
quote  them,  because  it  is  often  the  case,  particularly  with  difficult  or  controversial 
questions,  that  a  decision  can  only  properly  be  appreciated  in  the  light  of  a  contrary 
view.  However,  since  the  object  of  the  present  study  is  purely  expository  and  not 
evaluatory,  still  less  critical,  such  views  are  quoted  and  discussed  only  for  that 
purpose. 


(g)  Second  Reading  and  Final  Vote 

At  the  second  reading  the  Court  reads  and  discusses  the  drafting  com¬ 
mittee’s  new  version,  altered  and  amended  to  take  account  of  the  decisions 

This  Yea?  Book,  27(1950),  p.  1.  See  also  Rosenne,  American  Journal  of  International  Law  81 
(1987),  p.  681. 
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made  by  the  Court  in  the  first  reading.  The  President  calls  for  comments  as 
the  draft  is  perused,  this  time  page  by  page.  This  time  there  is  normally  no 
reading  out  loud  of  the  text  in  the  two  languages  (most  of  the  text  will  now 
be  familiar  to  all  judges),  but  any  largely  new  paragraphs  may  well  be  read 
out  loud  for  that  reason;  and  any  judge  may  of  course  ask  for  a  reading.  A 
somewhat  accelerated  procedure  is  the  more  possible  because  this  second- 
reading  draft,  by  graphic  signs  in  the  margin,  readily  indicates  which  pas¬ 
sages  are  newly  drafted,  and  the  places  where  there  have  been  deletions,  or 
where  there  have  been  changes  of  order. 

The  final  vote  is  taken  either  at  the  end  of  the  second  reading  meeting  or 
after  a  suitable  interval.  Voting  is  ‘yes’  or  ‘no’  to  each  question,  and  is  again 
taken  in  inverse  order  of  seniority.  Where  there  are  separated  issues,  the 
votes  are  taken  separately  on  each  issue.  The  issues,  where  they  are  separ¬ 
able  and  it  has  been  decided  to  separate  them,  will  be  set  out  at  the  end  of 
the  dispositif  in  the  final  draft  just  read.  But  ‘any  judge  may  request  a  separ¬ 
ate  vote  on  any  such  issue’,  and  there  is  provision  for  proper  discussion  and, 
where  need  be,  reflection  on  this  matter,- before  it  is  decided  by  the  Court.'8 
The  names  of  the  judges  voting  ‘yes’  or  ‘no’  are  listed  in  the  report,  after 
each  question  or  issue. 

Where  there  are  several  issues — in  the  case  of  Nicaragua  v.  United 
States  of  America19  there  were  no  less  than  sixteen — it  may  be  a  nice  ques¬ 
tion  whether  a  separate  opinion  should  properly  be  labelled  a  dissent  or  not. 
The  label,  though  no  doubt  like  most  matters  ultimately  one  for  the  Court, 
is  normally  left  to  the  judge  himself  to  decide.  It  is  not  only  a  question  of 
the  heading  of  the  opinion  and  the  running  captions  at  the  head  of  the  pages 
of  it;  the  opinions  labelled  simply  separate  opinions  (opinion  individuelle) 


18  Article  8  (ii)  (a).  The  entire  article  is  as  below.  Note  the  special  rules  where  there  are  questions  of 
competence  or  admissibility. 

‘(i)  At  or  after  a  suitable  interval  following  upon  the  termination  of  the  second  reading,  the  President 
calls  upon  the  judges  to  give  their  final  vote  on  the  decision  or  conclusion  concerned  in  inverse  order  of 
seniority,  and  in  the  manner  provided  for  by  paragraph  (v)  of  this  Article. 

(ii)  Where  the  decision  deals  with  issues  that  are  separable,  the  Court  shall  in  principle,  and  unless 
the  exigencies  of  the  particular  case  require  a  different  course,  proceed  on  the  following  basis,  namely 
that: 

(a)  any  judge  may  request  a  separate  vote  on  any  such  issue; 

(b)  wherever  the  question  before  the  Court  is  whether  the  Court  is  competent  or  the  claim  admissible, 
any  separate  vote  on  particular  issues  of  competence  or  admissibility  shall  (unless  such  vote  has 
shown  some  preliminary  objection  to  be  well-founded  under  the  Statute  and  the  Rules  of  Court)  be 
followed  by  a  vote  on  the  question  of  whether  the  Court  may  proceed  to  entertain  the  merits  of  the 
case  or,  if  that  stage  has  already  been  reached,  on  the  global  question  of  whether,  finally,  the  Court 
is  competent  or  the  claim  admissible. 

(111)  In  any  case  coming  under  paragraph  (ii)  of  this  Article,  or  in  any  other  case  in  which  a  judge  so 
requests,  the  final  vote  shall  take  place  only  after  a  discussion  on  the  need  for  separate  voting,  and  when¬ 
ever  possible  after  a  suitable  interval  following  upon  such  discussion. 

(iv)  Any  question  whether  separate  votes  as  envisaged  in  paragraph  (ii)  of  this  Article  should  be 
recorded  in  the  decision  shall  be  decided  by  the  Court. 

(v)  Every  judge,  when  called  upon  by  the  President  to  record  his  final  vote  in  any  phase  of  the  pro¬ 
ceedings,  or  to  vote  upon  any  question  relative  to  the  putting  to  the  vote  of  the  decision  or  conclusion 
concerned,  shall  do  so  only  by  means  of  an  affirmative  or  negative. 

19  ICJ Reports,  1986,  p.  14. 
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are,  in  the  printed  Reports,  printed  before  the  opinions  labelled  dissents 
( opinion  dissidente).  Moreover,  it  has  to  be  borne  in  mind  that  the  media 
do  not  generally  seem  to  recognize  the  possibility  of  dissenting  on  some 
issues  and  not  on  others,  and  dissenters  will  run  the  risk  of  being  described 
in  the  media  in  a  way  suggesting  total  dissent. 

Finally  comes  the  reading  of  the  judgment  in  public  session,  a  curious 
remnant  of  the  days  before  duplicators  were  invented,  but  which  courts 
everywhere  feel,  probably  rightly,  must  be  maintained.  A  long  judgment, 
however,  is  read  only  in  a  somewhat  shortened  version,  and  the  separate 
opinions  and  dissents,  though  mentioned,  are  not  read  or  summarized.  All 
the  separate  opinions  are,  however,  in  the  copies  of  the  Court’s  decision  dis¬ 
tributed  to  the  parties  at  the  reading  out.  The  press  releases,  distributed  at 
the  time  of  the  reading,  do  now  contain  a  summary  version  (usually  pre¬ 
pared  by  the  concerned  judges  themselves)  of  all  separate  opinions,  includ¬ 
ing  dissents. 


III.  Conclusions 

This  article,  it  should  be  emphasized,  makes  no  attempt  at  a  systematic 
commentary  on  the  ten  articles  of  the  current  Resolution  concerning  the 
Internal  Judicial  Practice  of  the  Court.20  It  is  concerned  only  with  one 
theme  concerning  that  practice:  the  significance  and  importance,  in  the 
present  delicate  and  dangerous  world  situation,  of  this  elaborate  and 
necessarily  time-consuming  practice,  which  is  designed  to  ensure,  in 
accordance  with  the  letter  and  spirit  of  Article  g  of  the  Statute,  and  as  far  as 
may  be,  the  fullest  participation  of  all  judges  in  the  decisions  of  the  Court 
and  its  statement  of  the  law.  It  seems  not  to  be  appreciated  as  generally  as  it 
ought  to  be  that  even  dissenting  judges  will  have  assisted  actively  in  the 
work  of  drafting  the  judgment  or  opinion,  right  up  to  and  including  the 
final  stages,  and  that  probably  the  whole  Court,  and  certainly  the  drafting 
committee  itself,  will  have  taken  careful  note  of  and  commented  on  separate 
opinions  including  dissents.  It  is  important  that  these  facts  about  the  Court 
should  be  more  widely  appreciated  because  it  is  this  practice  which  lends  to 
the  Court  s  pronouncements  a  unique  oecumenical  authority,  in  a  world 
where  a  developing,  general  international  law  is  a  most  important— possi¬ 
bly  the  most  important— single  vehicle  of  common  action  and  understand¬ 
ing,  and  where  virtually  any  determination  of  a  contentious  point  of 
international  law  must  have  a  very  considerable  political  as  well  as  legal  sig¬ 
This  voluntary  code  of  judicial  practice  is  one  which  allows  of  a  certain 
flexibility,  and  it  is  possible  sometimes  to  cut  corners  when  there  is  an 


For  a  short  but  perceptive  comment  see  Rosenne,  Procedure 
PP-  230-3. 


in  the  International  Court  (1983), 
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urgent  need  for  quick  decision  and  pronouncement.21  But  for  major  cases 
involving  the  interpretation  and  development  of  international  law  as  a 
universal,  integrated  system,  the  traditional  practice — traditional  but  modi¬ 
fied  from  time  to  time  in  the  light  of  experience — offers  the  possibility  even 
in  a  much  divided  world  of  an  international  court  speaking  with  the  auth¬ 
ority  of  a  world  court  indeed.  It  is  perhaps  regrettable  that  this  inherent 
authority  of  the  Court’s  pronouncements  is  not  more  widely  known.  This 
article  is  one  modest  attempt  to  begin  to  remedy  that  deficiency. 


21  In  the  case  of  Applicability  of  the  Obligation  to  Arbitrate  under  Section  21  of  the  United  Nations 
Headquarters  Agreement  of  26  June  1947  (ICJ  Reports ,  1988,  p.  12),  where  the  General  Assembly’s 
request  for  an  advisory  opinion  mentioned  ‘the  constraints  of  time’,  the  Secretary-General’s  letter  com¬ 
municating  the  request  was  received  by  facsimile  on  4  March  and  by  post  on  7  March;  the  opinion  was 
delivered  on  26  April  1988. 


STATE  CONTRACTS  WITH  ALIENS: 
CONTEMPORARY  DEVELOPMENTS  ON 
COMPENSATION  FOR  TERMINATION  OR  BREACH* 


By  DEREK  WILLIAM  BOWETT1 


I.  Introduction 

The  current  decisions  of  the  US/Iranian  Claims  Tribunal,  together  with 
a  series  of  other  arbitral  awards,  offer  a  quite  unusual  opportunity  to  review 
the  present  state  of  the  law  regarding  the  State’s  obligation  to  compensate 
an  alien  for  a  fundamental  interference  with  his  contractual  rights. 

Whether  the  taking  is  an  overt  act  of  expropriation  (or  ‘nationalization’) 
or,  as  is  commonly  the  case,  an  alleged  breach  of  a  contract  with  an  alien,2 
the  alien  claimant  is  usually  at  pains  to  show  that  the  taking  is  unlawful.  As 
will  be  suggested  later,  the  advantage  in  showing  that  the  taking  is  unlawful 
lies  in  the  fact  that  the  remedies  for  an  unlawful  act  are  more  beneficial  to 
the  claimant  than  are  the  remedies  for  a  lawful  taking.  However,  since  the 
legality  or  illegality  of  the  breach  of  contract  or  other  taking  of  property  will 
be  determined  by  the  law  governing  the  contract  (the  ‘proper  law’) — at  least 
in  the  first  instance3— a  great  deal  of  legal  argument  is  usually  devoted  to 
showing  that  the  proper  law  is  not  the  law  of  the  State  party.  The  reason  for 
this  is  obvious.  The  State  party,  since  it  can  modify  its  own  law,  has  the 
power  to  ensure  that  its  actions  vis-d-vis  the  contract  are  lawful  under  its 
own  law.  Therefore  the  alien  claimant  will  seek  to  show  that  the  proper  law 
is  not  the  law  of  the  State  party  but  rather  some  other  law  which  lies  outside 
that  State’s  control.  Therefore,  a  preliminary  question  will  usually  arise  of 
determining  the  proper  law  of  the  contract. 


*  ©  Professor  D  W.  Bowett,  1988. 

1  Whewell  Professor  of  International  Law,  Cambridge  University. 

2  The  US  Restatement  (Third  Restatement ,  volume  2,  1987),  s.  712  treats  a  repudiation  or  breach  of 
contract  as  akin  to  a  taking  of  property  (a)  where  the  breach  is  (i)  discriminatory;  or  (ii)  motivated  by 
other  non-commercial  reasons  and  compensatory  damages  are  not  paid;  or  (b)  where  the  foreign 
national  is  not  given  an  adequate  forum  to  determine  his  claim  of  breach  or  is  not  compensated  for  any 
breach  determined  to  have  occurred. 

There  is  little  evidence  of  any  real  challenge  to  this  assimilation  of  contractual  breach  with  a  ‘taking’  of 
property.  On  the  contrary,  tribunals  seem  to  accept  it:  see  the  cases  cited  below,  pp.  67—9 

3  Legality  or  illegality  under  the  proper  law  can  never  be  the  final  determinant.  For  in  relation  to  the 
taking  of  the  property  of  an  alien,  such  taking  must  satisfy  not  only  the  proper  law  but  also  international 
law.  Thus  even  a  taking  lawful  by  reference  to  the  proper  law  (e.g.  justified  by  legislation)  could  still  be 
unlawful  under  international  law  if  shown  to  be  discriminatory,  or  devoid  of  a  genuine  public  purpose, 
or  lacking  in  ‘just’  or  ‘appropriate’  compensation  as  judged  by  international  standards. 
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II.  The  Governing  or  ‘Proper  Law’  of  the  Contract 

There  are  only  two  possibilities:  either  there  is  no  express  choice  of  law, 
or  there  is  such  a  choice. 


(a)  No  Express  Choice  of  Law 

In  this  situation  there  are  three  different  theories  commonly  used  to 
exclude  the  application  of  the  law  of  the  contracting  State. 

i.  The ‘vacuum  ’ theory 

This  is  the  theory4  that  a  contract  is,  in  effect,  its  own  proper  law,  in  that 
it  can  provide  the  totality  of  law  needed  to  regulate  the  relationships 
between  the  parties,  without  the  need  to  have  recourse  to  any  legal  system. 
It  is,  in  short,  the  theory  that  a  contract  can  be  applied  in  a  legal  vacuum. 

The  theory  encounters  difficulties  which  are  both  theoretical  and  practi¬ 
cal,  and  it  can  be  criticized  on  both  grounds.  At  the  theoretical  level  it  can 
be  said  that,  for  a  contract  to  be  binding,  there  must  be  some  rule  of  law 
extraneous  to  the  contract  itself  to  dictate  this  result.  At  the  practical  level  it 
can  be  said  that  no  contract  could  possibly  contain,  as  express  clauses,  all 
the  complex  body  of  law  necessary  to  deal  with  eventualities  such  as  mis¬ 
take,  misrepresentation,  breach,  frustration  and  the  like.  The  need  for  a 
proper  law  is  precisely  the  need  to  have  recourse  to  the  detailed  body  of 
rules  which  an  established  legal  system  provides  to  cover  such  eventualities. 
And  there  is  the  further  consideration  that,  if  one  excludes  all  legal  systems 
as  governing  law,  one  also  excludes  all  concepts  of  public  policy.  One  is  left 
with  a  contract  attached  to  no  legal  system  and  thus  totally  free  of  all 
restraints  of  public  policy.5 

Not  surprisingly,  therefore,  courts  have  tended  to  reject  the  vacuum 
theory.  This  rejection  was  expressed  by  Professor  Sauser-Hall  in  the  award 
in  Saudi  Arabia  v.  Arabian  American  Oil  Co.  ( Aramco )6  in  the  following 
terms: 

It  is  obvious  that  no  contract  can  exist  in  vacuo,  i.e.  without  being  based  on  a 
legal  system.  The  conclusion  of  a  contract  is  not  left  to  the  unfettered  discretion  of 
the  Parties.  It  is  necessarily  related  to  some  positive  law  which  gives  legal  effects  to 
the  reciprocal  and  concordant  manifestations  of  intent  made  by  the  parties.  The 
contract  cannot  even  be  conceived  without  a  system  of  law  under  which  it  is 


4  See  McNair,  The  General  Principles  of  Law  Recognized  by  Civilized  Nations’,  this  Year  Rook  rr 
(19s7).  P  ,1  at  P -  9 1  Verdross  ‘Die  Sicherung  von  Auslandischen  Pnvatrecht  aus  Abkommen  zur 
Wirtschaft hchen  Entwicklung  Sch.edsklaussen’,  Zeitschnft  fur  auslandisches  offentliches  Recht  und 
Volkerrecht ,  18  (1957),  p.  635. 

4  It  cannot  be  said  that  this  void  would  be  filled  by  a  Court  applying  the  public  policy  of  the  lex  fan 
For  where  litigation  ensues  before  a  'delocalized'  arbitral  tribunal  there  is  no  lex  fori] n  the  accepted 

annwnd  T”  3  "atlona*  tr'bunal  the  application  of  the  public  policy  rules  of  the  forum  Lthe 

application  of  a  governing  law  and  therefore  a  rejection  of  the  ‘vacuum’  theory. 

27  ILR  117  (Arbitral  Tribunal,  1958). 
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created.  Human  will  can  only  create  a  contractual  relationship  if  the  applicable  sys¬ 
tem  of  law  has  first  recognized  its  power  to  do  so.7 

2.  The  ‘internationalization’  theory 

A  different  theory  is  that  some  contracts  are  by  their  very  nature  ‘inter¬ 
nationalized  and  therefore  subject  to  international  law  either  instead  of,  or 
in  addition  to,  the  law  of  the  contracting  State.  This  was  the  view  adopted 
by  Dupuy,  as  sole  arbitrator  in  Texaco  v.  Libyan  Arab  Republic  (Topco)  8 
and  it  has  many  adherents. 

The  theory  also  has  many  critics.9  Not  the  least  of  its  difficulties  is  that 
no  convincing  definition  of  the  category  of  contracts  so  ‘internationalized’ 
has  ever  been  given.  Moreover,  the  fact  that  Western,  developed  States  con¬ 
cluding  the  same  type  of  so-called  ‘development’  contracts  involving  invest¬ 
ment  by  foreign  investors  do  not  accept  the  theory  of  ‘internationalization’ 
inevitably  raises  the  question  why  such  contracts  are  only  ‘internation¬ 
alized’  if  concluded  by  developing  States.10  As  Jaemcke  has  said: 

...  no  cogent  reasons  can  be  found  why  the  dimension  of  the  investment  should 
be  sufficient  justification  for  treating  such  agreements  differently  from  other  trans¬ 
national  contracts,  and  there  are  no  precedents  for  such  a  privileged  treatment 
except  in  those  cases  where  the  parties  have  manifested  their  intention  to  remove 
the  investment  agreement  from  the  local  jurisdiction  by  providing  for  the  sub¬ 
mission  of  their  disputes  to  international  arbitration.11 

Thus,  there  are  arbitral  decisions  in  which  the  theory  has  been  either 
rejected12  or  ignored,13  and  it  has  to  be  said  that  the  theory  seems  an  essen¬ 
tially  self-serving  theory  designed  to  support  a  very  partisan,  capitalist 
approach  to  contractual  disputes.  For  it  is  important  to  grasp  the  essential 
aim  of  this  theory.  Its  aim  is  twofold:  first,  to  remove  the  contract  from  the 

7  Ibid,  at  165. 

8  53  ILR  389  (1977),  International  Legal  Materials,  17  (1978)  p.  1  (International  Arbitral  Tribunal, 
!978)- 

9  For  criticism  of  the  theory  see  Rigaux,  Droit  public  et  droit  pnve  dans  les  relations  Internationales 
(1977),  p.  435;  Wengler,  ‘Les  Accords  entre  etat  et  entreprises  etrangeres,  sont-ils  des  traites  de  droit 
international?’,  Revue  generate  de  droit  international  public ,  76  (1972),  p.  313;  Verhoeven,  ‘Contrats 
entre  etats  et  ressortissants  d’autres  etats’,  Le  Contrat  econonuque  international:  stabilite  et  evolution 
(i975).  PP-  ”5.  Hi- 

10  Fatouros,  ‘International  Law  and  the  Internationalized  Contract’,  American  Journal  of  Inter¬ 
national  Law,  74  (1980),  p.  136. 

11  Jaenicke,  ‘Consequences  of  a  Breach  of  an  Investment  Agreement  governed  by  International  Law, 
by  General  Principles  of  Law,  or  by  Domestic  Law  of  the  Host  State’,  in  Dicke  (ed.),  Foreign  Invest¬ 
ment  in  the  Present  and  a  New  International  Economic  Order  (1987),  pp.  177-93,  at  P-  180. 

12  See  Paulsson,  ‘The  ICSID  Klockner  v.  Cameroon  Award :  The  Duties  of  Partners  in  North-South 
Economic  Development  Agreements’ ,  Journal  of  International  Arbitration ,  1  (1984),  p.  145  at  p.  157: 
‘We  do  not  intend  to  apply  new  or  exceptional  legal  principles  to  turn-key  operations  only  because  they 
concern  projects  affecting  the  economic  and  social  development  of  a  given  country.’  This  is  a  salutary 
rejection  of  the  idea  that  such  contracts  form  a  special  category. 

13  Significantly,  in  Kuwait  v.  American  Independent  Oil  Co.  (Aminoil),  International  Legal  Mater¬ 
ials,  21  (1982), p.  976  (Arbitral  Tribunal,  1982),  the  Tribunal  placed  no  reliance  on  the  controversial 
theory  of  ‘internationalization’,  but  relied  on  the  choice-of-law  clauses  in  the  agreement  and  the  evi¬ 
dence  of  Kuwait  law. 
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control  of  the  law  of  the  contracting  State  (i.e.,  by  substituting  inter¬ 
national  law  as  the  proper  law)  and,  second,  to  deprive  the  State  of  the  right 
to  change  its  law  and  thereby  affect  the  contract  (i.e.,  by  invoking  the  inter¬ 
national  law  maxim  pacta  sunt  servanda) . 

It  remains  arguable  that  where  the  agreement  contains  an  arbitration 
clause,  removing  the  agreement  from  the  jurisdiction  of  the  local  courts, 
this  can  be  evidence  of  an  implied  choice  of  international  law.  Certainly 
Dupuy,  in  the  lopco  case,  adopted  this  view.  However,  prima  facie  an  arbi¬ 
tration  clause  affects  jurisdiction,  not  choice  of  law,  and  there  is  no  inherent 
reason  why  arbitrators  should  not  apply  the  local  law.  Such  an  inference  as 
to  the  displacement  of  the  local  law  can  only  properly  be  drawn  in  those 
cases  where  the  arbitration  tribunal  must  be  assumed  to  be  applying  inter¬ 
national  law.  Thus,  choice  of  arbitration  under  the  World  Bank  Convention 
on  the  Settlement  of  Disputes  of  1965 14  would  involve  the  application  of 
Article  42(1)  of  the  Convention  which  directs  an  ICSID  tribunal,  in  the 
absence  of  an  express  choice  of  the  law  by  the  parties,  to  apply  the  law  of 
the  host  State  (including  its  rules  on  the  conflict  of  laws),  and  such  rules  of 
international  law  as  may  be  applicable.  The  effect  of  this  is  to  allow  the 
application  of  the  law  of  the  host  State,  but  only  to  the  extent  that  it  is  con¬ 
sistent  with  international  law.'5 


3.  The  theory  of  a  lex  mercatoria 

This  is  the  theory  that,  unless  excluded  by  an  express  choice  of  law,  the 
contract  is  governed  by  the  lex  mercatoria .  The  lex  mercatoria  has  varying 
connotations,  but  is  sometimes  used  to  embrace  general  principles  (although 
supplemented  by  trade  usages  and  customs).  It  has  both  proponents16  and 
opponents, 1 7  but  its  defects  are  principally  that,  in  practice,  it  offers  few  pre¬ 
dictable  rules  and,  instead,  confers  wide  discretion  on  an  arbitrator.  More¬ 
over  any  approach  based  on  lex  mercatoria  tends  to  be  biased  in  favour  of 
the  private,  commercial  interests  and  to  minimize  the  role  of  State  interests. 

4.  The  preferable  solution 

The  preferable  solution  is  achieved  by  applying  normal  principles  of  the 
conflict  of  laws,  that  is  to  say  by  determining,  objectively,  the  law  with 


4  United  Sations  Treaty  Senes,  vol.  575,  p.  ijg. 

*  Declslon  of  3  May  1985  (Klockne,  v.  Cameroon ),  Foreign  Investment  Law  Journal,  1  (1086), 
p.  9,  Dtcision  of  16  May  1986  (Amco  Asia  Cotp.  v.  Indonesia ),  International  Legal  Materials  2  s 
Ah8f  ’lT  r  “f  PP'  ‘4 Si45“6JT^1S  mterPretat,on  of  Article  42  has  recently  been  affirmed  again  by  the 

(“. Ct  pW658  ^  “  1986  ”  ^  ^  ^  <^«>  l.  Jena, 

SfC  Goldm‘m’  'La/^  mercatoria  dans  les  contrats  et  l’arb.trage  Internationale’,  Clunet  106 
(1979),  PP-  471  «•>  and  for  more  dispassionate  surveys  Kaufman,  ‘The  Law  of  International  Commer- 
.al  Transactions  ^  Mercatona)',  Harvard  International  Lair  Journal,  19  (,978)  ppTZ 

Lail  ou  C  TTr  ln  International  Commercial  Arbitration’,  International  and  Compare 
\  e!  -V’  34  f 1 )>  PP-  747  SH  Mustill,  ‘The  New  Lex  Mercatona-,  The  First  Twenty  five 
years  in Uber ^icorum  for Hird  Wilberforce  (eds.  Bos  and  Brownlie,  1987),  pp3  Y 

.  ee  .agarde,  Approche  critique  de  la  lex  mercatona',  in  Melanges  Goldman  (1982L  pp.  125  ff. 
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which  the  contract  has  the  closest  connection.  Presumptively,  this  is  the 
law  of  the  contracting  State  party, lS  and,  although  this  is  rebuttable,  it  will 
normally  be  a  difficult  presumption  to  rebut  if  the  contract  is  to  be  per¬ 
formed  in  that  State  and  if,  by  the  law  of  the  State  itself,  the  State  is  man¬ 
datory  required  to  contract  by  reference  to  that  law. 

Certainly  there  have  been  some  few  cases  in  which  the  State’s  law  has 
been  inadequate  to  deal  with  the  specific  problem  posed,  and  so  arbitral  tri¬ 
bunals  have  understandably  had  to  supplement  the  State’s  law  by  reference 
to  ‘general  principles  of  law’.19  But  the  use  of  general  principles  as  a  supple¬ 
mentary  source  of  law,  to  avoid  a  non-liquet,  is  very  different  from  the  dis¬ 
regard  of  the  contracting  State’s  law  as  the  basic,  proper  law.  Moreover,  as 
the  legal  systems  of  developing  States  become  more  sophisticated,  the  need 
for  supplementation  by  ‘general  principles’  will  decrease. 

(b)  Situations  of  an  Express  Choice  of  Law 

All  systems  of  law  allow  freedom  of  choice  (autonomy  of  will)  subject  to 
any  restraints  of  public  policy,  and  such  choice  should  in  principle  be  res¬ 
pected.20  If,  therefore,  the  parties  have  expressly  chosen  to  submit  their 
contract  in  some  degree  to  either  ‘general  principles  of  law’  or  international 
law,  the  question  is  not  so  much  whether  the  choice  is  permissible  but 
rather  what  its  implications  will  be.  A  choice  of  ‘general  principles’  at 
least  allows  an  arbitrator  to  refer  to  the  considerable  body  of  contract  law 
to  be  found  in  various  legal  systems.  Certainly  it  confers  on  the  arbitrator 
wide  discretion,  for  his  selection  and  identification  of  the  relevant  general 

'8  Serbian  and  Brazilian  Loans  cases,  Judgment  No.  14  and  Judgment  No.  15  (1929),  PCIjf,  Series 
A,  No.  20,  at  p.  42,  No.  21,  at  p.  121  \Aramco,  27  ILR  at  167  (Sauser-Hall  as  arbitrator). 

19  See,  e.g.,  Societe  Rialet  v.  Ethiopia ,  Recueil  des  decisions  des  Tribunaux  Arbitraux  Mixtes,  8 
(1929),  p.  742;  Petroleum  Development  Ltd.  v.  Sheikh  of  Abu  Dhabi ,  18  ILR  144  (Arbitral  Tribunal, 
1951);  Aramco,  27  ILR  at  168—70,  171. 

20  But  see  the  extraordinary  decision  by  an  International  Chamber  of  Commerce  Court  of  Arbi¬ 
tration  in  SPP  (Middle  East)  Ltd.  v.  Egypt,  International  Legal  Materials ,  22  (1983),  p.  752,  which,  in 
the  writer’s  view,  is  wholly  fallacious.  In  that  case  the  Court  accepted  that  Egyptian  law  was  the  proper 
law  of  the  agreement,  that  is  to  say  the  ‘relevant  domestic  law’.  But  the  Court  went  on  to  find  that  inter¬ 
national  law  could  be  deemed  to  be  part  of  Egyptian  law  and  therefore  concluded:  ‘[W]e  find  that  refer¬ 
ence  to  Egyptian  law  must  be  construed  so  as  to  include  such  principles  of  international  law  as  may  be 
applicable  and  that  national  laws  of  Egypt  can  be  relied  upon  only  in  as  much  as  they  do  not  contravene 
said  principles’:  ibid,  at  p.  771. 

This  conclusion  must  be  wrong,  because  virtually  all  municipal  law  systems  allow  for  the  incorpor¬ 
ation  or  application  of  relevant  rules  of  international  law.  The  court’s  conclusion  that  principles  of  inter¬ 
national  law  override  internal  legislation  in  the  event  of  inconsistency  is  contrary  to  the  practice  in  most 
States.  Moreover,  it  means,  in  effect,  that  an  express  choice  of  a  given  system  of  municipal  law  to  gov¬ 
ern  a  contract  can  never,  as  such,  be  an  exclusive  choice.  For  whether  that  chosen  law  be  English, 
French,  Egyptian  or  Iranian,  to  the  extent  that  international  law  forms  part  of  those  legal  systems,  it 
would  be  open  to  any  court  to  bypass  the  chosen  proper  law  and  apply  the  principles  of  other  municipal 
systems  as  ‘general  principles  of  law’  forming  part  of  international  law.  This  would  be  entirely  contrary 
to  the  expectations  of  the  parties,  a  point  which  has  been  so  manifestly  overlooked  by  this  very  unfortu¬ 
nate  decision.  In  short,  whenever  there  is  a  contractual  choice  of  a  specific,  municipal  legal  system  as  the 
proper  law,  the  choice  is  of  that  legal  system  perse.  There  is  no  renvoi  to  international  law,  and  thereby 
to  other  municipal  systems  generally,  via  the  concept  of  ‘general  principles  of  law’  as  a  part  of  inter¬ 
national  law. 
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principles  is  subjective.  But  at  least  there  is  no  shortage  of  principles  of  con¬ 
tract  law.  However,  reference  to  international  law  is  quite  another  matter, 
for  at  present  there  are  no  international  law  rules  of  contract  law.  This  is 
not  to  doubt  the  capacity  of  international  law  to  develop  such  rules,21  but 
simply  to  state  that  at  present  it  is  difficult  to  identify  any  such  body  of 
rules.  What,  therefore,  can  a  reference  to  international  law  mean? 

Usually  the  choice  of  international  law  is  not  in  substitution  for  the  law  of 
the  contracting  State  party,  but  as  a  safeguard  against  any  unreasonable 
application  of  that  law.  A  typical  example  is  Clause  28  of  the  Libyan 
concession  which  was  at  issue  in  the  Topco  case.22  The  clause  provided  as 
follows: 

This  concession  shall  be  governed  by  and  interpreted  in  accordance  with  the 
principles  of  the  law  of  Libya  common  to  the  principles  of  international  law  and  in 
the  absence  of  such  common  principles  then  by  and  in  accordance  with  the  general 
principles  of  law,  including  such  of  those  principles  as  may  have  been  applied  by 
international  tribunals.23 

The  intention  seems  tolerably  clear.  It  is  to  control  the  application  of 
Libyan  law  to  the  contract  by  allowing  the  application  of  Libyan  law  only 
where  its  principles  coincide  with  international  law,  and,  if  there  is  no  coin¬ 
cidence,  to  refer  instead  to  ‘general  principles’. 

But  how  can  one  expect  coincidence  between  the  Libyan  law  of  contract 
and  international  law  when,  in  fact,  international  law  contains  no  rules 
about  contracts?  The  answer  given  to  this  question  by  the  Western  investor 
is,  in  effect,  that  international  law,  while  containing  no  rules  about  private 
law  contracts,  does  contain  rules  about  treaties  which  can  be  used  by  ana¬ 
logy.  And  the  fundamental  rule  of  treaty  law  is  pacta  sunt  servanda 
(treaties  are  binding)  so  that,  applying  that  rule,  the  State  party  cannot  rely 
on  Libyan  law  so  as  to  assert  a  right  to  vary  or  terminate  the  contract. 

In  fact,  however,  the  claimed  analogy  is  no  analogy  at  all.  The  invest¬ 
ment  contract  between  a  State  and  a  private  entity  not  only  is  not  a  treaty 
but  cannot  even  be  regarded  as  analogous  to  a  treaty.  For  there  is  a  world  of 
difference  between  an  agreement  under  international  law  between  two 
equal,  sovereign  States  and  a  contract  between  a  State  and  a  private  party 
governed  prima  facie  by  the  State’s  own  law.  Obviously,  with  a  treaty  one 
State  cannot  use  its  own  municipal  law  to  vary  its  treaty  obligations  towards 


There  is  no  intrinsic  reason  why  international  law  should  not  develop  a  body  of  rules  regulating 
the  State’s  power  to  contract  with  aliens.  After  all,  there  is  a  body  of  rules,  in  the  law  of  State  responsi¬ 
bility,  regulating  a  State’s  conduct  towards  aliens.  And  international  law  has  already  developed  the  doc¬ 
trine  of  restrictive  sovereign  immunity,  designed  to  preclude  a  State  from  invoking  immunity  in  cases 
involving  its  commercial  relations  with  aliens. 

S3  ILR  at  389;  International  Legal  Materials,  17  (1978),  at  p.  1. 

23  S3  ILR  at  404;  International  Legal  Materials,  t7  (1978),  at  p.  11.  Of  course,  even  under  such  a 
clause  a  breach  ol  international  law  would  remain  a  contractual  breach.  It  would  not,  per  se  give  rise  to 
international  legal  responsibility.  See  Abi-Saab,  ‘The  International  Law  of  Multinational  Corporations: 
a  Critique  of  American  Legal  Doctrines’,  Annales  d’etudes  intemationales  (1971),  pp.  97-122  at 
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another  State.  But  it  is  by  no  means  obvious  why,  with  a  private  law  con¬ 
tract,  the  State  party  should  not  assert  that  right.  Indeed,  as  we  shall  see, 
States  commonly  do  assert  such  a  right. 

If  reference  to  general  principles  is  to  be  made  then  recourse  to  such 
maxims  as  ‘contracts  are  binding’  is  scarcely  adequate.  It  is  at  such  a  level  of 
generality  as  to  be  misleading  (since  all  legal  systems  recognize  exceptions 
to  this  rule,  when  termination  is  justified)  and  even  erroneous,  in  that,  so 
expressed,  the  maxim  fails  to  take  account  of  the  fundamental  distinction 
between  private  and  public  (or  State)  contracts. 

The  relevance  of  this  distinction  has  recently  been  recognized  in  the 
award  in  Amco  Asia  v.  Indonesia  in  which  the  Tribunal  said: 

However,  it  [the  relationship  established  between  Amco  Asia  and  Indonesia]  is 
not  identical  to  a  private  law  contract,  due  to  the  fact  that  the  State  is  entitled  to 
withdraw  the  approval  it  granted  /or  reasons  zvhich  could  not  be  invoked  by  a  pri¬ 
vate  contracting  entity ,  and/or  to  decide  and  implement  the  withdrawal  by  utilising 
procedures  which  are  different  from  those  which  can  and  have  to  be  utilised  by  a 
private  entity  d4 

The  Tribunal  went  on  to  refer  expressly  to  the  State’s  right  to  nationalize, 
now  recognized  in  national  legal  systems  as  well  as  in  international  law,  as 
typical  of  the  exceptional  powers  of  a  State  party  to  terminate  contracts. 

The  consequence  of  this  distinction  is  that,  whereas  in  a  contract 
between  private  parties  the  grounds  for  termination  are  limited,  in  a  public 
contract  the  State  party  has  very  wide  sovereign,  or  prerogative,  powers  to 
vary  or  terminate  in  the  public  interest.  The  International  Encyclopedia  of 
Comparative  Law ,  having  reviewed  the  legal  systems  of  France,  West  Ger¬ 
many,  Italy,  the  UK  and  the  USA,  puts  the  matter  thus: 

The  most  radical  of  special  prerogatives  enjoyed  by  the  administration  is  the 
right  to  terminate  the  contract  unilaterally,  when  the  public  interest  so  requires. 
This  drastic  power  is  a  widespread  feature  of  national  systems  of  procurement,  and 
is  evidently  considered  necessary  in  order  to  maintain  the  freedom  of  action  of  pub¬ 
lic  authorities.25 

In  the  law  of  the  US  the  law  in  the  matter  of  termination  of  public  con¬ 
tracts  is  well-developed,26  although  it  has  developed  against  the  back¬ 
ground  of  a  constitutional  protection  of  property  and  contractual  rights.27 
It  would  seem  to  recognize  four  different  propositions.  The  first  is  that  the 

24  ICSID  Award  of  21  November  1984,  International  Legal  Materials,  24  (1985),  p.  1022  at  p.  1029 
(original  emphasis).  On  16  May  1986  this  award  was  annulled  by  an  ad  hoc  committee,  but  the  annul¬ 
ment  was  based  upon  what  was  perceived  as  an  erroneous  valuation  of  Amco’s  investment,  and  not  on 
the  point  adverted  to  above:  see  ibid.  25  (1986),  p.  1439. 

25  International  Encyclopedia  of  Comparative  Law ,  vol  2,  Contracts  in  General ,  ch.  4,  ‘Public  Con¬ 
tracts’,  p.  40 

26  McBride  and  Wachtel,  Government  Contracts  (1976),  ch.  30,  ‘Termination  for  Convenience  of 
the  Government’. 

27  Article  i,  s.  10,  forbids  any  State  to  ‘pass  any  .  .  .  law  impairing  the  obligation  of  contracts’.  It 
was  Marshall  CJ’s  contribution  to  extend  this  to  cover  public  contracts:  see  Pritchett,  The  American 
Constitution  (1977),  ch.  28,  pp.  512-13. 
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Government  has  an  inherent  right  to  cancel  a  public  contract  in  the  public 
good;  but  that  such  a  unilateral  termination  is  a  breach  of  contract  entitling 
the  private  contractor  to  common  law  (or  general)  damages.28 

The  second  proposition  is  that  where  the  Government  retains  a  contrac¬ 
tual  right  to  terminate,  by  an  express  term  in  the  contract,  then  termination 
is  not  a  breach  of  contract  and,  though  there  is  a  duty  to  compensate,  the 
duty  is  more  restricted:  specifically,  it  does  not  include  a  duty  to  compen¬ 
sate  for  anticipatory  profits.  In  practice,  the  US  Government  commonly 
inserts  a  standard-form  ‘termination  for  convenience’  clause  in  its  contracts. 
Such  clauses  are  found  in  the  Defence  Acquisition  Regulations  (DAR),  the 
Armed  Services  Procurement  Regulations  (ASPR),  and  the  Federal  Pro¬ 
curement  Regulations  (FPR):  to  cite  the  last  of  these: 

(a)  General.  Profits  shall  be  allowed  on  preparations  made  and  work  done  by  the 
contractor  for  the  terminated  portion  of  the  contract  .  .  .  Anticipatory  profits  and 
consequential  damages  shall  not  be  allowed.29 

The  effect  of  such  a  clause  is  to  distinguish  sharply  the  private  contractor’s 
remedies  in  damages  from  those  he  would  have  in  an  ordinary  commercial 
contract  between  private  parties.  The  effect  has  been  described  as  follows: 

The  general  rule  is  that  the  Contractor  is  entitled  to  a  reasonable  profit  on  the 
preparations  made  and  work  done  with  respect  to  the  terminated  portion  of  the 
contract  .  .  .  Anticipatory  profits  are  not  recoverable.  Unlike  ordinary  commercial 
contract  law  the  entire  profit  which  would  have  been  realised  by  the  contractor  had 
the  contract  been  fully  completed  (i.e.  ‘anticipated  profit’)  may  not  be  included  in 
the  termination  of  convenience  settlement.30 

Even  if  such  a  ‘termination  for  convenience’  clause  has  been  inadvertently 
omitted,  US  courts  will  imply  it.31 

Of  course  it  may  be  said  that  there  would  be  an  analogy  only  where  the 
State  inserted  a  similar  clause  in  a  contract  with  a  foreign  private  entity, 
and  this  is  not  usually  the  case.  This  may  be  true,  but  evidence  of  US  prac¬ 
tice  does  give  a  State  justification  for  insisting  on  such  a  clause  in  contract¬ 
ing  with  foreign  corporations  (for  if  a  US  corporation  contracts  with  its 
own  Government  on  this  basis,  why  should  it  not  do  so  with  a  foreign 


28  US  V.  Corliss  Steam  Engine  Co.,  91  US  321  (1875).  McBride  and  Wachtel  summarize  the  position 
as  follows:  ‘  The  right  is  inherent,  but  there  is  a  concomitant  duty  to  compensate  ...  In  the  absence  of 
both  a  statute  and  a  contract  clause  delineating  the  rights  of  the  parties,  a  termination  for  the  conve¬ 
nience  of  the  Government  exercised  unilaterally,  is  a  breach  of  contract,  and  in  that  event  the  contractor 
is  entitled  to  common  law  damages  .  .  .’  (op.  cit.  above  (n.  26),  s.  30.20).  There  is  a  distinct  awkward¬ 
ness  in  characterizing  the  exercise  of  an  inherent  right  as  a  ‘breach  of  contract’,  but  that  seems  to  be  the 
position. 

See  Perlmann  and  Goodrich,  'Termination  for  Convenience  Settlements:  the  Government’s 
Limited  Payment  for  Cancellation  of  Contracts’,  Public  Contract  Law  Journal,  1  (1978),  p.  1  at  p.  28. 

30  Andrews  and  Peacock,  'Termination:  an  Outline  of  the  Parties’  Rights  and  Remedies’,  Public  Con¬ 
tract  Law  Journal,  2  (1980),  p.  269.  For  recent  developments,  controlling  the  Government’s  pleas  of 
good  faith,  see  ‘Limiting  the  Government’s  Ability  to  Terminate  for  its  Convenience  following  Tom- 
cello ’:  Note  in  George  Washington  Law  Review,  1984,  p.  892. 

31  Christian  v.  US,  312  F  2d  418  (1963). 
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Government?).  Additionally  it  casts  doubts  on  the  general  plea  of  the  sanc¬ 
tity  of  contracts,  for  it  demonstrates  that  US  corporations  contract  with 
their  own  Government  on  a  relatively  insecure  basis,  and  have  no  expec¬ 
tation  of  recovering  loss  of  future  profits  if  the  Government  terminates. 

The  third  proposition  is  more  obviously  analogous  to  the  typical  expro¬ 
priation  situation,  in  which  the  expropriation  is  effected  by  legislative  act. 
The  proposition  is  that  where  the  US  Government  terminates  a  contract 
under  powers  conferred  by  statute,  the  statutory  right  to  terminate 
impliedly  becomes  a  term  of  the  contract.32  Moreover,  it  is  an  implied  con¬ 
dition  of  every  contract  that  the  Government  can,  by  future  legislation, 
modify  or  terminate  public  contracts  in  the  best  interests  of  the  US.33  The 
position  has  been  described  thus: 

.  .  .  the  cardinal  point  to  be  borne  in  mind  is  that  whether  the  contract  requisi¬ 
tioned  or  cancelled  be  one  with  the  government  or  one  between  private  individuals, 
the  person  whose  property  rights  are  taken  or  destroyed  is  entitled  to  receive  just 
compensation,  not  damages  as  for  a  breach.  A  sufficient  ground  for  the  distinction 
lies  in  the  fact  that  in  the  one  case  the  requisition  or  cancellation  is  a  lawful  act 
under  the  power  of  eminent  domain,  while  in  the  other  the  act  constituting  the 
breach  is  unlawful.34 

Again,  the  consequence  of  this  distinction  between  an  unlawful  breach  and 
a  lawful,  statute-authorized  termination  is  that  in  the  latter  case  no  recovery 
of  future  profits  is  allowed. 

Since  a  termination  made  pursuant  to  an  authorising  statute  does  not  constitute  a 
Government  breach  of  contract,  an  aggrieved  contractor  in  this  instance  cannot 
recover  common  law  damages.  It  follows  from  this  .  .  .  that  anticipatory  profits 
cannot  be  recovered  by  the  contractor  as  part  of  a  termination  claim  pursuant  to  a 
termination  authorised  by  law,  since  anticipatory  profits  are  the  equivalent  of 
general  damages.35 

The  fourth  proposition  is  that  the  Government  cannot,  by  a  term  in  the 
contract  (a  ‘stabilization  clause’),  deny  itself  the  right  to  vary  or  terminate 
the  contract  by  legislative  act  in  the  future.  As  the  Supreme  Court  has  said: 

The  taking  of  private  property  for  public  use  upon  just  compensation  is  so  often 
necessary  for  the  proper  performance  of  governmental  functions  that  the  power  is 
deemed  essential  to  the  life  of  the  State.  It  cannot  be  surrendered,  and,  if 
attempted  to  be  contracted  away,  it  may  be  resumed  at  will.3'’ 

The  position  in  the  law  of  England  is  very  similar.  Where  the  Crown  acts  in 
an  executive  capacity  to  vary  or  terminate  a  contract,  its  action  is  deemed  to 

32  College  Point  Boat  Cotp.  v.  US,  267  US  12  (1925). 

33  Delaval  Steam  Turbine  Co.  v.  US,  284  US  61,  70  (1931). 

34  McBride  and  Wachtel,  op.  cit.  above  (n.  26),  s.  30.40,  Statutory  Right  . 

35  Ibid.,  citing  Monolith  Portland  Midwest  Co.  v.  Reconstruction  Finance  Cotp.,  95  F  Supp.  570 
(DCSD  Cal.,  1951). 

36  Georgia  v.  City  of  Chatanooga,  264  US  472,  480  (1924).  See  generally  McAllister,  ‘US  Consti¬ 
tutional  Law  and  its  relation  to  a  Contract  between  a  State  and  a  Foreign  National’,  Rights  and  Duties  of 
Private  Investors  Abroad  (1965),  p.  213  at  pp.  249-51. 
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be  lawful,  and  no  breach  of  contract.  To  cite  again  the  International  Ency¬ 
clopedia  of  Comparative  Law: 

...  a  public  contract  is  construed  as  being  impliedly  subject  to  the  exercise  by 
the  governmental  authority  of  its  general  powers  and  discretion  in  the  public  inter¬ 
est.  Action  taken  by  the  Crown  or  other  public  authority  in  the  proper  performance 
of  its  functions  and  for  a  ‘general  executive  purpose’  will  accordingly  not  constitute 
a  breach  of  contract,  even  if  it  impedes  or  frustrates  performance  by  the  con¬ 
tractor.37 

Moreover,  where  a  contract  is  governed  by  English  law  (and  it  seems  all 
contracts  made  by  the  Government  of  the  UK,  to  be  performed  within  the 
UK,  will  be  so  governed),  such  a  contract  is  always  subject  to  future  legis¬ 
lation.  Neither  a  local  authority38  nor  the  central  Government  may  by  a 
contractual  term  (a  ‘stabilization  clause’)  exclude  the  operation  of  a  future 
statute.  As  was  said  within  recent  years  in  the  Court  of  Appeal: 

...  a  government  cannot  fetter  its  duty  to  act  for  the  public  good.  It  cannot 
bind  itself — by  an  implication  in  the  contract — not  to  perform  its  public  duties.39 

Indeed,  in  English  law  not  only  is  ‘stabilization’  impossible  against  future 
legislation  but,  because  of  the  doctrine  of  Parliamentary  supremacy,  no 
English  court  could  challenge  the  assertion  that  Parliament  was  acting  in 
the  public  good.  The  relative  insecurity  of  contracts  with  the  British 
Government  has  been  demonstrated  in  the  recent  past  by  the  Govern¬ 
ment’s  readiness  to  alter  the  terms  of  its  contracts  with  foreign  corporations 
over  the  development  of  North  Sea  oil. 40 

It  is  self-evident  that  the  whole  purpose  behind  the  moves  to  subject  a 
contract  to  general  principles  of  law,  or  international  law,  and  to  ‘stabilize’ 


37  Op.  cit.  above  (n.25),  ch.  4,  ‘Public  Contracts’,  pp.  38-9. 

38  Ayr  Harbour  Trustees  v.  Oswald  (1883),  8  App.  Cas.  623  (HL). 

39  Czarmkow  v.  Rolimpex,  [1977]  3  WLR  686  per  Lord  Denning  MR,  following  The  Amphitrite, 
[1921]  3  KB  500:  the  Court  of  Appeal  s  decision  was  affirmed  bv  the  House  of  Lords  in  [1978]  3  WLR 
274.  7  he  same  point  is  well  made  by  Mann,  in  challenging  the  UK  Government’s  assertion  to  the  con¬ 
trary  in  the  Anglo-Iranian  Oil  Company  case:  see  Mann,  ‘State  Contracts  and  State  Responsibility’, 
American  Journal  of  International  Law ,  54  (i960),  pp.  587—8. 

40  The  idea  that  the  assertion  of  a  governmental  power  to  vary  contracts  with  foreigners  is  essentially 
a  policy  favoured  by  developing  States  is  quite  untenable,  for  Western  European  States  now  do  so,  par¬ 
ticularly  in  the  domain  of  petroleum  concessions.  As  recently  stated  by  two  English  authors,  ‘It  will 
have  become  clear  to  oil  companies  that  the  UK  and  Norwegian  Governments  are  no  more  willing  than 
their  OPEC  counterparts  to  stick  rigidly  to  contracts  that  they  deem  unreasonably  disadvantageous  and 
that  there  is  no  absolute  constitutional  protection  in  either  country  for  the  principle  pacta  sunt  ser¬ 
vanda'  :  Damtith  and  Gault,  'Pacta  Sunt  Servanda  and  the  Licensing  and  Taxation  of  North  Sea  Oil 
Production’,  Cambrian  Law  Review 1,  8  (1977),  pp.  28,  42.  The  point  can  be  illustrated  by  the  UK  legis¬ 
lation  of  1975.  The  effect  of  that  legislation  has  been  described  in  the  following  terms: 

The  I  etroleum  and  Submarine  Pipe  Lines  Act  of  1975  made  substantial  changes  in  the  terms  of  all 
existing  production  licenses,  introducing,  without  compensation ,  new  obligations,  particularly  in 
regard  to  development  programmes  and  depletion,  and  much  stricter  limitations  on  assignments.  In 
facing  predictable  Parliamentary  criticism  that  the  Act  displayed  a  disrespect  for  the  United  King¬ 
dom  s  contractual  obligations  and  for  the  rule  of  law,  and  even  constituted  an  illegal  expropriation  of 
license  rights  in  international  law,  Ministers  consistently  professed  to  see  no  difference  between  what 
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the  contract  is  to  ensure  that  the  State’s  termination  of  the  contract  can  be 
characterized  as  unlawful. 

But  if  the  breach  is  then  treated  as  an  unlawful  taking,  as  an  ‘expropria¬ 
tion’,  it  is  difficult  to  see  what  the  advantage  is.  For  international  law  has  its 
own  conditions  governing  the  legality  of  expropriation  (public  purpose, 
non-discrimination,  compensation)  and  it  is  not  suggested  that  these  are 
excluded  or  made  irrelevant  by  reason  of  the  contract  being  governed  by 
the  contracting  State’s  own  law.  If  those  international  law  rules  are  satis¬ 
fied,  the  legality  or  illegality  under  the  proper  law  of  the  contract  is  irrel¬ 
evant.  The  argument41  therefore  seems  to  depend  on  treating  the  breach  as 
pei ‘  se  unlawful,  in  effect  treating  this  as  an  independent  international 
wrong,  or  alternatively  making  legality  by  reference  to  the  proper  law  an 
additional  condition  of  a  lawful  expropriation. 

Another  explanation  would  be  that,  if  the  dispute  were  taken  out  of  the 
context  of  expropriation,  and  simply  dealt  with  as  a  case  of  contractual 
breach — as  it  might  be  in  an  international  commercial  arbitration— the 
finding  of  breach  would  lead  to  damages  for  the  breach,  resulting  in  a 
higher  award  than  might  be  expected  by  way  of  compensation  for  a  lawful 
expropriation. 


III.  The  Consequences  of  the  Distinction  between  a 
Lawful  and  an  Unlawful  Taking:  its  Effect  on 

Remedies 

There  would  seem  to  be  little  value  in  making  this  distinction  between  a 
lawful  and  an  unlawful  taking  unless  consequences  flowed  from  it:  and  it 
would  be  extraordinary  if  the  distinction  was  of  no  consequence.  In  fact, 
practice  suggests  that  the  distinction  does  affect  the  remedies  available  to 
the  complainant. 


(a)  Restitution  (Restitutio  in  Integrum) 

The  dictum  of  the  Permanent  Court  in  the  Chorzow  Factory ’  case  sug¬ 
gested  that,  as  a  consequence  of  the  illegality  of  the  act,  restitution  would 

the  Act  was  doing  and  the  alteration  of  regulatory  or  fiscal  measures  with  the  effect  of  making  con¬ 
tracts  more  onerous  .  .  . 

Daintith  and  Willoughby,  A  Manual  of  United  Kingdom  Oil  and  Gas  Law  (1977),  p.  30  (emphasis 
added). 

The  UK  Government  formally  rejected  any  suggestion  of  impropriety  or  even  a  duty  to  compensate. 
In  addressing  Parliament,  Anthony  Wedgwood  Benn  the  UK’s  Secretary  of  State  for  Energy,  said:  ‘the 
change  in  the  legal  framework  that  is  available  to  Governments  and  is  regularly  used  by  a  whole  host  of 
environmental,  health,  tax  and  other  measures  which  are  taken  by  any  responsible  government,  does 
not  include  the  provision  to  compensate  as  a  result’:  Hansard ,  HC  Debs.  (5th  series),  vol.  5  col.  1 167 
(1975)  (Report  of  Standing  Committee  D  on  Petroleum  and  Submarine  Pipelines  Bill). 

+■  For  a  recent  and  detailed  exposition  of  this  argument  see  Schwebel,  ‘On  whether  the  breach  by  a 
State  of  a  Contract  with  an  Alien  is  a  Breach  of  International  Law’,  in  Le  Droit  international  d  I’heure 
de  sa  codification,  Essays  in  Honour  of  Roberto  Ago  (1987),  vol.  3,  pp.  401-13. 


6o 


STATE  CONTRACTS  WITH  ALIENS 


be  the  primary  remedy,  and  compensation  would  serve  as  a  secondary  rem¬ 
edy  if  restitution  were  not  possible.42  In  the  Texaco  v.  Libya  case,  Dupuy 
followed  this  argument  and  equated  specific  performance  with  resti¬ 
tution.43  Yet  this  course  was  rejected  by  Lagergren  as  arbitrator  in  BP  v. 
Libya ,44  and  by  Mahmassani  as  arbitrator  in  the  Liamco  case.45  As  is  well 
known,  specific  performance  did  not  in  fact  take  place  in  Texaco  v.  Libya , 
and  compensation  was  eventually  agreed  between  the  parties.  Similar  hesi¬ 
tations  about  the  remedy  of  restitution  can  be  seen  in  the  award  in  Amco 
Asia  Corp  v.  Indonesia.  The  Tribunal  was  concerned  with  the  claim  that 
the  Indonesian  Government  had  unlawfully  revoked  an  investment  licence, 
granted  to  the  alien  corporation.  It  said: 

It  is  obvious  that  this  Tribunal  cannot  substitute  itself  for  the  Indonesian 
Government,  in  order  to  cancel  the  revocation  and  restore  the  licence:  such  actions 
are  not  even  claimed,  and  it  is  more  than  doubtful  that  this  kind  of  restitutio  in 
integrum  could  be  ordered  against  a  sovereign  State.46 

There  may  well  be  a  role  for  restitution  of  the  actual  property  taken  in 
cases  where  there  has  been  an  unlawful  detention  of  a  ship,  aircraft  or  other 
chattel;  or  where  there  has  been  an  unlawful  occupation  of  territory.47  Yet 
in  situations  where  the  taking  is  of  the  business  of  exploitation  of  natural 
resources,  within  a  State’s  territory,  or  indeed  any  other  commercial  enter¬ 
prise  which  has  to  operate  within  that  State’s  territory,  the  likelihood  of 
restitution  is  remote,  and  specific  performance  will  usually  be  impractical, 
so  that  a  claim  to  compensation  will  become,  realistically,  the  primary  rem¬ 
edy.  Similar  arguments  would  tend  to  relegate  the  remedy  of  a  declaratory 
judgment  to  a  secondary  role  in  such  cases.48 


42  PCIJ,  Series  A,  No.  17,  p.  47.  See  Mann,  'The  Consequences  of  an  International  Wrong  in  Inter¬ 
national  and  National  Law’,  this  Year  Book,  48  (1976-7),  p.  1  at  pp.  2-5. 

43  (I974)>  53  ILR  389  at  497-508.  Dupuy  relied,  in  addition,  on  the  Mavrommatis  Jerusalem  Con¬ 
cessions  Case  (1925),  PCIJ,  Series  A,  No.  5  at  p.  51 ;  the  Temple  of  Preah  Vihear  case,  ICJ  Reports, 
1962,  p.  6  at  pp.  36-37;  the  judgment  of  the  Central  American  Court  of  Justice  in  El  Salvador  v. 
Nicaragua ,  American  Journal  of  International  Law ,  n  (1917),  p.  674  at  p.  730;  the  Martini  case,  ibid. 
2.5  ( 1 93 r ) ,  p .  554  at  p.  585;  and  the  writings  of  publicists. 

44  53  ILR  296. 

«  62  ILR  140. 

46  ICSID  Tribunal,  award  of  20  November  1984:  International  Legal  Materials ,  24  (1985),  p.  1022 
at  para.  202.  See  also  the  Letco  case,  another  ICSID  award:  ibid.  26  (1987),  at  p.  668,  where  the  Tri¬ 
bunal  excluded  the  possibility  of  specific  performance  of  a  concession  contract  with  Liberia,  or  even  the 
value  of  an  injunction,  and  so  confined  itself  to  money  damages.  For  a  thorough  review  of  the  cases  see 
Gray,  Judicial  Remedies  in  International  Law  (1987),  pp.  12-16. 

47  Thus,  Lagergren  in  BP  v.  Libya  declined  to  make  a  declaratory  order,  stating  the  rights  of  the  par¬ 
ties,  on  the  ground  that  such  an  order  was  akin  to  specific  performance:  loc.  cit.  above  (n.44) 
PP-  352“3- 

48  Schwebel,  ‘Speculations  on  Specific  Performance  of  a  Contract  between  a  State  and  a  Foreign 
National’,  The  Rights  and  Duties  of  Private  Investors  Abroad  (1965),  pp.  209—10,  suggests  the  remedy 
might  also  be  appropriate  where  the  expropriating  State  cannot  pay  the  damages  required,  i.e.  as  an 
alternative  or  secondary  remedy  to  damages.  Higgins,  ‘The  Taking  of  Property  by  the  State’,  Recueil 
des  corns,  176  ( 1 982— I II),  at  p.  321  finds  little  evidence  in  practice  of  any  real  expectation  that  resti¬ 
tution  will  be  granted. 
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(b)  Damages  or  Compensation 

If,  in  the  majority  of  cases,  a  pecuniary  award  is  the  most  practical,  it 
offends  against  all  common  sense  to  suggest  that  it  makes  no  difference 
whether  the  taking  is  lawful  or  unlawful  and  that  the  financial  consequences 
will  be  the  same  in  both  cases.  Being  sensitive  to  this  commonsense  prin¬ 
ciple,  several  US  claimants  before  the  US/Iran  Claims  Tribunal  have 
argued  that  there  is  a  difference.  The  difference  lies  in  the  fact  that,  where 
the  taking  is  unlawful,  the  Tribunal  can  set  it  aside  and  order  restitutio  in 
integrum  (as  in  the  Topco  case),  or  award  higher  compensation  by  taking 
the  value  of  the  property  on  the  date  of  the  award  if  that  value  is  higher  than 
the  value  at  the  date  of  taking.  These  so-called  ‘differences’  are  not  persua¬ 
sive.  Restitution  is,  as  we  have  seen,  normally  quite  impractical.  And  it  is 
very  rare  for  the  value  of  an  undertaking  to  be  higher  after  an  expropria¬ 
tion.  In  practice,  with  most  of  the  expropriation  claims  before  the  US/Iran 
Claims  Tribunal,  the  amounts  claimed  were  identical,  whether  the  claim 
was  for  breach  of  contract  or  expropriation,  and  in  no  case  did  the  US 
claimant  ask  for  different  levels  of  compensation,  according  to  whether  the 
expropriation  was  held  to  be  lawful  or  unlawful.  Thus,  US  claimants  have 
faced  an  unsurmountable  obstacle:  a  difference  had  to  be  found. 

As  the  review  of  State  practice  in  the  matter  of  public  contracts  above  has 
shown,49  this  difference  is  fundamental  in  private  law.  An  unlawful  taking 
or  breach  of  contract  may  give  rise  to  general  damages,  including  loss  of 
anticipatory  profits ;  but  a  lawful  taking  by  exercise  of  prerogative  or  statu¬ 
tory  right  will  give  rise  only  to  just  compensation,  which  does  not  include 
anticipatory  profits,  and  which  is  different  from  the  concept  of  damages.50 

Thus,  it  is  suggested  that  the  general  notion  of  compensation — whether 
qualified  as  ‘full’,  ‘just’,  ‘reasonable’,  ‘appropriate’  or  whatever — is  of  itself 
inadequate.  What  has  to  be  done  is  to  break  down  the  different  interests  of 
the  claimant  (the  different  heads  of  claim)  instead  of  dealing  with  ‘compen¬ 
sation’  in  the  abstract.  When  this  is  done,  usually  the  claim  can  be  seen  to 
comprise  three  separate  heads. 

i.  Assets,  whether  tangible  or  physical  assets,  or  ‘book’  assets  such  as  debts 
or  monies  due 

Compensation  for  the  value  of  such  assets  is  normally  accorded,  and  this 
seems  to  be  so  whether  the  taking  is  lawful  or  unlawful.51  The  argument  for 
compensating  for  the  value  of  assets  taken  over,  in  a  lawful  taking,  is  best 

49  Above,  p.  56. 

5°  The  difference  between  compensation  and  damages  has  been  stressed  by  the  US/Iran  Claims  Tri¬ 
bunal  in  Amoco  International  Finance  Co>p.  v.  Iran ,  Award  No.  310-56-3,  14  July  1987,  para.  194. 

51  See,  for  example,  the Liamco  case,  award  of  Mahmassani  as  arbitrator,  12  April  1977:  62  ILR  201 : 
‘  .  .  .  there  is  no  difficulty  [in  concluding]  that  the  indemnity  shall  include  as  a  minimum  the  damnum 
emergens,  e.g.  the  value  of  the  nationalized  corporeal  property,  including  all  assets,  installations,  and 
various  expenses  incurred’.  Followed  in  the  case  of  Sedco  v.  Iran,  Award  No.  ITL  59—129—3  (Chamber 
Three)  of  27  March  1986. 
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viewed  in  terms  of  ‘unjust  enrichment’:  for  to  expropriate  without  payment 
for  such  assets  would  be  a  form  of  unjust  enrichment  by  the  State.  A  for¬ 
tiori,  there  must  also  be  compensation  for  the  assets  in  an  unlawful  taking. 

Obviously,  there  remains  the  problem  of  how  best  to  value  the  assets. 
Assets  will  normally  have  a  ‘book  value’,  which  may  be  ‘net’,  or  ‘updated’  or 
‘depreciated’,  and,  according  to  the  nature  of  the  asset,  its  value  may  have 
increased  or  decreased  with  time.52  Thus  land  or  buildings  may  well 
increase  in  value;  machinery  and  plant  will  tend  to  decrease.  ‘Replacement 
cost’  may  be  yet  another  standard  of  value,  if  assets  will  have  to  be  replaced 
by  the  dispossessed  owner.  Yet  these  are  largely  technical  problems  which 
accountants  or  valuers  are  used  to  handling,  and  courts  will  frequently  seek 
technical  advice  of  this  kind  in  arriving  at  an  appropriate  figure.  It  is  not 
here  that  the  main  controversy  lies. 

2.  Interest  on  the  value  of  the  assets 

Courts  will  commonly  award  interest  on  the  value  of  the  assets,  over  the 
period  between  the  date  of  the  taking  of  the  property  and  the  date  of  the 
award  or  its  payment.  The  rationale  is  obvious  enough.  The  owner  was,  at 
the  date  of  the  taking,  deprived  of  the  value  of  his  assets  so  that,  treating  the 
assets  as  ‘capital’  which  he  is  no  longer  able  to  use  to  produce  income,  he  is 
entitled  to  interest  on  that  capital.  For  example,  the  US/Iran  Claims  Tri¬ 
bunal  has  normally  awarded  ‘fair’  interest,  ranging  from  ten  to  twelve  per 
cent  in  the  years  1982/3,  although  in  some  cases  it  has  awarded  a  lump  sum 
as  interest  damages.53 

However,  it  would  seem  that,  logically,  an  award  of  interest  ought  to 
exclude  any  award  of  loss  of  profits,  or  even  a  supplemental  ‘inflation  factor’ 
over  the  same  period  of  time.  This  is  for  the  reason  that,  conceptually,  the 
assets  are  to  be  regarded  either  as  capital,  earning  interest  (and  with  the 
interest  being  at  a  rate  which  market  forces  will  adjust  in  the  light  of 
inflation)  or  as  assets  in  use  and  notionally  earning  profits.  But  not  both:  for 
the  assets  cannot  be  regarded  as  invested  capital,  producing  interest,  and 
productive  capital,  producing  profits,  at  one  and  the  same  time. 

It  is  on  this  score  that  the  award  in  Kuwait  v.  Aminoil 54  causes  some  con- 

52  In  Kuwait  v.  Aminoil,  International  Legal  Materials,  21  (1982),  p.  976  at  pp.  1038-9,  the  Tri¬ 
bunal  regarded  net  book  value  as  appropriate  only  in  cases  of  a  recent  investment,  where  original  cost  is 
close  to  replacement  cost.  But  differences  between  the  two  can  be  accommodated  by  up-dating,  so  per¬ 
haps  the  real  factor  influencing  the  Tribunal  was  that  the  assets  were  to  belong  to  Kuwait,  free  of  cost, 
at  the  termination  of  the  concession.  Yet,  for  the  fixed  assets,  the  Tribunal  used  'depreciated  replace¬ 
ment  value’,  a  term  it  does  not  explain  further  (see  p.  1042). 

53  See  Stewart  and  Sherman,  ‘Developments  at  the  Iran— United  States  Claims  Tribunal: 
1981-1983’,  Virginia  Journal  of  International  Law,  24  (1984),  p.  1  at  pp.  35-6.  In  Starrett  Housing 
torp.  v.  ban,  Award  No.  314-24-1  (Chamber  One),  of  14  August  1987,  the  Tribunal  awarded  8.5  per 
cent,  leading  to  criticism  and  dissent  on  this  point  by  Judge  Holtzmann  who  would  have  awarded  a 
higher  rate,  and  even  compound  interest,  d  here  is,  in  fact,  little  support  for  the  awarding  of  compound 
interest.  See  Whiteman,  Damages  in  International  Law,  vol,  3,  pp.  1997-2003.  The  practice  of  the 
Tribunal,  refusing  compound  interest,  is  stated  in  Sylvania  Technical  Systems  v.  Iran,  Award 
No.  180—64-1,  27  June  1985. 

54  Intemational  Legal  Materials,  21  (1982),  p.  976  at  p.  1041,  para.  176(2). 
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cern.  The  Tribunal  fixed  an  interest  rate  of  7.5  per  cent  and  an  inflation 
rate  of  10  per  cent,  which  would  seem  to  be  compensating  for  the  same  fac¬ 
tor  twice  over.  Whether  the  Tribunal  awarded  loss  of  profits  in  addition 
(thus  compensating  thrice  over)  is  more  controversial,  and  cannot  be  stated 
categorically  because  of  the  elusiveness  of  the  relevant  sections  of  the 
award.55 

3.  Loss  of  future  profits  (lucrum  cessans) 

It  is  here  that  the  fundamental  distinction  between  the  lawful  and  unlaw¬ 
ful  taking  has  its  most  important  consequence.  For  the  correct  principle  is 
believed  to  be  that  loss  of  future  profits,  whilst  a  legitimate  head  of  general 
damages  for  an  unlawful  act,56  is  not  an  appropriate  head  of  compensation 
for  a  lawful  taking.  This  is  certainly  the  position  in  US  law  in  relation  to  the 
lawful  termination  of  a  public  contract,  whether  pursuant  to  a  ‘termination 
for  convenience’  clause  in  the  contract,  or  an  enabling  statute.57 

It  is  in  some  senses  remarkable  that  this  distinction,  regarded  as  so  fund¬ 
amental  in  US  law,  seems  to  be  ignored  in  contemporary  American  state¬ 
ments  on  international  law.5'8  In  part  this  is  achieved  by  simply  reiterating 
the  requirement  that  compensation  be  ‘full’,  without  reference  to  whether 
the  taking  be  lawful  or  unlawful,  or,  more  understandably,  by  pointing  out 
that  in  cases  where  a  treaty  recognizes  the  right  to  expropriate  or  nationalize 
(and  therefore  we  can  assume  the  taking  to  be  lawful),  nevertheless  ‘full’ 
compensation  is  required.  Thus,  for  example,  the  1955  US/Iran  Treaty  of 
Amity,  Article  IV  (2),  provides  as  follows: 

.  .  .  property  shall  not  be  taken  except  for  a  public  purpose,  nor  shall  it  be  taken 
without  the  payment  of  just  compensation.  Such  compensation  shall  be  in  an  effec¬ 
tively  realizable  form  and  shall  represent  the  full  equivalent  of  the  property 
taken  .  .  . 


ss  Teson,  ‘State  Contracts  and  Oil  Expropriations:  The  Aminoil-Kuwait  Arbitration’,  Virginia  Jour¬ 
nal  of  International  Law ,  24  (1984),  p.  323  at  pp. 357-8,  believes  loss  of  future  earnings  was  the  basis  of 
compensation.  Young  and  Owen,  ‘Valuation  Aspects  of  the  Aminoil  Award’,  in  Lillich  (ed.)  Valuation 
of  Nationalized  Property  in  International  Law,  vol.  4  (1987),  pp.  3-30,  also  state  that  the  award  deter¬ 
mined  compensation  on  the  basis  of  both  damnum  emergens  and  lucrum  cessans,  and  that  it  endorsed 
‘going  concern  value’.  This  is  not  consistent  with  the  express  rejection  of  the  DCF  method  by  the  Tri¬ 
bunal,  nor  with  the  figures  (Aminoil’s  claim  for  going-concern  value  was  for  $2.5  billion:  the  Tribunal 
awarded  $206  million). 

56  Even  here,  recovery  of  loss  of  future  profits  would  be  subject  to  the  requirement  that  the  losses 
should  not  be  speculative  or  uncertain.  It  is  on  this  ground  that  recovery  has  frequently  been  refused  by 
tribunals.  See  the  De  Caro  case,  Italy/Venezuela  Claims  Commission,  Reports  of  International  Arbitral 
Awards,  vol.  to,  p.  642;  the  Valentiner  case,  Germany/ Venezuela  Claims  Commission,  ibid., 
pp.  403-4;  the  Rudloff  case,  US/Venezuela  Claims  Commission,  ibid.,  vol.  9,  pp.  258-9.  The  shorter 
the  period,  the  less  speculative,  so  that  in  the  May  case,  US/Guatemala,  ibid.,  vol.  15,  p.  55  at  p.  72, 
the  contract  had  only  six  months  more  to  run,  and  so  future  profits  could  be  calculated  and  awarded. 
Some  treaties  bar  awards  for  loss  of  future  profits:  see,  on  the  Treaty  of  Berlin,  the  Robert  Davie  Trud- 
gett  case,  US/Germany,  ibid.,  vol.  7,  p.  6;  and  the  Vinland  case  (1925),  Administrative  Decision  No. 
VII,  ibid.,  pp.  203-4. 

57  Above,  pp.  56-7. 

58  See  the  US  Restatement,  s.  712,  Comment  (d). 
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The  US/Iranian  Claims  Tribunal,  in  INA  Corp.  v.  Iran59  found  that  this 
provision  was  intended  to  adopt  the  customary  international  law  standard 
of  compensation,  and  not  a  higher,  treaty,  standard.  Yet  this,  in  itself,  takes 
the  argument  no  further.  For  the  question  remains,  what  do  the  terms  ‘just 
compensation’  or  ‘full  equivalent  of  the  property’  mean? 

In  the  various  cases  before  the  US/Iran  Claims  Tribunal,  the  US  claim¬ 
ants  have  argued  strenuously  that,  whether  the  taking  of  their  property  by 
Iran  was  lawful  or  unlawful  under  international  law,  they  are  entitled  under 
the  1955  Treaty  and  under  customary  international  law  to  ‘full  value’  in  the 
sense  of  ‘going-concern  value’.60  This  means  that  they  are  claiming  not  only 
full  asset  value,  but  also  compensation  for  loss  of  future  profits,  usually  cal¬ 
culated  by  the  Discounted  Cash  Flow  (DCF)  method.61 

The  claim  for  loss  of  future  profits — whether  pursued  in  the  sense  of 
‘going-concern  value’  or  by  some  other  means — has  thus  become  a  central 
issue;  and  the  difference  such  a  claim  would  make,  in  monetary  terms,  is 
often  enormous.  It  is  therefore  useful  to  review  the  various  ‘precedents’  or 
practices  which  may  assist  in  formulating  the  relevant  rules  of  customary 
international  law  on  this  point. 

Treaty  practice 

(i)  Investment  treaties.  US  claimants  have  argued  that  some  150  invest¬ 
ment  treaties,  or  more,  involving  over  80  States  have  used  a  compensation 
formula  adopting  a  standard  variously  described  as  ‘just’,  ‘full’,  ‘equivalent’ 
or  ‘adequate’,  and  that  this  is  the  appropriate  standard  of  compensation 


59  Award  No.  184-161-1,  13  August  1985:  see  also,  to  the  same  effect,  Sola  Tiles ,  Inc.  v.  The  Isla¬ 
mic  Republic  of  Iran,  Award  No.  298-317-1  (22  April  1987),  at  pp.  15-16,  where  the  Tribunal  stated: 
‘the  Tribunal’s  conclusion  that  the  same  standard  would  be  required  in  this  case  by  customary  inter¬ 
national  law  as  by  the  direct  application  of  the  Treaty  itself,  obviates  the  need  to  decide  whether  and  on 
what  footing  it  applies  here.’ 

60  For  an  excellent  statement  of  the  US  position  see  Clagett,  'Just  Compensation  in  International 
Law:  The  Issues  before  the  Iran-US  Claims  Tribunal’,  in  Lillich  (ed.).  The  Valuation  of  Nationalized 
Property  in  International  Law,  vol.4  (1987),  pp.  31-97. 

61  For  a  detailed  discussion  of  the  DCF  method  see  Stairett  Housing  Corp.  v.  Iran,  Award 
No.  314-24-1  of  Chamber  One,  14  August  1987.  Essentially  the  method  is  used  where  the  fair  market 
value  cannot  be  deduced  from  share  values,  actual  bids  to  purchase  or  the  like.  The  method  aims  at  esti¬ 
mating  what  a  willing  buyer  could  be  expected  to  pay  for  the  business.  This  involves  two  factors:  (i)  an 
estimate  of  expected  revenues  over  the  remaining  life  of  the  asset  (or  unexpired  period  of  a  lease  or  con¬ 
cession),  termed  ‘future  net  cash  How’,  and  (li)  the  selection  of  an  appropriate  discount  rate  so  as  to  con¬ 
vert  the  projected,  future  cash  flow  into  the  ‘present  value’  of  that  cash  flow. 

The  first  factor  involves  some  uncertainties,  since  a  given  level  of  profitability  cannot  be  predicted 
with  certainty.  The  second  factor  also  involves  an  element  of  judgment  or  speculation,  for  the  discount 
rate  selected  will  depend  upon  an  assessment  of  risk,  inflation,  and  the  ‘real  rate  of  interest’  in  the 
future.  Thus  high-risk  assets  will  be  discounted  at  higher  rates,  to  produce  a  lower  present  value.  In 
the  Starrett  Housing  case  the  Tribunal  did  not  consider  that  these  elements  of  uncertainty  meant  that 
the  damages  would  be  ‘speculative’,  and  thus  contravene  the  general  rule  against  awarding  speculative 
damages.  But  other  Tribunals  have  refused  to  apply  the  DCF  method,  regarding  it  as  inappropriate. 
See,  for  example,  Kuwait  v.Aminoil,  International  Legal  Materials,  21  (1982),  pp.  976-1053  at  paras. 
!54>  1 64-71,  where  the  Tribunal  rejected  a  DCF  analysis  and  opted  for  the  concept  of  a  ‘reasonable  rate 
of  return’. 
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under  customary  international  law,  even  for  a  lawful  nationalization.62  The 
difficulty  with  this  argument,  even  if  it  were  accepted  that  such  treaties 
reflect  a  customary  rule,  is  that  all  those  concepts  remain  undefined:  there 
is  no  express  reference  to  the  specific  question  of  lost  future  profits  or 
going-concern  value.  There  is,  as  yet,  no  evidence  that  in  practice,  in 
implementing  and  applying  those  vague  concepts,  States  have  settled  com¬ 
pensation  claims  on  the  basis  of  going-concern  value,  or  some  other  means 
of  compensating  for  loss  of  future  profits. 

(ii)  Claims  settlement  agreements .  So  far  as  the  so-called  ‘lump-sum’ 
agreements  are  concerned,  the  many  post-1945  agreements  disclose  settle¬ 
ment  figures  ranging  between  ten  and  ninety  per  cent  of  asset  value,  and 
they  disclose  no  support  for  anything  like  going-concern  value.63 

However,  in  the  Sedco  case,  the  US/Iran  Claims  Tribunal  regarded 
these  agreements  as  being  of  questionable  evidentiary  value,  and  it  took  the 
same  view  of  other  compensation  settlements  negotiated  between  States 
and  foreign  companies.  It  said  of  these  agreements: 

Both  types  of  agreements  can  be  so  greatly  inspired  by  non-judicial  consider¬ 
ations — e.g.  resumption  of  diplomatic  or  trading  relations — that  it  is  extremely  dif¬ 
ficult  to  draw  from  them  conclusions  as  to  opinio  juris,  i.e.  the  determination  that 
the  content  of  such  settlements  was  thought  by  the  States  involved  to  be  required 
by  international  law.  The  International  Court  of  Justice  and  international  arbitral 
tribunals  have  cast  serious  doubts  on  the  value  of  such  settlements  as  evidence  of 
custom.  As  this  Tribunal  itself  has  stated  in  another  context,  ‘considerations 
underlying  settlements  often  include  factors  other  than  elements  of  law’.  United 
States  of  America  and  Islamic  Republic  of  Iran,  Decision  No.  DEC  8-A1-FT  (14 
May  1982)  .  .  .  Both  kinds  of  agreements  involve  in  some  degree  bargaining  in  a 
context  to  which  opinio  juris  seems  a  stranger/’4 

This  means,  of  course,  that  the  bulk  of  the  relevant  State  practice  is  dis¬ 
missed,  including  the  many  voluntary  or  agreed  settlements  in  the  oil 
industry  by  which  States  increased  their  participation  in  concessions, 
licences,  joint  ventures  and  the  like,  enjoyed  by  foreign  companies  operat¬ 
ing  in  their  territory.  In  virtually  all  of  these  the  price  of  the  shares  acquired 
was  based  on  book  or  asset  value.65 


62  The  argument  was  accepted  and  developed  by  Judge  Brower,  the  US  judge,  in  the  Sedco  case 
(above,  n.  51). 

63  See  Lillich  and  Weston,  International  Claims:  Their  Settlement  by  Lump  Sum  Agreements  (1975), 
Pts.  I  and  II  passim. 

64  The  references  to  the  attitudes  of  the  ICJ  and  arbitral  tribunals  were  backed  by  citations  to  Barce¬ 
lona  Traction  (. Belgium  v.  Spain),  ICJ Repoits,  1970,  p.  3  at  p.  40  (judgment  of  5  February  1970);  and 
to  Kuwait  v.  American  Independent  Oil  Company  ( Aminoil ),  paras.  156-7  (Reuter,  Sultan  and  Fitz- 
maurice,  arbitrators,  award  of  24  March  1982),  International  Legal  Materials,  21  (1982),  p.  973  at 
p.  1036. 

65  For  example,  the  1972  General  Agreement  on  Participation  (in  which  the  Gulf  States  acquired 
participation  rights  rising  to  51  per  cent);  the  1972  Iraqi  nationalization  of  IPC;  the  1973  Sales  and 
Purchase  Agreement  between  Iran  and  the  Consortium  members;  the  1972-3  Libyan  acquisitions  of  50 
per  cent  of  the  equity  of  AGIP,  Occidental,  Amerada  Hess,  Exxon,  Mobil;  the  1974  Kuwaiti  acqui¬ 
sition  of  50  per  cent  of  the  KOC;  the  1975  Venezuelan  oil  nationalization.  Judge  Brower,  writing  in 
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But  many  treaties,  or  other  examples  of  State  practice,  are  in  fact  based 
on  factors  other  than  ‘elements  of  law’.  If  all  State  practice  had  to  be  iso¬ 
lated  from  factors  other  than  ‘elements  of  law’,  there  would  be  little  evi¬ 
dence  of  State  practice — in  this  or  any  other  field — which  could  be  used  as 
evidence  of  custom.  In  effect,  therefore,  the  Tribunal  was  rejecting  vir¬ 
tually  all  evidence  save  judicial  or  arbitral  decisions.  For  this  reason  Lillich 
and  Weston,66  two  respected  American  writers,  have  recently  argued  for 
more  status  to  be  given  to  lump-sum  agreements  as  evidence  of  the  stan¬ 
dards  of  compensation  commonly  adopted  in  State  practice.  They  have 
been  openly  critical  of  the  attitude  of  the  US  members  of  the  US/Iran 
Claims  Tribunal  who  have  been  instrumental  in  persuading  that  Tribunal 
to  reject  the  evidence  of  ‘a  new  consensus  on  compensation’  provided  by 
these  agreements. 

Judicial  or  arbitral  decisions 

(i)  Decisions  on  unlawful  expropriation .  Few  of  the  older  decisions  are 
very  helpful.  Some  exclude  future  profits  on  the  basis  that  any  assessment  of 
damages  would  be  purely  speculative,67  others  on  the  basis  that  the  claims 
settlement  agreement  did  not  allow  such  an  award.68  In  any  event,  as  we 
shall  see,  there  is  a  very  sensible  reluctance  to  treat  simple  cases  of  contrac¬ 
tual  breach/’9  as  identical  to  cases  of  general  expropriation  or  nationalization 
for  reasons  of  policy,  or  for  a  public  purpose,  and  since  most  of  the  earlier 
cases  are  cases  of  contractual  breach  their  value  as  analogies  is  limited. 

The  more  contemporary  decisions,  however,  need  to  be  examined  with 
care.  The  Chorzow  Factory  case70  has  assumed  special  importance  because 
of  the  emphasis  laid  on  it  by  recent  awards  of  the  US/Iran  Claims  Tribunal. 
The  case  itself  involved  a  wrongful  seizure  by  Poland  of  a  nitrate  factory 
belonging  to  Germany,  with  Poland  acting  under  an  erroneous  interpret¬ 
ation  of  Article  256  of  the  Treaty  of  Versailles  dealing  with  war  reparations. 
The  current  interest  of  the  judgment  has  arisen  from  the  terms  of  reference 


I975>  regarded  net  book  value  [as]  the  practical  definition  of  adequate  compensation  as  reflected  in 
most  of  the  settlements  .  .  .  in  recent  years’:  Brower,  ‘Recent  Developments  in  the  International  Law  of 
Expropriation  and  Compensation’,  The  Southwestern  Legal  Foundation  (1975),  p.  153. 

66  'Lump-sum  Agreements:  their  Continuing  Contribution  to  the  Law  of  International  Claims’ 
American  Journal  of  International  Law ,  82  (1988),  pp.  69-78.  The  views  of  these  authors  are  shared  bv 
Dolzer,  New  Foundations  of  the  Law  of  Expropriation  of  Alien  Property’,  ibid.  75  (1981),  pp.  559-60 
and  Schachter,  ‘Compensation  for  Expropriation’,  ibid.  78  (1984),  at  pp.  121,  126. 

7  e.g.  the  De  Caro  case,  Italy/Venezuela  Claims  Commission,  Reports  of  International  Arbitral 
Awards,  vol.  10,  p.  642;  the  Valentiner  case,  Germany/ Venezuela  Claims  Commission,  ibid., 
PP^ 403-4;  the Rudloff  case,  US/Venezuela  Claims  Commission,  ibid.,  vol.  9,  pp.  258-9. 

e.g.  the  Vinland  case  (1925),  Administrative  Decision  No.  VII,  US/Germany,  ibid.,  vol.  7 
pp.  203-4  and  Robert  Davie  Trudgett,  ibid.,  p.  6,  construing  the  Treaty  of  Berlin  as  restricting  Ger¬ 
many  s  obligation  to  compensate  to  material  losses. 

Delagoa  Bay  Railway  Company  case  (1900),  British  Digest  of  International  Law,  vol.  5  p  c„ 
falls  into  this  category:  the  Portuguese  Government  terminated  the  concession  for  an  alleged  breach  of 
the  concession  by  the  company  which  was  held  to  be  unfounded. 

70  pciyt  Series  A,  No.  17  (1928). 
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fixed  by  the  Court  for  an  expert  inquiry  designed  to  determine  the  value  of 
the  undertaking.  They  provided  as  follows: 

2.  The  expert  enquiry  shall  relate  to  the  following  points: 

I  A.  \\  hat  was  the  value,  on  July  3rd,  1922,  expressed  in  Reichsmarks  current  at 
the  present  time,  of  the  undertaking  for  the  manufacture  of  nitrate  products  of 
which  the  factory  was  situated  at  Chorzow  in  Polish  Upper  Silesia,  in  the  state  in 
which  that  undertaking  (including  the  lands,  buildings,  equipment,  stocks  and 
processes  at  its  disposal,  supply  and  delivery  contracts,  goodwill  and  future  pros¬ 
pects)  was,  on  the  date  indicated  in  the  hands  of  the  Bayerische  and  Oberschle- 
sische  Stickstoffwerke? 

B. — \\  hat  would  have  been  the  financial  results,  expressed  in  Reichsmarks  cur¬ 
rent  at  the  present  time  (profits  or  losses),  which  would  probably  have  been  given 
by  the  undertaking  thus  constituted  from  July  3rd,  1922,  to  the  date  of  the  present 
judgment,  if  it  had  been  in  the  hands  of  the  said  Companies? 

II.— What  would  be  the  value  at  the  date  of  the  present  judgment,  expressed  in 
Reichsmarks  current  at  the  present  time,  of  the  same  undertaking  (Chorzow)  if 
that  undertaking  (including  lands,  buildings,  equipment,  stocks,  available  pro¬ 
cesses,  supply  and  delivery  contracts,  goodwill  and  future  prospects)  had  remained 
in  the  hands  of  the  Bayerische  and  Oberschlesische  Stickstoffwerke,  and  had  either 
remained  substantially  as  it  was  in  1922,  or  been  developed  proportionately  on 
lines  similar  to  those  applied  in  the  case  of  other  undertakings  of  the  same  kind, 
controlled  by  the  Bayerische,  for  instance,  the  undertaking  of  which  the  factory  is 
situated  at  Piesteritz? 

In  Amoco  International  Finance  v.  Iran 71  decided  on  14  July  1987  by 
Chamber  Three  of  the  US/Iran  Claims  Tribunal  (Virally,  Chairman),  the 
Chorzozv  Factory  case  was  adopted  as  authority  for  three  propositions : — 

(i)  A  clear  distinction  must  be  made  between  lawful  and  unlawful  expro¬ 
priations.72 

(ii)  For  unlawful  expropriations,  international  law  requires  restitutio  in 
integrum ,  or,  if  impossible,  its  financial  equivalent.73 

(iii)  For  a  lawful  expropriation  the  obligation  is  to  pay  ‘fair  compensa¬ 
tion’,  or  ‘the  just  price  of  what  was  expropriated’.74 

Chamber  Three  found  in  the  Chorzow  Factory >  case  useful  guidance  in  for¬ 
mulating  the  practical  consequences  of  this  distinction.  In  essence, 

The  difference  is  that  if  the  taking  is  lawful  the  value  of  the  undertaking  at  the 
time  of  dispossession  is  the  measure  and  the  limit  of  the  compensation,  while  if  it  is 
unlawful,  this  value  is,  or  may  be,  only  a  part  of  the  reparation  to  be  made.75 

The  additional  elements  of  the  damages  to  be  paid  for  an  unlawful  expro¬ 
priation  were  then  deduced  from  the  two,  different,  methods  of  calculation 
reflected  in  Questions  I  and  II  posed  by  the  PCIJ  in  Chorzow.  The  first 


71  Partial  Award  No.  310-56-3. 

72  Ibid.,  para.  192. 

73  Para.  193. 

7+  Ibid. 

75  Para.  197. 
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method  (Question  I)  identifies  the  two  elements  of  value  at  the  date  of 
expropriation  and  loss  of  profits  up  to  the  date  of  the  judgment',  and  the  first 
element,  ‘value’,  therefore  does  not  itself  comprise  loss  of  profits,  which  is  a 
separate  and  second  element.  Thus,  ‘value’  is  limited  to  corporeal  assets, 
contractual  rights  and  other  intangibles  (such  as  goodwill  or  ‘future  pros¬ 
pects’ — but  not  future  profits):  these  are  damnum  emergens.  The  element 
of  lucrum  cessans,  or  future  profits,  is  dealt  with  separately  under  Question 
IB.,  and  is  confined  to  profits  up  to  the  date  of judgment . 76 

The  second  method  (Question  II)  has  exactly  the  same  components,  but 
hypothetically  assumed  the  original  owners  had  been  left  in  possession  until 
the  time  of  jugment.  But,  again,  the  profits,  real  or  supposed,  to  be  incor¬ 
porated  into  the  value  of  the  concern  at  the  date  of  judgment  would  only  be 
profits  up  to  that  date.77 

The  upshot  is  that,  even  for  an  unlawful  expropriation,  profits  could  only 
be  recovered  for  a  relatively  short  period  of  time,  up  to  the  date  of  judg¬ 
ment.78  It  follows,  therefore,  that  the  notion  of  ‘going  concern  value’, 
involving  an  assessment  of  loss  of  profits  over  the  long-term  future  (and 
even  if  discounted  by  the  DCF  method)  would  be  wholly  inappropriate  in  a 
lawful  expropriation. 

The  other  cases  of  unlawful  expropriation  are  not  inconsistent  with  this 
conclusion,  if  the  expropriation  is  part  of  a  general  policy  of  ‘nationaliza¬ 
tion’  as  opposed  to  an  ad  hoc  taking.79  The  proviso  is,  as  we  shall  see, 
important. 

Thus  in  the  Lena  Goldfields  arbitration80  the  arbitrators  opted  for  the 
present  value  of  the  concession,  rather  than  damages  for  breach  (including 
loss  of  future  profits)  as  the  proper  basis  for  assessment  of  compensation. 
The  Sapphire  case81  was  decided  ex  aequo  et  bono  and  was  never  imple¬ 
mented  (and  was  actually  quashed  by  Iranian  courts).  The  Topco  case82 
and  BP  v.  Libya 83  saw  a  disagreement  between  Dupuy  and  Lagergren  over 
whether  restitutio  in  integrum  was  the  operative  standard,  but  in  any  event 
in  neither  case  did  the  arbitrator  proceed  to  the  actual  assessment  of 
damages.  In  AGIP  v.  The  Congo 84  France  claimed  and  received  only  1  franc 
as  token  compensation  for  loss  of  profits.  In  Benevenuti  et  Bonfant  v.  The 

76  Paras.  200-3. 

77  Para. 204. 

78  Para.  205. 

79  Note  that  the  Lighthouses  arbitration  {France /Greece ,  1956),  23  ILR  299,  was  a  case  of  State  suc¬ 
cession  rather  than  expropriation.  The  Norwegian  Shipowners  case  (1922),  Reports  of  International 
Arbitral  Awards,  vol.  1,  p.  307,  was  a  case  of  requisitioning  and  unlawful  detention  of  vessels  during 
time  of  war. 

Ho  (1930),  Whiteman,  Damages  in  International  Law,  vol.  3,  p.  1738.  The  USSR  rejected  the  award 
and  the  claimant  eventually  settled  for  the  value  of  its  investment. 

Sapphire  International  Petroleums  Ltd.  v.  NIOC  (award  of  Cavin,  15  March  1953) :  35  ILR  136, 

1 86.  ’ 

82  Texaco  Overseas  Petroleum  v.  Libya  (award  of  Dupuy,  19  January  1979):  53  ILR  389. 

83  BP  Exploration  Co.  v.  Libya  (award  of  Lagergren,  1  August  1974)  :  53  ILR  297.  J 

84  AGIP  Co.  v.  People’s  Republic  of  the  Congo  (award  of  30  November  1979,  ICSID) :  International 
Legal  Materials,  21  (1982),  p.  726. 
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Congo  5  the  claim  was  more  properly  viewed  as  a  claim  for  recovery  of  divi¬ 
dends  which  should  have  been  paid  in  the  past,  rather  than  for  future 
profits. 

However,  to  return  to  the  proviso,  we  now  have  a  series  of  US/Iran 
Claims  Tribunal  decisions  which  suggest  a  clear  distinction  between  the 
cases  of  general  nationalization  and  a  specific,  ad  hoc ,  unlawful  taking. 

In  Starrett  Housing  Corporation  v.  Iranf('  the  Tribunal  held  unlawful 
the  respondent’s  interference,  amounting  to  ‘creeping  expropriation’,  in  a 
short-term  housing  construction  project,  and  accepted  the  applicability  of  a 
DCF  analysis  to  determine  fair  market  value,  but  without  expressly  differ¬ 
entiating  this  taking  from  a  formal,  general  nationalization  (although  a 
‘creeping  expropriation’  is  normally,  by  its  very  nature,  so  differentiated). 

But  in  three  cases  the  Tribunal  has  specifically  made  the  distinction 
between  an  ad  hoc  taking  and  a  taking  by  way  of  a  general  expropriatory  or 
nationalizing  measure.  These  are  the  INA  case,87  the  Sedco  case88  and  the 
Sola  Tiles  case.89  Thus,  in  Sedco ,  the  Tribunal  contrasted  ‘a  discrete 
expropriation  of  alien  property’  with  a  ‘formal  systematic  large-scale 
nationalization,  e.g.  of  an  entire  industry  or  a  natural  resource’. 

What  seems  to  emerge  from  all  these  cases  is  that,  with  an  unlawful  tak¬ 
ing,  three  propositions  are  possible: 

(i)  Loss  of  profits  is  relevant  only  up  to  the  date  of  the  award  ( Chorzow , 
Amoco  International  Finance).90 

(ii)  ‘Full  value’  may  be  awarded  for  an  ad  hoc  or  discrete  taking — but 
this  concept,  to  be  consistent  with  (i),  excludes  loss  of  future  profits  beyond 
the  date  of  the  award  so  that  ‘going  concern  value’  based  on  profits  after  that 
date  conflicts  with  Chorzow. 

(iii)  A  lower  value — less  than  ‘full’ — may  be  awarded  in  the  case  of  a  for¬ 
mal,  systematic,  large-scale  nationalization. 

The  difficulty  lies  in  the  third  proposition,  simply  because  it  is  difficult 
to  envisage  that  a  tribunal  could  find  unlawful  a  State’s  formal,  large-scale 
nationalization.  The  likelihood  that  any  large-scale  nationalization  will  be 
held  unlawful  is  remote,  simply  because  discrimination  or  refusal  to  pay 
compensation  is  in  practice  unlikely  in  such  a  case.  Of  course,  there  may 
well  be  a  dispute  over  the  adequacy  of  the  compensation  offered.  But  the 
fact  that  a  tribunal  awards  compensation  higher  than  a  State  was  prepared 

85  Award  of  8  August  1980,  ICSID  :  ibid.,  p.  740. 

86  Final  Award  No.  3 14-24- 1 ,  14  August  1987.  Another  inconclusive  case  is  Phelps  Dodge  Corp.  and 
OPIC  v.  Iran,  Award  No.  217-99-2,  19  March  1986,  where,  because  the  concern  was  not  yet  oper¬ 
ational,  the  claimants  sought  the  return  of  their  investment,  i.e.  their  contribution  to  the  share  capital, 
and  not  compensation  for  loss  of  future  profits. 

87  INA  Cotp.  v.  Iran,  Award  No.  184-161-1,  13  August  1985. 

88  Sedco  Inc.  v.  Iran,  Award  No.  ITL  59-129-3,  in  which  the  claimant  sought  only  the  liquidation 
value  of  its  equity  interest  in  any  event. 

89  Sola  Tiles  Inc.  v.  Iran,  Award  No.  298-317-1,  22  April  1987,  also  involving  an  unlawful,  indirect 
or  ‘creeping’  expropriation  of  a  tile  factory,  and  therefore  not  a  case  of  formal  nationalization. 

90  This  proposition  cannot  be  restricted  to  cases  of  large-scale  nationalizations,  because  Chorzow  was 
not  really  a  case  involving  nationalization. 
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to  offer  does  not,  per  se,  make  the  nationalization  unlawful.  The  State’s 
offer  would  have  to  be  so  low  as  to  amount  to  a  virtual  rejection  of  the  obli¬ 
gation  to  compensate. 

In  other  words,  the  relevance  of  this  third  proposition  (or  of  the  Tri¬ 
bunal’s  careful  distinguishing  of  the  case  of  general  nationalization)  is  by  no 
means  clear  where  we  are  dealing  with  an  unlawful  taking. 

(ii)  Decisions  on  lawful  expropriation .  The  decisions  on  record  are  sur¬ 
prisingly  few.  Presumably  the  reason  for  this  is  that  a  clearly  lawful,  general 
act  of  nationalization  is  rarely  challenged  by  a  legal  suit.  Settlements  will  be 
arrived  at  either  amicably  or  via  ‘lump-sum’  settlements.91  Yet  there  is  no 
reason  to  suppose  that  a  lawful  taking  can  only  be  by  a  general,  large-scale 
nationalization.  Virtually  all  States  claim  lawful  powers  to  take  specific 
properties,  by  right  of  ‘eminent  domain’,  and  there  is  no  reason  to  believe 
that  such  a  taking  is  unlawful  in  international  law. 

A  clear  decision  on  lawful  nationalization  is  the  Liamco  case.92  Mahmas- 
sam  held  the  Libyan  nationalization  to  be  lawful,  and  expressly  rejected  the 
argument  that  international  law  allowed  the  recovery  of  future  profits  in 
such  a  case.  He  said: 

But  the  question  whether  or  not  the  concessionaire  may  claim  compensation  for 
all  the  loss  of  profits  for  the  unexpired  term  is  still  a  controversial  point  which  has 
not  been  definitely  settled.93 

Th e  Aminoil  case94  was  again  treated  as  a  lawful  expropriation.  What  is 
quite  clear  is  that  the  claimants’  claim  for  some  $2.5  billion,  to  represent 
future  profits  to  the  year  2008,  calculated  by  the  DCF  method,  was 
rejected.  What  is  less  clear  is  the  basis  of  the  Tribunal’s  assessment  of  com¬ 
pensation.  Certainly  the  Tribunal  allowed  for  the  value  of  physical  assets, 
based  on  depreciated  replacement  value.  But  it  is  by  no  means  clear  that  the 
Tribunal  accepted  ‘going  concern  value’,95  or,  indeed,  any  specific  head  of 
recovery  of  future  profits.96  The  Tribunal  applied  the  test  of  the  ‘legitimate 
expectations  of  the  concessionaire’97  to  produce  a  figure  of  $63  million 
which  is  simply  not  explained  in  the  award.  There  is  reason  to  believe  that 
the  figure  was  derived  from  a  circumstance  peculiar  to  this  specific  case, 

9‘  If  this  is  a  correct  surmise,  it  casts  some  doubt  on  the  wisdom  of  the  refusal  of  the  US/Iran  Claims 
Tribunal  to  pay  much  regard  to  such  settlements,  for  they  do,  in  fact,  constitute  the  bulk  of  State  prac¬ 
tice  on  lawful  expropriation. 

92  Libyan  American  Oil  Co.  (Liamco)  v.  Libya ,  62  ILR  139  (award  of  Mahmassam,  12  April  1977). 

93  ItuT.  p.  207.  Thus  Mahmassani  turned  from  international  law  to  ‘general  principles  of  law’,  from 
which  he  derived  ‘equity’,  and  applying  equity  awarded  Liamco  one-third  of  its  claim  for  loss  of  future 
profits  from  the  Raguba  Field,  as  a  share  of  the  profits  from  1973-6  (as  opposed  to  the  period  of  thirty 
years  for  which  the  concession  was  due  to  run). 

94  Kuwait  v.  American  Independent  Oil  Company  (Aminoil),  International  Legal  Materials  21 
(1982),  p.  1041  (award  of  14  March  1982,  Reuter,  Sultan  and  Fitzmaunce,  arbitrators). 

95  ^oung  and  Owen,  and  also  Teson,  loc.cit.  above  (n.55),  take  the  contrary  view:  but  it  is  sub¬ 
mitted  they  are  mistaken. 

96  ^ee  Redfern,  ‘The  Arbitration  between  the  Government  of  Kuwait  and  Aminoil’,  this  Year  Book, 
55  ( 1 984) ,  p.  65  at  p.  108;  Mann,  ‘The  Aminoil  Arbitration’,  ibid.  54  (1983),  p.  213  at  p.  221. 

97  Award,  para.  178. 
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namely  that  Aminoil  had  been  encouraged  by  Kuwait  to  believe  that  it  could 
continue  operations  under  a  service  contract  for  a  further  seven  years,  which 
might  reasonably  have  yielded  a  service-fee  of  approximately  this  amount. 

Then  there  is  the  case  of  Lithgozv  and  others 98  arising  out  of  the  nationaliza¬ 
tion  by  the  UK  Government,  by  virtue  of  the  1977  British  Aircraft  and  Ship¬ 
building  Industries  Act,  of  several  British  shipbuilding  firms.  The  European 
Court  of  Human  Rights  decided  that  relations  between  the  British  Govern¬ 
ment  and  British  companies  were  not  governed  by  international  law." 
Nevertheless,  the  compensation  figures  offered  by  the  Government,  and 
accepted  by  the  Court  to  be  consistent  with  the  European  Convention  on 
Human  Rights,  may  have  some  significance.  For  if  these  figures  represent  a 
British  practice,  held  to  be  in  conformity  with  European  practice  (as  reflected 
in  the  European  Convention),  they  are  cogent  evidence  of  a  contemporary 
practice,  judicially  tested,  in  a  case  of  lawful  nationalization.  Of  course,  it 
might  theoretically  be  argued  that  aliens  would  be  entitled  to  better  treat¬ 
ment,  or  higher  compensation,  than  that  obtainable  under  the  European 
Convention  on  Human  Rights.  However,  since  international  law  has 
traditionally  been  concerned  to  secure  for  the  alien  the  minimum  standards 
required  by  international  law,  it  becomes  extremely  difficult  to  suggest  that 
these  minimum  standards  must  be  higher  than  the  standards  required  by  the 
European  Convention  on  Human  Rights.100 

The  compensation  figures  in  Lithgozv  and  others  show  that,  whilst  the 
aim  was  to  compensate  on  the  basis  of  notional  share  values,  when  the 
figures  are  translated  into  asset  values,  they  are  never  more,  and  sometimes 
less,  than  net  asset  value.  Or  when  the  figures  are  translated  into  a  multi¬ 
plier  of  annual  profits  (excluding  all  asset  value)  they  are  equal,  on  aver¬ 
age,  to  two  years’  pre-tax  profits  (or,  say,  four  years’  post-tax  profits).101 

98  European  Court  of  Human  Rights,  judgment  of  8  July  1986:  2/1984/74/1 12-118.  See  Mendelson, 
‘The  United  Kingdom  Nationalization  Cases  and  the  European  Convention  on  Human  Rights’,  this 
Year  Book,  57  (1986),  pp.  33-76. 

99  This  despite  the  wording  of  Article  1  of  Protocol  No.  1  to  the  Convention  on  Human  Rights,  to 
the  effect  that  ‘No  one  shall  be  deprived  of  his  possessions  except  in  the  public  interest  and  subject  to 
the  conditions  provided  for  by  law  and  by  the  general  principles  of  international  law.’  For  a  review  of 
the  earlier  case  law  on  this  provision  see  Higgins,  loc.  cit.  above  (n.  48),  at  pp.  357-75. 

IO°  In  its  Report  of  March  1984  on  this  case  the  European  Commission  of  Human  Rights  took  a  con¬ 
trary  view,  suggesting  that  the  public  interest  may  require  nationals  to  bear  a  heavier  financial  burden 
than  foreigners:  Report  of  7  March  1984,  at  p.  106.  It  is  difficult  to  envisage  Third  World  States  shar¬ 
ing  this  view. 

101  The  following  table  shows  claimant,  value  of  net  assets  (1977),  pre-tax  profits  (1976  or  1977),  and 
the  compensation  figure  in  sterling. 


Claimant 

Net  Assets 

Annual  Profits 

Compensation 

m. 

m. 

m . 

Kincaid 

5-9 

!-3 

3-8 

Vosper  Thorneycroft 

25.6 

5-5 

5-3 

BAC 

98.7 

53-6 

95-o 

Hall  Russell 

1 .6 

.8 

i-5 

Yarrow  Shipbuilders 

10.5 

3-1 

6.0 

Vickers 

32-4 

3-7 

14.4 

Brooke  Marine 

4.8 

.8 

1 .8 
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Whichever  way  they  are  looked  at,  the  figures  bear  no  resemblance  to  the 
massive  totals  usually  claimed  by  projecting  profits  far  into  the  future,  and 
discounting  by  the  DCF  method. 

On  14  July  1987  Chamber  Three  of  the  US/Iran  Claims  Tribunal 
delivered  an  important  partial  award  in  the  case  of  Amoco  International 
Finance  Co.  v.  Iran.102  Following  on  from  the  discussion  of  Chorzow 
referred  to  above,103  the  Tribunal  dealt  in  detail  with  the  methods  of  valu¬ 
ation  for  a  lawful  expropriation.  Its  starting  premiss  was  ‘market  value’,104 
but  the  Tribunal  immediately  recognized  that  normally  there  is  no  open 
market  in  circumstances  of  expropriation.  Thus,  the  Tribunal  was  forced 
to  consider  alternative  methods. 

The  DCF  method  was  rejected  as  inappropriate  to  a  lawful  expropria¬ 
tion.105  The  Tribunal  saw  its  first  duty  as  being  ‘to  avoid  any  unjust  enrich¬ 
ment  or  deprivation  of  either  Party’.106  For  this  reason,  it  found  that  net 
book  value  was  not  the  appropriate  standard,  since  that  would  ignore  the 
intangible  assets  of  the  concern,  such  as  patents,  know-how,  goodwill  and 
commercial  prospects.107  Thus,  having  rejected  both  methods  advocated 
by  the  parties,  the  Tribunal  turned  to  its  own  evaluation  of  ‘full’  compensa¬ 
tion,  and  equated  this  with  ‘going  concern  value’.108 

However,  the  concept  of  ‘going  concern  value’  adopted  by  the  Tribunal 
was  not  that  put  forward  by  the  US  claimants.  It  embraced  (1)  physical  and 
financial  assets  (to  which  book  value  might  be  appropriate)  and  (2)  intang¬ 
ibles,  such  as  contractual  rights,  goodwill  and  commercial  prospects:  but 
not  future  profits  to  the  date  of  judgment.109 

It  remains  to  be  considered  whether,  when  there  is  a  lawful  taking,  there 
is  utility  in  a  distinction  between  an  ad  hoc  taking  of  specific  property — for 
example  a  taking  justifiable  by  right  of  eminent  domain — and  a  general 
nationalization. 

It  is  true  that  in  many  legal  systems  an  eminent  domain,  or  ad  hoc ,  taking 
merits  full  compensation,  however  lawful.  For  this  reason  US  claimants 
before  the  US/Iran  Claims  Tribunal  have  argued  that  it  makes  no  differ¬ 
ence  whether  the  taking  is  lawful  or  unlawful,  and  that  ‘full’  means  ‘going 
concern  value’,  using  the  DCF  method:  that,  apparently,  is  the  position  in 
US  law  on  eminent  domain  takings.  But  the  extrapolation  of  this  proposi¬ 
tion  to  cases  of  general  nationalization  is  not,  of  course,  possible  on  the 


102  Award  No.  310—56-3. 

103  Above,  p.  66. 

104  Award,  paras.  217-18,  invoking  the  example  of  the  French  nationalizations  of  1982. 

,os  Para.  227.  The  Tribunal  noted  that  DCF  was  allied  to  the  notion  of  restitution,  excluded  by 
Chorzow  in  cases  of  lawful  expropriation.  It  further  noted  the  rejection  of  DCF  in  Aminoil. 

106  Para.  225. 

107  Para.  255. 

108  Para.  263.  The  concern  in  this  case  was  Khemco,  a  petrochemical  plant  on  Kharg  Island  estab¬ 
lished  under  a  joint  venture  agreement. 

109  Para.  264.  The  Tribunal  then  went  on  to  direct  the  parties  to  file  evidence  of  these  items  so  that  a 
quantification  could  be  made.  This  is  why,  at  this  stage,  the  award  is  only  partial. 
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basis  of  US  law110  (for  the  US  does  not  nationalize);  and  it  has  been 
expressly  rejected  by  the  US/Iran  Claims  Tribunal,  as  we  have  seen.  The 
position  towards  which  the  US/Iran  Claims  Tribunal  now  seems  to  be 
moving  (and  which  Aminoil  supports)  is  that  there  are,  in  fact,  three  ‘stan¬ 
dards  of  compensation,  i.e.  (i)  for  an  unlawful  taking,  (ii)  for  a  lawful  ad 
hoc  taking,  and  (iii)  for  a  lawful,  general  act  of  nationalization.  And  the 
clear  implication  is  that  the  third  standard  is  the  lowest,  which  would 
accord  with  State  practice  and  the  trend  in  General  Assembly  resolutions  to 
move  towards  a  concept  of  ‘appropriate’  or  ‘just’  compensation. 

Curiously,  what  is  lacking  in  the  jurisprudence  is  a  clear  explanation  of 
the  reasons  for  a  difference  in  standards  between  (ii)  and  (iii),  between  the 
lawful  ad  hoc  taking  and  the  lawful  general  nationalization.  One  might, 
however,  venture  a  two-fold  rationale  for  this  difference.  First,  the  owner 
deprived  of  his  property  ad  hoc  is,  as  it  were,  singled  out  for  deprivation  by 
the  community.  He  suffers  deprivation  because  his  house,  or  hotel  or  what¬ 
ever,  is  located  in  a  particular  place,  and  the  community  needs  the  space  for 
road-widening,  housing-development  or  other  purpose  justifying  compul¬ 
sory  purchase.  But  the  owner  is  singled  out  by  the  accident  of  the  location 
of  his  property:  other  owners  of  houses  or  hotels  are  not  disturbed.  This 
being  so,  the  community  compensates  him  generously,  on  a  ‘going-concern 
value’  or  full  market  value. 

In  contrast,  with  a  general  act  of  nationalization,  all  owners  of  such  busi¬ 
nesses  are  expropriated.  None  are  singled  out,  and  therefore  the  measure  is 
akin  to  taxation:  it  is  a  form  of  redistribution  of  wealth  and  resources.  And, 
as  is  the  nature  of  taxation,  the  owners  do  suffer  a  partially  confiscatory 
measure,  losing  part  of  their  wealth  to  the  State.111  Meessen  has  rejected 
the  taxation  analogy,112  in  large  part  because  he  sees  the  problem  of  setting 
the  standard  of  compensation  as  an  international  law  problem,  not  to  be 
resolved  by  reference  to  domestic  law  analogies.  But  if  the  general  practice 
of  States  is  dictated  by  an  acceptance  of  the  analogy,  it  cannot  be  so  lightly 
dismissed.  The  question  is,  can  we  show  that  States  do  so  regard  their 
measures  of  nationalization? 

A  second  rationale  would  be  based  on  the  view  that  nationalizations  com¬ 
monly  affect  either  those  natural  resources  regarded  as  subject  to  ‘perma¬ 
nent  sovereignty’,  or  else  industries  which  are  crucial  to  the  State’s 
economic  welfare.  Thus  it  may  be  argued  that  the  resources  and  means  of 
production  are  either  already  owned  by  the  State,  or  can  properly  be 


110  Nor,  indeed,  on  the  basis  of  any  other  system  of  municipal  law  where  nationalization  has 
occurred.  US  claimants  were  unable  to  cite  any  State  practice  to  support  this  particular  version  of  ‘full 
value’. 

111  See  the  Fitzmaurice  separate  opinion  in  the  Aminoil  case,  International  Legal  Materials ,  21 
(1982),  p.  1043  at  para.  26:  ‘Nationalisation,  or  any  other  form  of  takeover,  is  necessarily  confisca¬ 
tory  .  .  .  Nationalisations  may  be  lawful  or  unlawful,  but  the  test  can  never  be  whether  they  are  con¬ 
fiscatory  or  not;  because,  by  virtue  of  their  inherent  character,  they  always  are.’ 

112  Meessen,  ‘Domestic  Law  Concepts  in  International  Expropriation  Law’,  in  Lillich  (ed.),  op.  cit. 
above  (n.  55),  p.  i57atpp.  169-71. 
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brought  into  ownership.  The  private  exploiter  who  is  nationalized  is  there¬ 
fore  entitled  to  full  compensation  for  his  assets,  and  has  a  right  to  recover 
what  he  has  invested,  but  he  has  no  right  to  any  expectation  of  profits,  from 
the  moment  in  time  when  the  State  takes  over  the  actual  exploitation  of 
those  resources  or  means  of  production.  For  profits  produced  after  the 
State  has  taken  over  are  the  fruit  of  the  State’s  own  efforts:  they  will  not 
have  been  ‘earned’  by  the  previous  owner,  and  therefore  do  not  represent  an 
element  of  compensation  to  which  he  is  entitled. 

It  may  be  hoped  that  the  US/Iran  Claims  Tribunal  will  provide  a  ratio¬ 
nale  for  this  distinction  in  future  cases.  Its  decisions  seem  to  be  moving  in 
the  right  direction,  producing  results  which  are  not  alien  to  general  State 
practice  (although  the  Tribunal  pays  little  regard  to  State  practice  in  its 
reasoning).  Nevertheless,  a  reasoned  award  can  be  expected  to  provide  a 
rationale  for  the  essential  elements  of  the  award. 


THE  TIME  OF  THE  ‘CONCLUSION’  OF  A 
MULTILATERAL  TREATY:  ARTICLE  30  OF  THE 
VIENNA  CONVENTION  ON  THE  LAW  OF  TREATIES 
AND  RELATED  PROVISIONS* 


By  E.W.  VIERDAG1 


I.  Introduction 

In  customary  international  law  various  different  acts  are  termed  the  ‘con¬ 
clusion’  of  a  multilateral  treaty:  the  adoption,  the  opening  for  signature,  the 
ratification  of  the  treaty,  and  so  on.  In  the  1969  Vienna  Convention  on 
the  Law  of  Treaties  the  term  ‘conclusion’  (or  ‘conclude’,  ‘concluded’,  as  the 
case  may  be),  is  used  twenty-three  times,  but  the  term  is  not  defined  in  the 
Convention.  Rather,  in  the  Convention,  as  in  customary  law,  the  term 
appears  to  be  employed  in  various  different  meanings,  referring  to  different 
acts.  This  would  not  necessarily  be  a  matter  of  concern;  but  several  pro¬ 
visions  of  the  Convention  refer  to  the  time  of  the  ‘conclusion’  of  a  treaty, 
while  the  acts  regarded  as  constituting  ‘conclusion’  are  performed  at  differ¬ 
ent  points  of  time. 

Some  provisions  of  the  Convention  speak  of  ‘successive  treaties’,  some  of 
an  ‘earlier’  and  a  ‘later’  treaty.  These  terms  are  employed  several  times  in, 
e.g.,  Article  30,  but  no  indication  is  given  of  the  basis  for  determining 
which  of  two  treaties  is  the  earlier  and  which  the  later.  Paragraph  5  of 
Article  30  speaks  of  the  ‘conclusion  or  application  of  a  treaty’,  which  may  be 
an  indication  that  the  time  of  the  conclusion  or  the  application  is  the  decis¬ 
ive  moment.  This  supposition  is  confirmed  as  regards  the  term  ‘conclusion’ 
by  the  more  precise  wording  of  Article  59  (1):  .  .  .  if  all  the  parties  [to  a 

treaty]  conclude  a  later  treaty’. 

But  what  is  it  to  ‘conclude  a  treaty’;  what  to  ‘conclude  a  later  treaty’?  What 
is  the  time  of  the  conclusion  of  a  multilateral  treaty?  In  the  following  an 
attempt  will  be  made  to  find  answers  to  these  questions,  mainly  within  the 
context  of  the  Vienna  Convention.  The  proliferation  of  multilateral  treaties 
in  several  fields  of  international  law  enhances  the  importance  of  Articles  30 
and  59  of  the  Convention2  on  ‘Application  of  successive  treaties  relating  to 


*  ©  E.  W.  Vierdag,  1989. 

1  Senior  Lecturer  in  International  Law,  University  of  Amsterdam. 

2  These  provisions  are  reproduced  below,  in  footnote  60.  In  1953,  Jenks  had  already  pointed  at  the 
consequences  of  the  proliferation  of  multilateral  treaties,  and  at  the  possibilities  of  conflicts  between 
them:  ‘The  Conflict  of  Law-making  Treaties’,  this  Year  Book,  30  (1953),  p.  401  at  pp.  404  f. 
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the  same  subject-matter’  and  on  ‘Termination  or  suspension  of  the  oper¬ 
ation  of  a  treaty  implied  by  conclusion  of  a  later  treaty’,  respectively. 
Although  many  treaties  contain  clauses  specifying  their  relation  to  other 
treaties,  this  is  by  no  means  true  in  all  cases. 

As  will  appear,  the  term  ‘conclusion’  carries  very  different  meanings  in 
the  Convention,  depending  on  the  provision  in  which  it  is  employed.  So  it 
might  not  have  been  easy  to  conceive  a  short  and  simple  definition,  had  the 
makers  of  the  Convention  attempted  to  draw  one  up.  The  meaning  of  ‘con¬ 
clusion’  in  the  various  Convention  provisions  must  if  possible  be  construed 
within  the  context  of  these  provisions  themselves,  and  of  the  Sections  and 
Parts  of  the  Convention  in  which  they  appear.  The  question  of  the  meaning 
of  ‘conclusion’  in  the  Convention  can  be  regarded  as  one  ‘not  regulated  by 
the  provisions  of  the  present  Convention’,  as  is  provided  in  the  eighth  para¬ 
graph  of  the  Preamble,  and  therefore,  pursuant  to  this  paragraph,  the  rules 
of  customary  international  law  will  continue  to  govern  it.  So  there  is  a  justi¬ 
fication  for  first  having  a  look  at  these  rules  in  the  customary  law  of  treaties, 
in  order  to  provide  a  proper  perspective.  Another  justification  for  doing  so 
is  the  importance  of  an  understanding  not  only  of  the  pertinent  provisions 
of  the  Convention,  but  also  of  provisions  of  other  treaties  in  which  the  term 
‘conclusion’  is  used.3 

Discussions  of  matters  covered  by  Article  30  (the  ‘conflict  of  treaties’) 
sometimes  tend  to  become  rather  abstract  and  of  a  somewhat  academic 
nature.  In  order  to  try  to  avoid  this,  the  reasoning  will  be  illustrated  with 
the  help  of  a  practical  and  concrete  case:  the  question  of  the  compatibility 
of  the  1979  Radio  Regulations  and  the  1966  UN  Covenant  on  Civil  and  Pol¬ 
itical  Rights  with  respect  to  a  ‘  prior  consent’  requirement  for  direct  broad¬ 
casting  by  satellite. 


II.  To  Conclude’  a  Multilateral  Treaty  in 
Customary  International  Law 


(a)  One  single  act 

In  its  simplest  form,  the  conclusion  of  a  treaty  is  the  act  of  signing  it  bv 
Heads  of  State.  But  it  is  usual  for  envoys  representing  Heads  of  State  to 


3  An  example  from  the  past  would  be  Article  379  of  the  Treaty  of  Versailles  (cf.  Kiss,  Repertoire  de 
la  pratique  franqaise  en  matiere  de  droit  international  public,  vol.  I  (1962)  p  132  no  236)  More 
recent  examples  include  Articles  228  and  238  of  the  EEC  Treaty  and  102  and  104  of  the  Euratom 
Treaty,  and  Sections  36  and  37  of  the  Convention  on  Privileges  and  Immunities  of  the  UN  To  take  just 
one  example  from  the  1982  UN  Convention  on  Law  of  the  Sea,  Article  237  speaks  of  ‘obligations 
assumed  by  States  under  special  conventions  and  agreements  [on  protection  and  preservation  of  the 
marine  environment]  concluded  previously’. 
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sign  a  treaty;  and  for  a  very  long  time  this  act  was  regarded  as  its  conclu¬ 
sion.4  Thus  Vattel  wrote  in  1758: 

Aujourd’hui,  pour  eviter  tout  danger  et  toute  difficulte,  les  princes  se  reservent 
de  ratifier  ce  qui  a  ete  conclu  en  leur  nom  par  leurs  ministres  .  .  .  Tout  ce  qu’a 
conclu  le  ministre,  demeurant  sans  force  jusqu’a  la  ratification  du  prince,  il  y  a 
moins  de  danger  a  lui  donner  un  plein  pouvoir.5 

It  still  occurs  with  some  frequency  in  the  theory  and  practice  of  the  law 
of  treaties  that  the  adoption  of  the  text  of  a  treaty,  e.g.  through  signature,  is 
regarded  as  the  conclusion  of  that  treaty.  The  last  two  American  Digests  of 
International  Law ,  both  Hackworth’s  and  Whiteman’s,  are  very  specific  in 
this  respect.  Hackworth  quotes  a  State  Department  Treaty  Division 
memorandum,  as  follows: 

The  fact  that  conclusion  relates  to  the  conclusion  of  the  negotiations  and  not  to 
the  final  act  which  brings  the  treaty  into  force  may  be  confirmed  by  reference  to 
many  treaties  .  .  .  where  the  word  ‘concluded’  is  used  in  connection  with  the  date 
of  signature,  the  conclusion  of  the  negotiations  and  the  signature  regularly  being 
coincident.6 

And  Whiteman  states:  ‘Conclusion  is  used  to  refer  to  the  successful  out¬ 
come  of  negotiations  and  agreement  upon  the  terms  of  the  accord  reached, 
even  though  the  agreement  reached  is  subject  to  ratification  or  other  sub¬ 
sequent  approval’.7 

Likewise,  several  authors  maintain  that  the  term  conclusion  refers  to  the 
adoption  of  a  text.  Thus  Verzijl  defines  ‘the  conclusion  of  a  treaty  in  its 
usual  present-day  form’  as  ‘the  act  by  which  the  plenipotentiaries  of  the 
contracting  parties  place  their  signature  under  a  definitive  text,  thus  stating 
their  agreement  upon  its  contents’.8  Rosenne  observes,  under  the  heading 
‘Conclusion  of  Treaties’: 

Strictly  speaking  it  is  the  negotiation  that  is  concluded  through  a  treaty  .  .  .  The 
negotiation  leads  to  a  text  which  will  be  transformed  into  an  internationally  binding 
legal  instrument  when  each  of  the  States  .  .  .  entitled  to  become  a  party  to  it  has 
expressed  on  the  international  level  its  consent  to  be  bound  by  the  treaty.9 

And  Holloway  states: 

A  survey  of  doctrine  and  practice  reveals  that  as  a  general  rule  a  treaty  is  con¬ 
sidered  to  be  concluded  upon  signature,  and  signature  alone.  However,  it  is  not 
uncommon  to  find  the  conclusion  of  a  treaty  confused  with  its  entry  into  force,  and 


4  Cf.  Jones,  Full  Powers  and  Ratification  (1949),  e.g.  at  p.  87.  See  on  the  following  Me  Dade,  ‘The 
Effect  of  Article  4  of  the  Vienna  Convention  on  the  Law  of  Treaties  1969’,  International  and  Compara¬ 
tive  Law  Quarterly,  35(1986),  p.  499  at  pp.  509-10. 

5  Vattel,  Le  Droit  desgens,  book  II,  ch.  XII,  para.  156  (emphasis  added). 

6  Vol.  5  (1943).  P-  3°- 

7  Vol.  14  (1970),  p.  19. 

8  International  Law  in  Historical  Perspective,  vol.  6  (1973),  p.  135. 

9  ‘Treaties:  Conclusion  and  Entry  into  Force’,  in  Bernhardt  (ed.),  Encyclopedia  of  Public  Inter¬ 
national  Law,  vol.  7  (1984),  p.  465. 
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consequently  to  maintain  that  a  treaty  is  not  regarded  as  having  been  concluded 
until  it  has  been  ratified.10 

Whatever  the  significance  of  such  observations,  to  regard  as  the  ‘conclu¬ 
sion’  of  a  treaty  one  single  act,  such  as  the  adoption  of  its  text  (e.g.  through 
a  signature  for  that  purpose,  or  through  a  vote  at  a  conference:  Article  9), 
rather  than  the  whole  of  a  complex  procedure,  has  an  advantage  when  the 
time  of  conclusion  of  a  treaty  is  of  importance.  For  if,  for  example,  this 
adoption  is  a  collective  act  in  a  complex  procedure,  then  the  time  of  its  per¬ 
formance  can  be  readily  determined:  the  day  on  which  the  text  is  adopted 
by  the  negotiating  States  is  the  ‘date’  of  the  treaty.  The  word  generally  used 
to  indicate  adoption  is ‘Done’: ‘Done  at  Geneva’  .  .  ., ‘Done  at  Vienna’  .  .  ., 
etc.,  followed  by  the  date. 

However,  in  this  connection  the  practice  must  be  noticed  of  introducing 
one  more  act  into  the  process  of  multilateral  treaty-making,  especially  in  the 
practice  of  the  United  Nations,  namely  the  ‘opening  for  signature’  or  the 
‘opening  for  signature  and  ratification’.  This  act  must  be  considered  here 
because  in  a  great  many  cases  the  date  of  a  convention  is  not  the  day  of  the 
adoption  of  its  text,  but  the  date  on  which  it  was  opened  for  signature.  This 
is  usually  one  or  a  few  days  later.  There  is  no  uniformity  in  this  practice, 
even  within  the  UN.  Only  two  examples  will  be  given.  The  Vienna  Con¬ 
vention  on  the  Law  of  Treaties  was  adopted  on  22  May  1969  and  opened  for 
signature  on  23  May  1969.  The  latter  is  the  day  the*  Convention  is  ‘done’ 
(Article  85,  third  paragraph),  and  by  which  it  is  identified.  The  heading 
above  the  introductory  note  in  Multilateral  Treaties  Deposited  with  the 
Secretary-General 11  says:  ‘Vienna  Convention  on  the  Law  of  Treaties  Con¬ 
cluded  at  Vienna  on  2j  May  ig6g\  It  is  the  opening  for  signature  that  is 
designated  as  the  ‘conclusion’,  therefore,  and  not  the  adoption  of  the  text. 

It  is  also  possible  that  the  time  between  the  adoption  of  an  instrument 
and  its  opening  for  signature  is  so  long  that  the  date  given  to  it  is  in  the  year 
following  that  in  which  it  was  adopted.  This  was  the  case  with  the  Inter¬ 
national  Convention  on  the  Elimination  of  All  Forms  of  Racial  Discrimi¬ 
nation,  adopted  on  21  December  1965  by  the  General  Assembly  as  an 
Annex  to  Resolution  2106  (XX),  but  opened  for  signature  only  on  7  March 
1966  (Article  25(2),  final  sentence).  The  Convention  is  generally  identified 
as  a  ‘1966’  instrument,  not  as  being  concluded  in  1965. 

In  the  practice  of  the  Hague  Conference  on  Private  International  Law, 
conventions  are  opened  for  signature  about  one  year  after  they  are 
adopted. 12 

,  '0  Mode™  Trerldsin  Treaty  Laiv  (1967),  p.  43.  The  similar  position  of  Special  Rapporteur  Sir  Ger¬ 
ald  Fitzmaurice  in  his  First  Report  will  be  referred  to  below,  in  text  at  notes  27  and  28  Before  him 
Special  Rapporteur  Brierly,  in  his  first  report,  also  related  ‘conclude’  to  the  agreement  on  the  text  of  a 
treaty:  Yearbook  of  the  International  Law  Commission ,  1951,  vol.  2,  p.  70. 

11  Status  as  at  j  1  December  ig84  (UN,  1985),  p.  695. 

"  ‘AfjY[  the  definite  text  of  the  convention  has  been  established,  consolidation  of  the  result  achieved 
begins.  1  he  same  Plenary  Session  of  the  Conference  that  prepared  the  treaty  also  usually  sets  an 
approximate  date  upon  which  it  will  be  opened  for  signature;  this  is  usually  about  one  year  after  the 
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In  a  material  sense,  opening  for  signature  is  not  an  act  of  the  same  signifi¬ 
cance  as  adoption  and  signature.  Treaty-making  can  do  without  it.  It  does 
not  interfere  with  the  operation  of  Article  24(4)  of  the  Convention,  which 
expressly  mentions  the  time  of  the  adoption  of  the  text  of  a  treaty  as  the 
time  the  final  clauses  become  applicable.  So  it  is  remarkable  that  in  many 
cases  the  opening  for  signature  is  identified  as  the  conclusion  of  a  treaty,  or 
at  least  as  the  act  the  date  of  which  serves  as  the  date  of  the  treaty. 

However  that  may  be,  after  the  adoption  or  the  opening  for  signature  of  a 
treaty,  the  treaty-making  process  becomes  individualized.  The  acts  that  fol¬ 
low  (signature  in  the  sense  of  Article  12  or  Article  14,  parliamentary  appro¬ 
val,  if  required,  ratification,  and  also  accession,  as  the  case  may  be)  are 
performed  by  each  State,  or  rather,  by  each  State  organ  involved,  at  its  own 
time.  Consequently,  in  many  cases  the  entry  into  force  of  a  multilateral 
treaty  occurs  at  different  points  of  time  for  the  individual  States  parties  to 
it.13  But  if  ‘conclusion’  refers  to  adoption  only,  these  individual  acts  do  not 
affect  the  determination  of  the  point  in  time  at  which  a  treaty  can  be 
regarded  as  having  been  ‘concluded’. 


(b)  A  complex  procedure 

The  fact  that  many  observers  of  the  law  of  treaties  regard  the  whole — 
often  complex — procedure,  including  the  expression  of  consent  to  be 
bound,  as  the  ‘conclusion’  of  a  multilateral  treaty14  shows  that  there  is  not  a 
fixed  terminology.  This  appears  also  from  the  use  of  terms  in  general  trea¬ 
tises  on  international  law.15  Of  course,  the  question  of  the  meaning  of  the 
term  ‘conclusion’  can  be  evaded  through  the  use  of  even  less  specific  terms 


session  at  which  the  text  has  been  prepared,  which  allows  time  for  the  Report  on  the  convention  to  be 
prepared  and  distributed’:  Review  of  the  Multilateral  Treaty-Making  Process,  ST/LEG/SER.B/21 
(1985),  p.  517. 

13  ‘La  date  du  traite,  a  laquelle  ll  faut  le  citer,  est  celle  de  la  signature.  On  mdique  parfois  les  traites 
par  la  date  de  leur  entree  en  vigueur:  c’est  la  une  mauvaise  habitude  qui  est  susceptible  d’occasionner 
des  confusions.  On  ne  doit  pas  non  plus  les  indiquer  par  la  date  de  leur  ratification  ou  de  leur  enregistre- 
ment  [S]i  la  date  de  la  signature  sert  ainsi  a  designer  les  traites,  ce  n’est  nullement  parce  que  leur 
ratification  a  un  effet  retroactif,  c’est  uniquement  parce  que,  cites  par  la  date  de  leur  ratifications  ou  par 
celle  de  l’echange  ou  de  depot  de  celles-ci,  qui  peuvent  etre  souvent  differentes,  les  traites,  surtout  s’ils 
sont  collectifs,  auraient  eu  forcement  chacun  des  dates  diverses’:  Fauchille,  Traite  de  droit  international 
public  (1926),  vol.  I/3,  pp.  31 1,  319. 

14  Thus.,  e.g.,  Basdevant,  ‘La  Conclusion  et  la  redaction  des  traites  et  des  instruments  diplomati- 
ques  autre  que  les  traites’,  Recueil  des  cours,  15  (1926-V),  pp.  539  ff. ;  Harvard  Research  on  the  Law  of 
Treaties,  American  Journal  of  International  Law,  29  (1935),  Supplement,  p.  992;  Rousseau,  Pnncipes 
generaux  du  droit  international  public  (1944),  p-  i59‘.  Balladore  Pallieri,  ‘La  Formation  des  traites  dans 
la  pratique  internationale  contemporaine’,  Recueil  des  cours,  74  (1949-I),  pp.  469  ff.;  McNair,  'Ihe 
Law  of  Treaties  (1961),  ch.  I;  Reuter,  Introduction  au  droit  des  traites  (1972),  p.  64  f.,  2nd  edn. 
(1985),  p.  53;  Bastid,  Les  Traites  dans  la  vie  internationale:  conclusion  et  effets  (1985),  pp.  33-52. 

15  See,  e.g.,  Schwarzenberger,  International  Law  (3rd  edn.,  1957)1  PP-  42$  ff  -  J  Berber,  Lehtbuch 
des  Volkerrechts,  (i960),  vol.  I,  pp.  417-30;  Cavare,  Le  Droit  international  public  positif  (3rd  edn., 
1967),  vol.  2,  pp.  92  ff.;  Parry,  ‘The  Law  of  Treaties’,  in  Sprensen  (ed.),  Manual  of  International  Law 
(1968),  pp.191  ff-;  Brownlie,  Principles  of  Public  International  Law,  (3rd  edn.,  1979),  pp.  602-5. 
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such  as  the  ‘making’16  or  the  ‘formation’17  of  treaties.  The  Office  of  Legal 
Affairs  of  the  UN  Secretariat  went  very  far  in  this  respect  by  adopting  the 
term  ‘promulgated’  in  its  Report  on  the  Analytical  Review  of  the  Process  of 
Multilateral  Treaty-Making.18  Another  expression  used  extensively  in 
international  treaty  practice  but  nowhere  defined  is  to  ‘enter  into’  a  treaty. 
This  term  normally  appears  to  refer  to  expressing  consent  to  be  bound. 

Thus  in  the  determination  of  the  time  a  treaty  is  ‘concluded’  one  view  is 
that  treaties  are  ‘concluded’  through  a  collective  act  such  as  adoption  of  the 
text  in  an  international  conference,19  and  another  view  is  that  treaties  are 
‘concluded’  after  the  whole  procedure  of  treaty-making  is  completed.  Very 
often  multilateral  treaties  specify  that  adoption  shall  be  followed  by  signa¬ 
ture,  ratification  or  accession,  and  prescribe  that  the  signatories  shall 
express  their  consent  to  be  bound  ‘in  accordance  with  their  respective  con¬ 
stitutional  processes’,  as  this  requirement  is  phrased  in  Article  no  of  the 
UN  Charter.  In  this  latter  case  the  determination  of  the  time  of  the  treaty’s 
‘conclusion’  will  be  difficult  because  after  the  performance  of  the  last  collec¬ 
tive  act  with  respect  to  the  treaty  it  is  for  each  negotiating  State  to  decide 
upon  the  completion  of  the  remainder  of  the  procedure.  Thus  in  this  phase 
each  prospective  party  to  the  treaty  ‘concludes’  it  on  its  own  by  acts  that  are 
entirely  individual.  In  other  words,  ‘The  text  of  the  treaty,  when  once 
signed,  assumes  ...  a  sort  of  life  of  its  own’,  as  Sir  Eric  Beckett  put  it  in  a 
slightly  different  context.20  Can  it  be  said  that  on  this  view  the  treaty  as 
such  is  ‘concluded’  when  the  last  of  the  negotiating  States  has  completed 
the  remainder  of  the  procedure  and  has  expressed  its  consent  to  be  bound? 
Or  when  the  number  of  signatories  required  for  entry  into  force  has  done 
so?  But  that  moment  may  never  come,  as,  for  whatever  reason,  sometimes 
signatories  to  treaties  never  express  consent  to  be  bound  or  only  do  so  after 
considerable  procrastination.  This  state  of  affairs  prompted  the  drafters  of 
the  Treaty  of  Versailles  to  specify  in  Article  440  that  a  first  proces- verbal 
was  to  be  drawn  up  as  soon  as  Germany  and  three  of  the  other  signatories 
had  ratified  the  Treaty.  From  the  date  of  this  proces-verbal  the  Treaty  was 
to  come  into  force  between  these  States,  and  ‘For  the  determination  of  all 
periods  of  time  provided  for  in  the  present  Treaty  this  date  will  be  the  date 
of  the  coming  into  force  of  the  Treaty  ’(para.  7).  It  has  also  led  to  the  fram¬ 
ing  of  special  conventional  regimes,  such  as  that  of  Article  19  of  the  ILO 
Constitution,  aimed  at  curing  or  reducing  the  uncertainties  surrounding 
the  conclusion  of  multilateral  treaties  through  complex  procedures. 


16  Cf.,  e.g.,  O’Connell,  International  Law  (2nd  edn.,  1970),  vol.  I,  pp.  195  ff. 

17  Cf.,  e.g.,  Brierly,  The  Law  of  Nations  (6th  edn.  by  Waldock,  1963),  pp.  31-7  ff. 

,8  Review  of  the  Multilateral  Treaty-Making  Process,  ST/LEG/SER.B/21  (1985),  p.  37,  n.  5:  'In 
this  report,  the  term  “promulgated”  is  used  in  the  sense  of  adoption  of  the  text  and  opening  of  the 
instrument  for  signature  or  other  forms  of  acceptance’. 

19  Article  9(2)  of  the  Convention;  see  Bastid,  op.  cit.  above  (n.  14),  pp.  56  ff. ;  Reuter,  op  cit  above 
(n.  14),  pp.  59  f.,  2nd  edn.  (1985),  p.  78. 

20  Quoted  by  Tavernier,  Recherches  sur  Implication  dans  le  temps  des  actes  et  des  regies  en  droit 
international  public  (1970),  p.  205. 
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It  is  clear  that  ‘conclusion’  is  not  a  term  of  art  in  the  customary  inter¬ 
national  law  of  treaties.  1  his  view  is  affirmed  by  the  terminology  employed 
in  the  doctrine,  as  appears  from  a  consultation  .of  such  works  as  De 
Visscher,  De  la  conclusion  des  trades  internationaux  (1943),  Huber,  Le 
Droit  de  conclure  des  traites  internationaux  (1951),  or  Blix,  Treaty  Mak¬ 
ing  Pozver  (i960). 

That  ‘conclusion’  is  not  a  technical  term  in  international  customary  law 
appears  further  from  the  treaty-making  practices  of  international  organiz¬ 
ations.  One  author  has  expressed  the  matter  as  follows: 

The  terminology  used  to  indicate  that  an  agreement  has  been  concluded  is  .  .  . 
ambiguous.  Thus  agreements  are  said  to  have  been  reached,  finalized,  agreed 
upon,  accepted,  completed  or  executed.21 

It  is  worthy  of  note  in  this  context  that  not  only  in  international  law  but 
also  in  municipal  law  the  term  ‘conclusion’  lacks  a  precise  meaning.  The 
Constitution  of  Austria,  to  mention  just  one  example,  provides  in  Article 
65(i)(«)  that  the  Federal  President  ‘concludes  the  treaties’  (‘Der  Bundes- 
prasident  .  .  .  schlieszt  die  Vertrage  ab’).  Obviously  the  extent  of  this  pre¬ 
sidential  power  needed  definition.  Thus  in  the  Memorandum  submitted  by 
Austria  to  the  UN  Secretariat  it  is  pointed  out  that  ‘The  conclusion  of 
treaties  is  interpreted  as  to  include  their  ratification’.22 

That  the  determination  of  the  meaning  of  ‘conclusion’  can  also  be  of 
importance  in  matters  of  private  law  is  well  illustrated  by  cases  such  as 
Kotzias  v.  Tyser,  where  an  insurance  policy  made  the  payment  of  a  sum  of 
money  conditional  upon  a  treaty  of  peace  not  being  concluded  between 
Great  Britain  and  Germany  on  or  before  30  June  1919.  The  treaty  was 
signed  on  28  June  1919,  was  ratified,  and  entered  into  force  on  10  January 
1920.  The  decision  was  in  favour  of  the  plaintiff,  because  ‘the  general  rule 
of  international  law  is  that  as  between  civilized  Powers  who  have  been  at 
war,  peace  is  not  concluded  until  a  Treaty  of  Peace  is  finally  binding  upon 
the  belligerents,  and  that  that  stage  is  not  reached  until  ratifications  of  the 
Treaty  of  Peace  have  been  exchanged  between  them’.23  As  indicated  above, 
the  decision  might  with  some  persuasiveness  have  been  for  the  defendant.24 

It  is  surprising  that  international  law  has  not  developed  a  fixed  termino¬ 
logy  for  so  crucial  a  notion  as  the  conclusion  of  a  treaty.  One  wonders  why 


21  Schneider,  Treaty-making  Power  of  International  Organizations  (1963),  p.  43.  A  UN  Confer¬ 
ence,  convened  in  Vienna  from  18  February  to  21  March  1986  for  that  purpose,  adopted  the  text  of  the 
Convention  on  the  Law  of  Treaties  between  States  and  International  Organizations  or  between  Inter¬ 
national  Organizations  (A/CONF.  129/15,  20  March,  1986).  See  further  below,  Part  VI. 

22  Laws  and  Practices  concerning  the  Conclusion  of  Treaties,  UN  Doc.  ST/LEG/SER.B/3  (1953), 
p.  9.  See  further,  Ohlinger,  Der  Volkerrechtliche  Vertrag  im  Staatlichen  Recht  (1973),  pp.  259  f., 
297-300.  Cf.  Bittner,  Die  Lehre  von  den  Volkerrechtlichen  Vertragsurkunden  (1924),  pp.  6  n.  13,  22. 

23  Annual  Digest,  1  (1919-1922),  No.  307.  See  McNair,  op.  cit.  above  (n.  14),  pp.  195  f. 

24  See  above,  text  at  notes  6-10;  probably  the  reasoning  of  the  Court  was  to  some  extent  determined 
by  the  fact  that  the  treaty  in  question  was  a  peace  treaty,  and  goes  back  to  as  early  a  case  as  The  Eliza 
Ann,  decided  in  1813;  see  H.  Briggs,  The  Law  of  Nations  (2nd  edn.,  1952),  pp.  858-61.  Cf.  O’Connell, 
op.  cit.  above  (n.  16),  pp.  227-8. 
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this  is  so.  The  reason  seems  to  lie  mainly  in  the  history  of  treaty-making: 
signature  and  ratification  have  undergone  profound  changes,  the  latter  hav¬ 
ing  taken  the  place  of  the  former  as  the  decisive  act.25  But  there  are  still 
many  treaties  that  become  binding  upon  signature  and  do  not  require  ratifi¬ 
cation.  If  the  use  of  the  term  ‘conclusion’  in  the  Vienna  Convention  were  to 
be  understood  as  a  reference  to  the  meanings  of  this  term  in  customary 
international  law,  then  this  would  imply  the  introduction  into  the  Conven¬ 
tion  of  the  uncertainties  just  mentioned.  In  any  event,  the  Convention  uses 
the  term  in  a  variety  of  contexts  and  these  must  now  be  elucidated. 


III.  To  ‘Conclude’  a  Treaty  in  the  Law  of  the 

Convention 


As  already  observed  in  the  Introduction  above,  the  Convention  does  not 
contain  a  definition  of  ‘conclusion’,  ‘for  the  purposes  of  this  Convention’. 
This  would  seem  to  be  one  of  the  instances  of  the  ‘radical  change’  in  the 
International  Law  Commission’s  approach  to  its  work  on  the  law  of  treaties 
in  i960,26  as  a  definition  had  been  proposed  by  the  Special  Rapporteur,  Sir 
Gerald  Fitzmaurice,  who  was  succeeded  by  Sir  Humphrey  Waldock  in 
1961.  Sir  Gerald’s  definition  was  as  follows: 

1.  The  conclusion  of  a  treaty — which  is  not  the  same  thing  as  bringing  it  into 
force,  though  the  same  act  may  do  both — is  the  process  of  giving  active  assent  to 
the  text  of  the  treaty  as  the  basis  of  an  agreement,  but  not  necessarily  a  consent 
then  and  there  to  be  bound  by  it. 

2.  Conclusion  is  usually  effected  by  signature  (provided  it  is  full  signature),  but 
other  acts  may  have  a  concluding  aspect  as  provided  in  Article  28  below.27 

In  draft  Article  28,  Sir  Gerald  distinguished  sharply  between  ‘acts  con¬ 
cluding’  and  ‘acts  operative’:  the  first  give  ‘consent  to  the  text’,  the  second 
give  ‘final  agreement  to  be  bound’.  The  second  paragraph  of  Article  28  is  in 
part  as  follows: 


Thus,  signature  subject  to  ratification  or  acceptance  is  concluding  but  not  oper¬ 
ative;  signature  not  so  subject  is  both  concluding  and  operative  ...  28 

1  he  ILC  never  came  to  deal  with  these  provisions,  let  alone  to  adopt 
them.  ;  But  the  statements  by  Sir  Humphrey  Waldock  in  his  first  report  on 


25  Cf.  Jones,  op.  cit.  above  (n.  4). 

26  Yearbook  of  the  ILC,  1962,  vol.  2,  p.  29. 

27  Article  26  (ibid.,  1956,  vol.  2,  p.  112). 

Ibid.  1  he  observations  of  Sir  Gerald  Fitzmaurice  made  more  than  thirty  years  ago  in  his  Com- 
mentary  have  lost  nothing  of  their  topicality:  ‘The  term  conclusion  is  ambiguous',  and  has  always  given 
rise  to  difficulties.  When  can  a  treaty  be  said  to  be  “concluded”?  When  it  is  signed,  for  instance,  or  when 
it  comes  into  force?  If  the  former,  there  is  the  difficulty  that  the  treaty  may  never  actually  come  into 
force.  Can  a  treaty  that  never  comes  into  force  be  said  to  be  concluded?  On  the  other  hand',  there  is  no 
doubt  that  a  treaty  is  always  given  the  date  of  its  signature  (i.e.  conclusion),  never  that  of  its  entry  into 
force  unless  that  coincides  with  signature’:  ibid.,  p.  121. 

29  See  ibid.,  1959,  vol.  2,  p.  91,  para.  17. 
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the  differences  between  his  approach  and  the  method  of  work  of  his  prede¬ 
cessor  do  not  fully  make  understandable  why  there  was  no  attempt  to  insert 
a  definition  of  conclusion  in  his  draft  articles.30  In  the  ILC’s  discussion  of 
the  draft  article  on  definitions,31  the  question  of  the  meaning  of  ‘conclusion’ 
was  not  raised.  Nor  was  this  matter  discussed  in  the  later  stages  of  the  draft¬ 
ing  and  adoption  of  the  Convention,  as  far  as  can  be  ascertained.  So  the 
meaning  of  the  term  must  be  discovered  from  the  content  and  the  context 
of  each  provision  in  which  it  figures. 

However,  two  provisions  have  some  special  importance  in  this  connec¬ 
tion,  viz.  Articles  7  and  2(i)(c).  Article  7  deals  with  the  question  of  full 
powers;  paragraph  2  mentions  Heads  of  State,  Heads  of  Government  and 
Ministers  for  Foreign  Affairs  who  are  considered  as  representing  their 
States  without  having  to  produce  full  powers  for  the  purpose  of  performing 
‘all  acts  relating  to  the  conclusion  of  a  treaty’.  This  power  is  clearly  dis¬ 
tinguished  in  Article  7  from  the  power  to  adopt  the  text  of  a  treaty. 

What  are  ‘all  acts  relating  to  the  conclusion  of  a  treaty’?  The  answer  to 
that  question  can  be  found  in  Article  2(1  )(c),  which  defines  ‘full  powers’.32 
These  acts  are:  negotiating,  adopting  or  authenticating  the  text  of  a  treaty, 
or  expressing  the  consent  of  the  State  to  be  bound  by  a  treaty.  It  must  be 
asked  whether  it  can  be  inferred  from  the  repeated  use,  in  this  definition,  of 
the  word  ‘or’,  that  each  one  of  these  acts  is  ‘related  to’  the  conclusion  of  a 
treaty.33  If  that  is  the  case — and  it  probably  is — then,  as  was  observed 
above,  the  meaning  of  ‘conclude’  has  to  be  found  in  each  particular  instance 
this  term  is  employed  in  the  Convention.  This  search  for  the  proper  mean¬ 
ing  of  ‘conclude’  should  also,  as  the  case  may  be,  furnish  an  answer  to  the 
question  of  the  time  of  the  conclusion  of  a  multilateral  treaty.  It  may  finally 
be  recalled  that  the  Convention  treats  ‘conclusion’  separately  from  ‘entry 
into  force’  (Section  1  and  Section  2  of  Part  II,  respectively),  and  that  the 
makers  of  the  Convention  have  conceived  of  ‘conclusion’  in  abstracto  as  the 
complex  procedure  encompassing  the  acts  specified  in  Articles  9  to  16, 
which  are  contained  in  Section  I  of  Part  II ;  this  section  bears  the  title  ‘Con¬ 
clusion  of  Treaties’. 

Before  discussing  the  relevant  provisions  it  must  be  noted  that  the 
twenty-three  instances  of  the  use  of  ‘conclusion’  (or  ‘conclude’,  ‘concluded’, 
as  the  case  may  be)  might  as  well  have  been  twenty-two  or  twenty-four. 
(Without  suggesting  that  the  terminology  of  the  Convention  is  purely 


30  Ibid.,  1962,  vol.  2,  p.  30. 

31  Ibid.,  1962,  vol.  1,  pp.  47-54,  168-72,  214-17,  239-40,  262-6. 

32  Article  2(i)(c)  reads:  ‘  “Full  powers”  means  a  document  emanating  from  the  competent  authority 
of  a  State  designating  a  person  or  persons  to  represent  the  State  for  negotiating,  adopting  or  authenticat¬ 
ing  the  text  of  a  treaty,  for  expressing  the  consent  to  be  bound  by  a  treaty,  or  for  accomplishing  any 
other  act  with  respect  to  a  treaty.’ 

33  The  ILC  Commentary  on  the  closing  words  of  Article  2(i)(c)  (‘any  other  act  with  respect  to  a 
treaty’)  is  as  follows:  ‘Although  “full  powers”  normally  come  into  consideration  with  respect  to  conclu¬ 
sion  of  treaties  .  .  .  ,  it  is  possible  that  they  may  be  called  for  in  connection  with  other  acts  such  as  the 
termination  or  denunciation  of  a  treaty  .  .  .  ’:  Yearbook  of  the  ILC,  1966,  vol.  2,  p.  189. 
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arbitrary  in  this  respect,  it  cannot  be  said  that  it  reveals  any  terminological 
plan  either).  For  example,  if  in  the  1968-9  Conference  the  word  ‘con¬ 
cluded’  in  the  ILC  draft  of  Article  1  had  not  vanished  in  a  quite  mysterious 
way,  the  number  would  actually  have  been  twenty-four. 

This  incident  concerning  Article  1  may  be  briefly  sketched.  The  ILC 
draft  of  Article  1  read:  ‘The  present  articles  relate  to  treaties  concluded 
between  States’.  A  Swedish  amendment  proposed  to  delete  the  word  ‘con¬ 
cluded’.34  The  chairman  of  the  Swedish  delegation  explained:  ‘[H]e  did 
not  think  it  was  correct  to  state  that  the  convention  related  to  treaties  con¬ 
cluded  between  States,  when  in  fact  it  was  also  applied  to  the  conclusion 
of  such  treaties’35  — a  point  of  great  finesse  that  did  not  get  much 
response  although  one  remark  was  made  supporting  it  without  explana¬ 
tion.36  There  was  one  negative  reaction  by  a  member  of  the  Italian  dele¬ 
gation  who  said  that  it  would  be  ‘a  pity  to  delete  the  word  “concluded”, 
which  aptly  described  the  process  by  which  an  agreement  was  formed, 
was  perfected  and  entered  into  force’.37  Thereupon  draft  Article  1  was 
referred  to  the  Drafting  Committee  with  the  Swedish  amendment.  The 
Chairman  of  the  Committee  later  declared  that  the  Committee  had 
deemed  it  useful  to  retain  the  term  ‘concluded’  in  Article  1.38  The  text 
approved  by  the  Committee  of  the  Whole  and  referred  to  the  Plenary 
Meeting  was:  ‘The  present  Convention  applies  to  treaties  concluded 
between  States’.39  But  when  Article  1  was  introduced  by  the  Chairman  of 
the  Drafting  Committee  to  the  seventh  Plenary  Meeting,  the  word  ‘con¬ 
cluded’  was  missing.  No  explanation  for  this  omission  was  given.  It  was 
not  noticed  or  discussed,  and  Article  1  as  thus  submitted  was  adopted  by 
98  votes  to  none  in  this  Plenary  Meeting.40 

The  meaning  of  conclusion’  in  the  various  Convention  provisions  will 
now  be  examined  succinctly,  first  in  the  provisions  that  simply  refer  to  ‘con¬ 
clusion’,  and  next  in  the  provisions  that  refer  to  the  time  of  the  conclusion 
of  a  treaty  or  in  which  the  time  factor  plays  a  decisive  role  otherwise,  such 
as  in  Article  30. 

Article  2  (1).  Article  2  (i)(a)  defines  ‘treaty’  as  ‘an  international  agree¬ 
ment  concluded  between  States  .  .  .  ’.  Obviously,  ‘concluded’  here  refers 
to  the  earliest  phase  of  treaty-making  in  Part  II  of  the  Convention  ,  namely, 
adoption  of  the  text:  it  follows  from  Articles  2  (i)(c),  5  and  7  that  after  the 
adoption  there  exists,  legally,  a  ‘treaty’  in  the  sense  of  Article  2  (i)(a).  The 

34  A/CONF.  39/C.1/L.10;  Official  Records ,  vol.  3,  p.no. 

35  Official  Records,  vol.  1,  p.  11,  para.  2. 

36  Ibid.,  p.  18,  para.  37:  Castren,  Finland. 

37  Ibid.,  p.  13,  para.  25:  Maresca. 

38  Ibid.  p.  58,  para. 3. 

39  Ibid.,  para.  2. 

4  Ibid.,  vol.  2,  p.  3.  1  he  Official  Records  of  the  Conference  do  not  disclose  what  had  happened  in 
the  Drafting  Committee.  The  author  learnt  from  Dr  Shabtai  Rosenne  that  ‘concluded’  was  deleted  at 
the  suggestion  of  the  Soviet  delegate:  in  Russian  ‘concluded’  refers  only  to  the  bringing  to  an  end  of 
negotiations,  and  not  to  further  stages  of  the  treaty-making  process  which  were  presumably  also  covered 
by  draft  Article  1 . 
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text  is  no  longer  a  mere  draft,  a  ‘negotiating  text’,  formal  or  informal;  and 
no  further  act  relating  to  the  conclusion  of  a  treaty’  needs  to  be  performed. 

Article  j.  ‘Concluded’  in  Article  3  will  likewise  refer  to  the  adoption  of 
the  text  of  the  international  agreement  in  question.  The  rules  applicable  to 
them  independently  of  the  Convention  will  include  the  customary  rules 
concerning  the  making  of  international  agreements. 

Article  4.  In  the  1969  Conference  the  term  ‘concluded’  in  the  proposal 
which  is  now  Article  4  provoked  two  comments  by  delegates  that  are  rel¬ 
evant  in  the  present  context.  The  representative  of  what  was  then  Ceylon 
observed  that  the  draft  article 

lacked  an  essential  precision  in  that  it  referred  to  the  date  of  conclusion  of  treaties. 
It  would  be  better  to  speak  of  the  date  of  the  adoption  or  of  the  establishment  of  the 
text  of  a  treaty  as  the  point  of  reference  for  application  of  the  Convention;  his  dele¬ 
gation  considered  that  a  matter  of  substance  and  not  of  drafting.41 

One  day  later  a  similar  idea  was  expressed  by  a  member  of  the  Swiss 
delegation : 

[S]ince  the  notion  of  the  conclusion  of  a  treaty  had  not  been  defined  in  article  2 
of  the  convention,  and  was  thus  ambiguous,  it  would  be  better  to  avoid  referring  to 
it  in  [Article  4]  and  to  replace  it  by  that  of  signature  or  ratification.42 

No  action  was  taken  with  regard  to  these  suggestions.  A  proper  interpret¬ 
ation  of  what  was  thus  left  ambiguous  is  one  that  does  not  unnecessarily 
reduce  the  effectiveness  of  the  Convention.  The  earliest  phase  of  the  mak¬ 
ing  of  treaties  covered  by  the  rules  contained  in  Part  II  of  the  Convention  is 
adoption  of  the  text  of  a  treaty  (Article  9);  so  it  seems  that  in  Article  4  ‘con¬ 
cluded’  must  be  understood  as  ‘adopted’:  Article  24(4)  of  the  Convention 
prescribes  that  the  provisions  of  a  treaty  regulating  its  conclusion,  entry 
into  force  and  other  matters  arising  before  its  entry  into  force  shall  apply 
‘from  the  time  of  the  adoption  of  its  text’.  The  Convention  contains  several 
rules  on  the  matters  referred  to  in  Article  24(4).  Therefore  it  would  unduly 
restrict  the  operation  of  the  Convention  ratione  temporis  if  Article  4  were  to 
be  read  so  as  to  bring  under  its  sway — on  the  basis  of  Article  4 — only 
treaties  with  regard  to  which  States  had  expressed  their  consent  to  be 
bound  (after  the  entry  into  force  of  the  Convention  for  these  States).43 

Article  6 .  As  the  capacity  of  a  State  to  conclude  treaties  is  essentially  the 
capacity  to  become  bound  by  treaties,  ‘conclude’  must  here  mean  more  than 
just  adoption  of  the  text.  In  Article  6  the  term  therefore  encompasses  the 
whole  process  of  treaty-making,  including  the  expression  of  consent  to  be 
bound  by  a  treaty. 

Article  j  1 .  In  Article  31  (2 )(a),  defining  the  ‘context’  of  a  treaty  for  the 
purpose  of  its  interpretation  as  ‘any  agreement  relating  to  the  treaty  which 

41  Ibid.,  p.  319,  para.  27:  Pinto.  Cf.  McDade,  loc.  cit.  above  (n.  4),  p.  507. 

42  Official  Records,  vol.  2,  p.  330,  para.  10:  Bmdschedler. 

43  The  present  author  no  longer  adheres  to  the  view  expressed  on  this  point  in  American  Journal  of 
International  Law,  76  (1982),  p.  784. 
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was  made  between  all  the  parties  in  connection  with  the  conclusion  of  the 
treaty’,  the  term  would  seem  to  refer  to  the  whole  procedure,  including  the 
phase  of  the  expression  of  the  consent  to  be  bound :  relevant  agreements  can 
be  ‘made’  in  this  latest  phase  as  well.  In  principle,  States  can  agree  that  a 
treaty  provision  is  to  be  understood  in  a  certain  way  when  ratifying  the 
treaty  or  acceding  to  it. 

Article  j2 .  This  provision  mentions  the  ‘circumstances’  of  the  conclusion 
of  a  treaty  and  the  preparatory  work  as  supplementary  means  of  interpret¬ 
ation.  Does  the  reference  to  ‘the  preparatory  work’ — a  term  not  defined  in 
the  Convention — imply  that  here  by  ‘conclusion’  adoption  of  the  text  is 
meant?  The  ‘circumstances’  then  are  between  the  negotiating  States  in  the 
sense  of  Article  2  (i)(c),  when  they  have  drawn  up  the  text.  In  its  Com¬ 
mentary  on  Article  31  the  Commission  refers  to  ‘preparatory  work’  in  terms 
of  ‘the  records  of  treaty  negotiations’,44  which  indicates  that  the  preparatory 
work  is  finished  when  the  negotiations  end,  that  is,  with  the  adoption  of  the 
text.  It  cannot  be  said  that  these  are  certain  indications  that  ‘conclusion’ 
must  be  understood  here  as  ‘adoption’.  But  doubts  have  been  expressed 
about  looking  at  later,  individual  stages  of  treaty-making  and  thus  having 
recourse  to  the  ‘circumstances’  of  these  stages  as  supplementary  means  of 
interpretation.  For  example,  McNair’s  position  on  admitting  evidence 
based  on  preparatory  work  was  that  he  believed  it  would  be  prudent  to 
exclude  evidence  of  ‘unilateral  preparatory  work’.45 

Article  40 .  The  phrase  ‘negotiating  and  conclusion  of  any  agreement  for 
the  amendment  of  [a]  treaty’  in  sub-paragraph  (2)(fc)  suggests  that  adop¬ 
tion  of  the  text  is  meant.  The  significance  of  Article  40  is  that  it  secures  for 
all  parties  to  a  treaty  their  right  to  participate  in  the  drawing  up  of  amend¬ 
ing  treaties.  Whatever  action  States  may  take  with  regard  to  amending 
treaties  afterwards  is  outside  the  scope  of  the  provision. 

Article  41.  ‘Conclude’  may  mean  different  things  depending  on  the 
status  of  another  treaty.  This  is  the  case  in  Article  41 :  when  two  or  more 
States  conclude  a  treaty  to  modify  a  multilateral  treaty,  the  modification 
can  only  be  brought  about  if  the  inter  se  treaty  has  the  same  status  as  the 
treaty  that  is  to  be  modified.  In  paragraph  1  ‘conclude’  must,  if  necessary, 
even  encompass  the  entry  into  force  of  the  modifying  treaty. 

The  second  paragraph  of  this  same  article,  however,  lays  down  that  the 
parties  in  question  must  notify  the  other  parties  to  the  treaty  they  wish  to 
modify  ‘of  their  intention  to  conclude’  the  inter  se  treaty.  The  ILC  states  in 
its  Commentary  that  the  notification  should  be  ‘in  advance’:  it  is  ‘only  when 
a  negotiation  of  an  inter  se  agreement  has  reached  a  mature  stage  that  notifi¬ 
cation  need  be  given  to  the  other  parties’.46  Here  the  text  of  the  modifying 
treaty  is  not  yet  adopted.  Therefore  the  term  ‘conclude’  in  the  phrase 
‘intention  to  conclude’  means  the  adoption  of  the  text  of  the  treaty. 

44  Yearbook  of  the  ILC,  1966,  vol.  2,  p.  220. 

45  McNair,  op.  cit.  above  (n.  14),  pp.  421-3. 

46  Yearbook  of  the  ILC ,  1966,  vol.  2,  p.  235. 
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Article  46 .  Provisions  of  internal  law  regarding  competence  to  conclude 
treaties  will  cover  the  whole  process  of  treaty-making,  from  the  formulation 
of  full  powers  and  the  appointment  of  negotiators  to  the  exchange  or 
deposit  of  acts  of  ratification,  the  promulgation  and  the  implementation  of 
treaties.  Of  course,  some  of  these  acts  and  the  rules  regulating  them  will  not 
be  ‘of  fundamental  importance’.  This  does  not  detract  from  the  view  that 
‘conclude’  here  encompasses  the  whole  process  of  treaty-making. 

Article  4g  .  In  Article  49  on  fraud,  however,  ‘concluded’  seems  to  refer  to 
conclude  in  the  sense  of  ‘adopt  the  text’,  as  the  fraud  occurs  through  the 
conduct  of  ‘another  negotiating  State’.  This  is,  according  to  Article  2(1  )(e), 
a  State  which  ‘took  part  in  the  drawing  up  and  adoption  of  the  text  of  a 
treaty’. 

Article  52.  The  meaning  of  ‘conclusion’  may  depend  on  the  phase  in 
which  a  provision  of  the  Convention  is  invoked.  Article  52  says  that  ‘A 
treaty  is  void  if  its  conclusion  has  been  procured  by  the  threat  or  use  of 
force  in  violation  of  the  principles  of  international  law  embodied  in  the 
Charter  of  the  United  Nations’.  Surely  this  refers  to  any  one  of  the  stages  of 
treaty-making. 

Several  questions  concerning  the  temporal  aspects  of  the  conclusion  of  a 
treaty  are  raised  by  Article  52.  The  operation  of  three  treaties  is  involved  in 
this  provision:  the  Charter  of  the  UN,  the  Vienna  Convention  on  the  Law 
of  Treaties,  and  the  treaty  whose  conclusion  was  procured  by  the  threat  or 
use  of  force.  The  reference  to  ‘principles  of  international  law  embodied  in 
the  Charter’  implies  that  customary  rules  of  international  law  may  also  be 
involved. 

In  its  Commentary,  the  Commission  discussed  some  questions  concern¬ 
ing  the  application  of  Article  52  in  terms  of  time.  It  observed  that  the  article 
concerns  the  conditions  under  which  ‘a  treaty  may  validly  be  concluded — 
the  condition,  that  is,  for  the  creation  of  a  legal  relation  by  treaty’,  as  the 
Commission  put  it.47  However,  it  cannot  be  said  that  to  employ  the  term 
‘creation’  brings  any  precision  to  the  term  ‘conclusion’  as  used  in  the  article. 
Throughout  the  Commentary  to  it,  the  Commission  fails  to  pronounce 
upon  the  exact  moment  the  legal  effects  of  ‘conclusion’  start  to  take  place. 
In  reply  to  an  observation  by  the  United  States  that  the  rule  of  the  article 
should  not  have  retroactive  effect,  as  this  might  throw  into  question  the  val¬ 
idity  of  a  large  number  of  treaties,  notably  peace  treaties,  the  Commission 
refers  to  the  dictum  in  the  Island  of  Palmas  arbitration:48  ‘A  juridical  fact 
must  be  appreciated  in  the  light  of  the  law  contemporary  to  it’.  It  then 
states  that  ‘An  evolution  of  the  law  governing  the  conditions  for  the  carry¬ 
ing  out  of  a  legal  act  does  not  operate  to  deprive  of  validity  a  legal  act 
already  accomplished  in  conformity  with  the  law  previously  in  force’. 
Therefore  Article  52  cannot  be  properly  understood  ‘as  depriving  of 


47  Ibid.,  p.  247. 

48  Reports  of  International  Arbitral  Awards,  vol.  2,  p.  845. 
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validity  ab  initio  a  peace  treaty  or  other  treaty  procured  by  coercion  prior  to 
the  establishment  of  the  modern  law  regarding  the  threat  or  use  of  force’. 
But  statements  such  as  this  are  not  helpful  as  long  as  they  do  not  specify  at 
what  moment  the  initium  is.  This  also  holds  for  the  Commission’s  proposi¬ 
tion  that  under  Article  52  a  treaty  is  void  ab  initio.  The  term  'ab  initio ’  is 
used  only  once  in  the  Convention  itself,  in  Article  79(4),  which  prescribes 
that  the  corrected  text  of  a  treaty  shall  replace  ‘the  defective  text  ab 
initio  .  .  .  ’.  The  earlier  drafts  of  this  paragraph  and  the  Commentary  on 
the  final  one  provide  no  clue  as  to  when  the  initium  is,  however,  because 
they  indicate  various  moments  in  time.49 

Similarly,  with  regard  to  the  question  from  which  date  ‘the  modern  law 
should  be  considered  as  in  force  for  the  purposes  of  the  present  article’,  the 
Commission  thought  it  would  be  ‘illogical  and  unacceptable  to  formulate 
the  rule  as  one  applicable  only  from  the  date  of  the  conclusion  of  a  conven¬ 
tion  on  the  law  of  treaties’.  The  ILC  goes  on  to  point  out  that  the  rule  of 
what  is  now  Article  52  ‘is  applicable  at  any  rate  to  all  treaties  concluded 
since  the  entry  into  force  of  the  Charter’,  that  is,  since  24  October  1945. 
This,  however,  is  not  a  well-defined  group  of  treaties  as  long  as  the  meaning 
of  ‘concluded’  is  not  made  clear.  Moreover,  as  a  result  of  an  amendment, 
accepted  by  the  Conference,  the  Commission’s  draft  (‘  ...  in  violation  of 
the  principles  of  the  Charter  of  the  United  Nations’)  was  changed  into 
‘  ...  in  violation  of  the  principles  of  international  law  embodied  in  the 
Charter  of  the  United  Nations’.50  Thereby  the  single  clear  and  precise  time 
element  so  far  supposedly  contained  in  the  provision  (viz.,  24  October 
1945)  was  discarded.51 

Article  5$.  As  is  the  case  with  Article  41,  the  meaning  of  ‘conclude’  in 
Article  58  differs  according  to  the  status  of  another  treaty.  To  conclude  an 
inter  se  agreement  to  suspend  the  operation  of  a  treaty  means  necessarily  that 
the  agreement  thus  concluded  is  itself  operative  if  it  is  to  suspend  that  other 
treaty’s  operation  effectively.  And  again,  the  second  paragraph  requires  noti¬ 
fication  by  the  parties  in  question  of  their  ‘intention  to  conclude’.52 

Article  74.  To  lay  down  that  severance  or  absence  of  diplomatic  relations 

49  Article  24(3)  of  the  first  draft  provided  that  ‘the  corrected  .  .  .  text  shall  be  deemed  to  have  come 
into  force  on  the  date  of  the  original  text  .  .  .  ’;  idem,  draft  Article  25(5).  In  the  1962  draft  it  was  laid 
down  that  the  corrected  text  ‘shall  replace  the  original  text  as  from  the  date  the  latter  was  adopted 
(Article  26(3);  Article  27(5)).  The  term  ‘ ab  initio'  was  first  introduced  in  the  1965  draft  (Article 
26(4 )(a)),  and  maintained  in  the  1966  final  draft  (Article  74(4)(a)).  The  Commentary  to  this  provision 
says:  ‘Since  what  is  involved  is  merely  the  .  .  .  correction  of  an  already  accepted  text,  it  seems  clear 
that  .  .  .  the  corrected  .  .  .  text  should  be  deemed  to  operate  from  the  date  when  the  original  text  came 
into  force’  (emphasis  added)  (Commentary:  Yearbook  of  the  ILC,  1966,  vol.  2,  p.  273).  Is,  then,  an 
‘accepted’  text  a  text  that  has  come  into  force?  That  would  place  the  'initium'  very  late  in  the  process;  it 
might  even  never  occur.  In  the  light  of  the  term  'ab  initio',  ‘accepted’  might  rather  refer  to  ‘adopted’.  All 
this  is  highly  inconclusive,  of  course. 

50  Official  Records ,  vol.  3,  pp.  172-3;  ibid.,  vol.  2,  pp.  90-3. 

51  See  for  further  criticism  of  the  provision  Sir  Ian  Sinclair,  The  Vienna  Convention  on  the  Law  of 
Treaties  (2ndedn.,  1984),  p.  180. 

51  The  second  paragraph  of  Article  58  was  added  by  the  UN  Conference:  Official  Records,  vol.  1, 
P-  35°- 
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does  not  prevent  the  conclusion  of  treaties  must,  in  order  to  have  any  mean- 
ing,  refer  to  the  whole  process  of  treaty-making,  including  the  expression  of 
consent  to  be  bound. 


IV.  The  Time  a  Multilateral  Treaty  is  ‘Concluded’ 

Several  Articles  of  the  Convention  speak  of  the  time  of  the  conclusion  of 
a  treaty,  or  of  treaties  concluded  ‘earlier’  or  ‘later’.  These  are:  Articles  30, 
48,  53,  59  and  62.  It  must  be  seen  how  the  time  when  a  treaty  is  concluded 
can  be  determined  in  each  of  these  provisions.  First,  Articles  48,  53  and  62 
will  be  looked  at. 

Article  48.  Article  48(1)  provides  that  a  State  may  invoke  error  in  a 
treaty  as  invalidating  its  consent  to  be  bound  by  the  treaty  if  the  error 
relates  to  a  fact  or  situation  which  was  assumed  by  that  State  to  exist  at  the 
time  when  the  treaty  was  concluded  and  formed  an  essential  basis  of  its  con¬ 
sent  to  be  bound  by  the  treaty.  The  ILC,  in  its  Commentary,  does  not 
broach  the  question  at  what  point  of  time  the  error  must  have  occurred  to 
produce  the  effect  specified  in  Article  48(1).  In  the  case  of  a  complex  pro¬ 
cedure  of  treaty-making,  error  can  occur  at  various  stages:  various  organs 
involved  in  the  procedure  may  be  in  error.  But  the  structure  of  the  pro¬ 
vision  points  to  an  early  error,  made  by  representatives  in  the  stage  of  adop¬ 
tion  of  the  text,  or  of  signature  subject  to  ratification.  The  consent  to  be 
bound,  which  comes  later,  is  supposed  in  Article  48  to  have  been  expressed 
already,  and  now  appears  to  rest  on  an  erroneous  basis.  So  the  time  of  the 
conclusion  of  the  treaty  in  Article  48  is  the  moment  the  text  of  the  treaty  is 
adopted. 

Article  .  Article  53  lays  down,  inter  alia,  that  a  treaty  is  void  if,  at  the 
time  of  its  conclusion,  it  conflicts  with  a  peremptory  norm  of  general  inter¬ 
national  law.  A  great  deal  of  attention  has  been  paid  to  the  question  of  jus 
cogens  and  its  place  in  the  Convention.53  For  present  purposes  the  focus  is 
on  the  phrase  ‘at  the  time  of  its  conclusion’,  which  did  not  occur  in  the  pro¬ 
vision  as  drafted  by  the  ILC.  It  results  from  an  amendment  tabled  by  the 
US  in  the  Committee  of  the  Whole  of  the  UN  Conference.54  From  the  word¬ 
ing  of  the  amendment  and  the  explanation  of  it  by  US  delegates  in  the  Com¬ 
mittee55  it  is  clear  that  the  main  point  of  the  amendment  was  not  so  much  in 
the  phrase  that  is  considered  here  but  in  the  words  that  followed  it.  Ironi¬ 
cally  enough,  however,  on  the  suggestion  of  the  delegate  from  Chile,  the 

53  See,  on  the  background  of  Article  53  and  its  drafting  history,  Sztucki,  Ins  cogens  and  the  Vienna 
Convention  on  the  Law  of  Treaties  (1974);  Rozakis,  The  Concept  of  Jus  Cogens  in  the  Law  of  Treaties 
(1976).  See  also  Sinclair,  op.  cit.  above  (n.  51),  pp.  203-26,  with  numerous  further  references. 

54  A/CONF.  39/C. i/L. 302;  see  Official  Records,  vol.  3,  pp.  174-5.  The  amendment  was  to  replace 
the  ILC  draft  (text:  ibid,  at  p.  173)  by  the  following:  ‘A  treaty  is  void  if,  at  the  time  of  its  conclusion,  it 
conflicts  with  a  peremptory  rule  of  general  international  law  which  is  recognized  in  common  by  the 
national  and  regional  legal  systems  of  the  world  and  from  which  no  derogation  is  permitted.’ 

ss  Official  Records ,  vol.  1,  pp.  295,  330. 
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amendment  was  split  into  two  parts  and  the  Committee  voted  separately  on 
these  parts,  adopting  the  first  (‘at  the  time  of  its  conclusion’)  and  rejecting 
the  second.56  What  was  thus  adopted? 

Sinclair  observes  that  the  Commission’s  commentary  already  indicated 
that  Article  53  was  not  to  operate  retroactively,  and  that  the  first  part  of  the 
US  amendment  ‘merely  clarified  the  underlying  meaning  of  the  text’.57 
However  that  may  be,  it  must  be  asked  whether  a  treaty  conflicting  with  a 
norm  of  jus  cogens  can  be  validly  concluded  at  all,  at  whatever  time  it  is 
understood  to  have  been  so  concluded.  Can  it  be  validly  negotiated?  Can  it 
be  validly  adopted?58  It  seems  not,  as  the  invalidity  must  be  assumed  to 
invalidate  ‘ all  acts  relating  to  the  conclusion’  of  a  treaty  violatingyz/s  cogens , 
to  use  the  terms  of  Article  7.  This  will  include  the  adoption  of  the  text  of 
such  a  treaty.  As  a  result,  neither  the  signature  nor  the  expression  of  con¬ 
sent  to  be  bound  by  it  pending  the  entry  into  force  will  activate  the  obli¬ 
gation  laid  down  in  Article  18,  namely,  not  to  defeat  its  object  and  purpose. 

Article  62 .  Article  62  regulates  the  effects  of  a  fundamental  change  of  cir¬ 
cumstances  ‘which  has  occurred  with  regard  to  those  existing  at  the  time  of 
the  conclusion  of  a  treaty’.  As  this  provision  itself  refers  to  these  circum¬ 
stances  as  constituting  ‘an  essential  basis  of  the  consent  .  .  .  to  be  bound ’  by 
the  treaty,  and  further  speaks  of  ‘obligations  still  to  be  performed  under  the 
treaty’,  ‘conclusion’  clearly  means  here  that  the  State  in  question  has 
expressed  its  consent  to  be  bound.  Indeed,  if  consent  to  be  bound  by  a 
treaty  has  not  yet  been  expressed,  no  rule  on  fundamental  change  of  cir¬ 
cumstances  needs  to  be  invoked  by  a  State  as  a  ground  for  disengaging  itself 
from  it.59 


V.  Articles  59  and  30  of  the  Convention60 

(a)  Article  59 

Although  Articles  59  and  30  of  the  Convention  are  closely  related  to  one 
another,  they  differ  in  various  respects.  Article  59  provides  for  termination 

s6  Ibid.,  p.  333. 

57  Op.  cit.  above  (n.  51),  p.  219. 

58  These  views  need  not  be  in  conflict  with  Articles  69  and  71.  See  also  Sir  Gerald  Fitzmaurice’s 
reflections  on  nullity  and  voidness  in  Yearbook  of  the  ILC,  1958,  vol.  2,  p.  31. 

59  Cf.  McNair,  op.  cit.  above  (n.  14),  p.  134;  Bastid,  op.  cit.  above  (n.  14),  p.  45. 

60  Article  30  reads  as  follows:  ‘ Application  of  successive  treaties  relating  to  the  same  subject-matter. 

1.  Subject  to  Article  103  of  the  Charter  of  the  United  Nations,  the  rights  and  obligations  of  States 
parties  to  successive  treaties  relating  to  the  same  subject-matter  shall  be  determined  in  accordance  with 
the  following  paragraphs. 

2.  \\  hen  a  treaty  specifies  that  it  is  subject  to,  or  that  it  is  not  to  be  considered  as  incompatible  with, 
an  earlier  or  later  treaty,  the  provisions  of  that  other  treaty  prevail. 

3.  When  all  the  parties  to  the  earlier  treaty  are  parties  also  to  the  later  treaty  but  the  earlier  treaty  is 
not  terminated  or  suspended  in  operation  under  Article  59,  the  earlier  treaty  applies  only  to  the  extent 
that  its  provisions  are  compatible  with  those  of  the  later  treaty. 

4.  When  the  parties  to  the  later  treaty  do  not  include  all  the  parties  to  the  earlier  one: 
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or  suspension  of  the  operation  of  a  treaty  as  a  whole,  while  Article  30  is  con¬ 
cerned  with  treaties  that  remain  in  force.  So  in  cases  of  termination  or  sus¬ 
pension  Article  59  is  lex  specialis .6l  It  operates  in  part  on  the  intention  of 
the  parties,  which  appears  from  the  later  treaty,  or  is  established  otherwise. 
In  the  case  of  sub-paragraph  1(6)  of  Article  59  the  intention  is  not 
expressed  in  the  later  treaty,  but  one  might  say  that  it  is  implied  in  the 
drawing  up  of  a  treaty  that  cannot  be  applied  simultaneously  with  the  other 
one.  While  Article  59  concerns  the  replacement  of  a  treaty  in  its  entirety, 
Article  30  mentions  ‘provisions’  of  treaties  as  well. 

An  important  characteristic  of  Article  59  is  that  it  requires  that  all  the 
parties  to  a  treaty  agree  to  terminate  it  or  to  suspend  its  operations  and  all 
become  parties  to  the  new  treaty  that  supersedes  the  old  one.  The  provision 
is  silent  about  possible  participation  of  other  States  in  the  new  instrument; 
but  the  text  does  not  exclude  this.  In  any  case,  the  requirement  that  all  par¬ 
ties  are  involved  probably  results  in  a  limited  application  of  Article  59:  the 
Article  will  function  optimally  with  regard  to  treaties  among  States  that 
form  relatively  small,  coherent  groups.  For  example,  treaties  concluded 
within  an  organization  such  as  the  European  Communities  require  unani¬ 
mity  and  enter  into  force  for  all  members  at  the  same  time.62  So  if  the  ques¬ 
tion  should  arise  as  to  the  abrogation  of  one  such  treaty  by  another  in  the 
sense  of  Article  59,  the  exact  place  in  time  of  each  treaty  can  be  determined, 
and  these  treaties  will  be  ‘earlier’  and  ‘later’  for  all  member  States  equally. 

The  application  of  Article  59  is  dependent  on  the  intention  of  the  parties. 
This  entails  that  the  provision  is  essentially  of  a  residual  nature:  the  inten¬ 
tion  of  the  parties  will  always  prevail.  In  a  case  where  the  intention  is 

(a)  as  between  States  parties  to  both  treaties  the  same  rule  applies  as  in  paragraph  3; 

(b)  as  between  a  State  party  to  both  treaties  and  a  State  party  to  only  one  of  the  treaties,  the  treaty  to 
which  both  States  are  parties  governs  their  mutual  rights  and  obligations. 

5.  Paragraph  4  is  without  prejudice  to  Article  41,  or  to  any  question  of  the  termination  or  suspension 
of  the  operation  of  a  treaty  under  Article  60  or  to  any  question  of  responsibility  which  may  arise  for  a 
State  from  the  conclusion  or  application  of  a  treaty  the  provisions  of  which  are  incompatible  with  its 
obligations  toward  another  State  under  another  treaty.’ 

Article  59  reads  as  follows:  ‘ Termination  or  suspension  of  the  operation  of  a  treaty  implied  by  conclu¬ 
sion  of  a  later  treaty. 

1 .  A  treaty  shall  be  considered  as  terminated  if  all  the  parties  to  it  conclude  a  later  treaty  relating  to 
the  same  subject-matter  and: 

(a)  it  appears  from  the  later  treaty  or  is  otherwise  established  that  the  parties  intended  that  the  matter 
should  be  governed  by  that  treaty;  or 

( b )  the  provisions  of  the  later  treaty  are  so  far  incompatible  with  those  of  the  earlier  one  that  the  two 
treaties  are  not  capable  of  being  applied  at  the  same  time. 

2.  The  earlier  treaty  shall  be  considered  as  only  suspended  in  operation  if  it  appears  from  the  later 
treaty  or  is  otherwise  established  that  such  was  the  intention  of  the  parties. 

61  The  ILC  Commentary  is  very  clear  with  respect  to  this:  Article  30  ‘comes  into  play  only  after  it 
has  been  determined  under  [Article  yg ]  that  the  parties  did  not  intend  to  abrogate,  or  wholly  to  suspend 
the  operation  of,  the  earlier  treaty’ :  Yearbook  of  the  ILC,  1966,  vol.  2,  p.  253  (emphasis  in  original). 

62  Article  33(2)  of  the  Single  European  Act  of  17  and  28  February  1986  reads:  ‘This  Act  will  enter 
into  force  on  the  first  day  of  the  month  following  that  in  which  the  instrument  of  ratification  is  deposited 
of  the  last  Signatory  State  to  fulfil  that  formality’:  text  in  International  Legal  Materials,  25  (1986), 
pp.  506  ff.  See  also  Article  247(2)  of  the  EEC  Treaty,  25  March  1957.  The  type  of  treaties  meant  here 
is,  for  example,  the  subsidiary  conventions  concluded  among  EC  members. 
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implied  (sub-paragraph  i(b))  it  must  of  course  somehow  be  determined 
that  termination  or  suspension  of  the  operation  of  the  treaty  in  question  was 
intended  by  all  the  parties  to  the  treaty  to  be  abrogated.  If  that  determi¬ 
nation  cannot  be  made,  Article  30  is  applicable,  not  Article  59. 

What  is  the  meaning  of  ‘conclude’  in  Article  59?  The  provision  speaks  of 
‘parties’,  which  indicates  that  the  treaty  to  be  terminated  or  suspended  is  a 
treaty  in  force  (Article  2(1  )(g)).  Consequently,  it  seems  that  the  later  treaty 
can  only  effectively  terminate  it  or  suspend  its  operation  if  it  is  itself  in 
force.63  In  theory,  if  only  the  text  of  a  treaty  has  been  adopted,  this  text  can 
be  replaced  through  the  adoption  of  another  text  by  all  the  negotiating 
States.  But  this  is  not  the  situation  envisaged  by  Article  59  according  to  its 
terms.  So  ‘conclude’  in  Article  59  refers  to  the  whole  process  of  treaty¬ 
making,  including  the  entry  into  force  of  the  later  treaty. 


(b)  Article  jo 

1 .  The  Conference  of  ig68  and  ig6g 

Article  30  is  special  among  the  provisions  discussed  here,  because  in  the 
Conference  some  significant  statements  were  made  with  respect  to  the 
problem  of  the  time  of  the  conclusion  of  (successive)  multilateral  treaties 
relating  to  the  same  subject-matter.  There  are  first  of  all  the  questions  put 
by  Sir  Ian  Sinclair  in  the  thirty-first  meeting  of  the  Committee  of  the 
Whole.  Sir  Ian  observed  in  part: 

...  [I]t  might  sometimes  be  difficult  to  determine  which  was  the  earlier  and 
which  the  later  treaty.  Supposing  that  Convention  A  was  signed  in  1964  and  came 
into  force  in  1966,  whereas  Convention  B  was  signed  and  entered  into  force  in 
1965,  which  of  them  would  be  earlier?  If  Convention  B  were  regarded  as  the  earlier 
on  the  grounds  that  the  date  of  entry  into  force  was  decisive,  would  the  answer  be 
different  if  Convention  A  had  entered  into  force  provisionally  in  1964?  To  take  a 
different  example,  supposing  a  multilateral  convention  was  opened  for  signature  in 
i960,  State  A  ratified  it  in  1961,  and  the  convention  entered  into  force  in  1962. 
Then  State  A  and  State  B  concluded  a  bilateral  treaty  on  the  same  subject  in  1963 
which  entered  into  force  in  1964,  after  which  State  B  acceded  to  the  multilateral 
convention  in  1965.  Which  of  the  treaties  was  the  earlier  and  which  was  the  later? 
In  State  A’s  view,  the  multilateral  convention  was  the  earlier  but  in  State  B’s  view 
it  was  the  later.64 

In  the  eighty-fifth  meeting  he  said  that  there  was  an  element  of  ambiguity 
in  the  word  ‘successive’.  He  reverted  to  the  example  of  a  Convention  A, 
signed  in  1964,  and  another,  B,  signed  in  1965.  If  Convention  B  entered 

63  T  he  position  taken  here  does  not  mean  a  dogmatic  return  to  some  ‘ acte  contraire'  theory  with 
regard  to  the  revision,  modification  or  termination  of  treaties  (cf.  Leca,  Les  Techniques  de  revision  des 
conventions  intemationales  (1961),  pp.  151  ff. ;  Rousseau,  op.  cit.  above  (n.  14),  pp.  361  f.);  it  is 
inspired  by  considerations  of  effectivity. 

64  Official  Records,  vol.  1,  p.  165. 
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into  force  in  1966  and  Convention  A  not  until  1968,  the  question  arose 
which  should  be  regarded  as  the  prior  treaty.  He  then  stated: 

His  delegation’s  opinion  was  that  the  decisive  date  should  be  that  of  the  adoption 
of  the  treaty;  it  based  that  view  on  paragraph  1  of  article  56  [numbered  59  in  the 
text  as  adopted],  which  referred  to  the  conclusion  of  a  later  treaty.65 

The  delegation  of  the  UK  stated  that  it  would  welcome  the  Expert  Consul¬ 
tant  s  views  on  this  matter.  The  Expert  Consultant  gave  his  views  in  the 
ninety-first  meeting,  recorded  as  follows: 

First,  he  thought  that  the  United  Kingdom  representative  had  been  correct  in 
assuming  that,  for  purposes  of  determining  which  of  two  treaties  was  the  later  one, 
the  relevant  date  should  be  that  of  the  adoption  of  the  treaty  and  not  that  of  its 
entry  into  force.  His  own  understanding  of  the  intentions  of  the  International  Law 
Commission  confirmed  that  assumption.  The  notion  behind  it  was  that,  when  the 
second  treaty  was  adopted,  there  was  a  new  legislative  intention;  that  intention,  as 
expressed  in  the  later  instrument,  should  therefore  be  taken  as  intended  to  prevail 
over  the  intention  expressed  in  the  earlier  instrument.  That  being  so,  it  was  inevi¬ 
table  that  the  date  of  the  adoption  should  be  the  relevant  one. 

Another  question,  however,  arose:  that  of  the  date  at  which  the  rules  contained 
in  article  26  [now  30]  would  have  effect  for  each  individual  party.  In  that  connex¬ 
ion,  the  date  of  entry  into  force  of  a  treaty  for  a  particular  party  was  relevant  for 
purposes  of  determining  the  moment  at  which  that  party  would  be  bound  by  the 
obligations  arising  under  article  26.  The  provisions  of  that  article  referred  to  ‘States 
parties’;  they  therefore  applied  only  when  States  had  become  parties  to  the  two 
treaties.66 

Before  the  vote  on  draft  Article  26  (now  Article  30)  was  taken  in  the  thir¬ 
teenth  Plenary  Meeting,  the  Ceylonese  delegation  declared  that  the  crucial 
date  for  the  determination  of  which  was  the  earlier  and  which  the  later 
instrument  ‘should  be  the  date  when  the  text  of  the  new  treaty  had  been 
finally  and  formally  established’.  The  delegation  concurred  with  the  expla¬ 
nation  of  the  Expert  Consultant,  and  suggested  that  a  sentence  be  added  to 
the  article  under  consideration  ‘to  the  effect  that  the  date  of  the  adoption  of 
the  text  was  relevant  in  determining  which  was  the  later  treaty’.  No  formal 
proposal  was  made,  however,  and  the  article  was  thereupon  adopted  with¬ 
out  further  discussion  of  this  matter.6-7 

There  is  a  dichotomy  in  the  Expert  Consultant’s  position:  adoption  of  a 
treaty  on  the  one  hand,  and  its  ‘effect  for  each  individual  party’  on  the  other 
hand.  This  dichotomy  corresponds  with  two  types  of  ‘conflicts  of  treaties’ 
that  can  be  distinguished.  The  first  type  of  conflict  is  traditionally  that  of  a 
treaty  between  A  and  B  and  a  later,  incompatible  treaty  between  A  and  C. 
The  conflict  concerns  concrete  rights  and  duties.  It  is  treated  as  involving 
such  questions  as  the  validity  of  the  second  treaty,  A’s  capacity  to  conclude 


65  Ibid.,  vol.  2,  p.  222. 

66  Ibid.,  p.  253,  paras.  39  and  40. 

67  Ibid.,  paras.  56,  57. 
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it,  and  C’s  good  faith  in  doing  so,  which  depends  inter  alia  on  C’s  knowl¬ 
edge  of  treaty  AB.  The  second  type  of  conflict  is  that  between  abstract 
norms,  as  in  legislation.  It  involves  ‘law-making  conventions’,  as  Jenks 
called  them.68  Here  concepts  of  hierarchy  come  into  play,  of  lex  generalis 
that  yields  to  special  rules,  and  of  lex  posterior ,  the  later  rule,  which  sets 
aside  the  earlier  one.69  The  discussion  in  Oppenheim  is  characteristic:  with 
regard  to  the  first  conflict  mention  is  made  of  ‘the  duty  not  to  conclude 
treaties  inconsistent  with  the  obligations  of  former  treaties.  The  conclusion 
of  such  treaties  is  an  illegal  act  which  cannot  produce  legal  results  beneficial 
to  the  law-breaker.’  But  this  principle  does  not  apply  ‘to  subsequent  multi¬ 
lateral  treaties  .  .  .  partaking  of  a  degree  of  generality  which  imparts  to 
them  the  character  of  legislative  enactments  properly  affecting  all  members 
of  the  international  community  .  .  .’.7° 

This  notion,  it  would  seem,  corresponds  with  the  first  part  of  the  state¬ 
ment  by  the  Expert  Consultant,  where  he  speaks  of  ‘a  new  legislative  inten¬ 
tion’.  In  this  paragraph  (39),  adoption  is  rightly  identified  as  the  common 
act  performed  by  all  or  by  a  required  majority  of  the  adopting  States  at  a 
specific  time.  There  is  no  doubt  that  the  word  ‘legislative’  is  used  deliber¬ 
ately,  although  the  act  of  the  adoption  of  the  text  of  a  treaty  is  not  a  legisla¬ 
tive  act,  even  if  the  treaty  is  a  multilateral  one  containing  general  rules  of 
behaviour.  It  expresses  the  intention  of  the  negotiating  States  that  the 
treaty  will  in  due  time  become  a  binding  instrument.  This  type  of  conflict 
concerns  conflicts  between  abstract  norms,  not  between  concrete  rights  and 
obligations.  Accordingly,  the  distinction  between  abstract  norms  and  con¬ 
crete  rights  and  obligations  is  important  in  an  examination  of  Article  30. 
‘Abstract  norms’  refers  here  to  treaty  rules  as  such,  irrespective  of  the  legal 
position  of  signatories  or  States  bound  by  the  rules.  ‘Concrete  rights  and 
obligations’  refers  to  the  specific  position  of  a  particular  State  with  respect 
to  one  or  more  treaties.71 

Article  30  speaks  of  ‘States  parties  to  successive  treaties’,  so  the  Expert 
Consultant  could  not  confine  himself  to  pointing  to  the  adoption  of  treaties: 
a  treaty  that  is  only  adopted  has  as  yet  no  ‘parties’  in  the  sense  of  Article 

68  Loc.  cit.  above  (n.  2). 

69  See  on  the  whole  question,  e.g.,  McNair,  op.  cit.  above  (n.  14),  pp.  218  ff;  Rousseau,  op.  cit. 
above  (n.  14),  pp.  765-814;  Schwarzenberger,  op.  cit.  above  (n.  15),  pp.  472-87;  Harvard  Research, 
loc.  cit.  above  (n.  14),  pp.  1009-29;  Haraszti,  Some  Fundamental  Problems  of  the  Law  of  Treaties 
( 1 973) »  ch-  5i  recently,  Karl,  ‘Conflict  between  Treaties’,  in  Bernhardt  (ed.),  Encyclopedia  of  Public 
International  Law ,  vol.  7  (1984),  pp.  467-73,  with  bibliography.  On  Article  30,  see  Sinclair,  op.  cit. 
above  (n.  51),  pp.  93—8. 

70  Oppenheim  (ed.  Lauterpacht),  International  Law,  vol.  1  (8th  edn.,  1955),  pp.  894,  895.  Cf. 
Leca,  op.  cit.  above  (n.  63),  pp.  215  ff.,  and  Zuleeg,  ‘Vertragskonkurrenz  im  Volkerrecht,  Teil  I’, 
German  Yearbook  of  International  Law,  20(1977),  p.  246  at  pp.  262  f.  See  also  Nascimento  e  Silva,  ‘Le 
Facteur  temps  et  les  traites’,  Recueil  des  cours,  154  (1977-1),  p.  216  at  pp.  252-64. 

71  On  the  conflict  of  legal  rules  see  Karl,  Vertrag  und  Spdtere  Praxis  im  Volkerrecht,  (1983), 
PP-  58  ff- 

Special  Rapporteur  Fitzmaurice  dealt  with  the  conflict  of  treaties  very  much  in  terms  of  conflict  of 
treaty  obligations.  Cf.  para.  73  of  his  third  report  ( Yearbook  of  the  ILC,  1958,  vol.  2,  p.  39).  See  below, 
text  at  n.  123. 
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2(I)(Sr)  (a  party  is  a  State  bound  by  a  treaty  and  for  which  the  treaty  is  in 
force).  Therefore  another  question’  arose,  that  of  concrete  rights  and  obli¬ 
gations:  the  date  at  which  the  rules  of  Article  30  will  have  effect  for  each 
individual  party.  The  time  relevant  for  the  determination  of  a  treaty  as 
being  earlier  or  later  for  the  purpose  of  determining  the  moment  at  which  a 
State  would  be  bound  by  the  obligations  arising  under  Article  30  would  be 
‘the  date  of  entry  into  force  of  a  treaty  for  a  particular  party’,  in  the  words  of 
the  Expert  Consultant. 

With  due  respect,  this  view  cannot  be  considered  an  adequate  answer  to 
Sir  Ian’s  questions,  as  in  a  great  many  cases  that  date  will  be  a  different  one 
for  a  number  of  parties  to  the  treaty.  And  that  was  precisely  the  reason  why 
these  questions  were  presented  to  the  Conference.  The  criterion  advanced 
cannot  serve  in  all  cases  for  the  prupose  of  fixing  a  time  for  a  treaty  as  such 
vis-a-vis  another  treaty  as  such,  in  an  objective  sense,  as  earlier  or  later.  It 
cannot  fix  the  time  at  which  individual  parties  to  two  or  more  treaties  have 
incurred  incompatible  treaty  obligations.  In  his  book  on  the  Convention, 
Sir  Ian  Sinclair  formulates  the  crux  of  the  subject-matter  of  Article  30  as 
follows: 

[I]t  seems  clear  that,  in  determining  which  treaty  is  the  ‘earlier’  and  which  the 
‘later’,  the  relevant  date  is  that  of  the  adoption  of  the  text  and  not  that  of  its  entry 
into  force  .  .  .  But,  of  course,  the  rules  laid  down  in  Article  30  have  effect  for  each 
individual  party  to  a  treaty  only  as  from  the  date  of  entry  into  force  of  the  treaty  for 
that  party.72 

And  indeed,  the  second  part  of  Sir  Humphrey  Waldock’s  statement  sug¬ 
gests  that  what  is  important  is  not  so  much  the  state  of  affairs  with  respect 
to  two  or  more  treaties  in  the  abstract,  but  the  concrete  treaty  situation  of 
particular  States  at  a  particular  moment  of  time.  In  other  words,  concrete 
treaty  rights  and  obligations  are  decisive  for  the  operation  of  the  rules  of 
Article  30.  It  remains  to  be  seen  to  what  extent  the  terms  of  Article  30 
reflect  this  submission. 

2 .  The  terms  of  Article  jo 

The  title  of  Article  30  speaks  of  the  ‘application’  of  treaties,  a  term  that 
suggests  instruments  that  are  and  remain  in  force.  But  the  term  ‘successive’ 
does  not,  as  was  seen  above,  disclose  any  indication  of  the  times  at  which 
particular  treaties  come  into  force  for  particular  States.  Likewise,  para¬ 
graph  1  mentions  concrete  rights  and  duties  of  States  parties,  thereby  indi¬ 
cating  treaties  in  force,  but  here  again,  the  term  ‘successive’  does  not 
indicate  the  time  at  which  these  become  operative. 

Paragraph  2  does  not  give  rise  to  any  problems  in  this  connection.  Nor 
does  paragraph  3,  which  refers  to  treaties  in  force.  The  scope  of  this  para¬ 
graph  is  limited,  as  it  operates  in  cases  in  which  there  is  unanimity  twice, 
i.e.  with  regard  to  both  instruments.  The  provision  is  silent  about  possible 


72  Sinclair,  op.  cit.  above  (n.  51),  p.  98. 


THE  TIME  OF  THE ‘CONCLUSION’ 


96 

participation  of  other  States  in  the  new  instrument;  as  was  also  the  case 
with  Article  59,  the  text  of  the  third  paragraph  of  Article  30  does  not 
exclude  this.  It  gives  precedence  unreservedly  to  the  ‘later’  instrument.  As 
both  instruments  are  in  force,73  the  dates  of  their  entry  into  force  can  serve 
as  the  dates  on  the  basis  of  which  they  can  be  located  in  time  as  earlier  and 
later.74 

Paragraph  4  applies  in  cases  where  there  is  no  identity  of  parties  to  the 
treaties.  Sub-paragraph  (a)  concerns  a  situation  that  corresponds  with  the 
one  envisaged  in  paragraph  3,  so  it  contains  the  same  lex  posterior  rule.  The 
corresponding  situation  is  also  one  of  unanimity,  albeit  on  a  smaller  scale 
than  in  paragraph  3;  but  inter  se  the  States  are  all  bound  by  two  treaties, 
which  are  in  force.  As  to  their  dates,  what  was  said  about  the  dates  with 
regard  to  paragraph  3  applies  here  too. 

Where  unanimity  does  not  occur  twice,  which  in  practice  is  probably 
most  often  the  case,  sub-paragraph  ( b )  will  apply.75  Paradoxically,  this  sub- 
paragraph,  which  can  be  regarded  as  crucial  in  terms  of  the  subject-matter 
of  Article  30,  does  not  deal  with  ‘application  of  successive  treaties’  at  all. 
This  provision  concerns  only  one  treaty,  namely  the  treaty  to  which  both 
States  are  parties,  only  one  of  these  States  being  party  to  two  ‘successive’ 
treaties.  Sub-paragraph  ( b )  is  framed  as  involving  only  two  States  (a 
bilateral  treaty) ;  but  there  is  no  reason  why  the  same  rule  should  not  cover 
a  treaty  between  a  greater  number  of  States  as  well  (a  multilateral  treaty). 
However  that  may  be,  as  long  as  only  one  treaty  governs  the  mutual  rights 
and  obligations  of  States  in  a  case  to  which  sub-paragraph  ( b )  is  applicable, 
the  question  what  is  the  time  of  the  conclusion  of  treaties  does  not  arise. 

It  is  possible  that  the  observance  by  the  State  of  the  one  treaty  to  which 
the  other  State  is  also  bound  necessarily  leads  to  the  non-observance  of 
another  treaty  to  which  the  former  State  is  bound  together  with  one  or 
more  (other)  States.  That  circumstance  is  mentioned,  albeit  in  a  somewhat 
oblique  way,  in  paragraph  5,  in  particular  where  it  specifies  that  paragraph 
4  is  without  prejudice  to  ‘any  question  of  responsibility  which  may  arise  for 
a  State  from  the  conclusion  or  application  of  a  treaty  the  provisions  of 

73  ‘The  present  [paragraph]  applies  only  when  both  treaties  are  in  force  and  in  operation  .  .  ILC 
Commentary  on  Article  30(3),  Yearbook  of  the  ILC,  1966,  vol.  2,  p.  216. 

74  Zuleeg’s  observation  that  the  lex  posterior  rule  offers  no  solution  if  both  instruments  are  concluded 
at  the  same  time  (loc.  cit.  above  (n.  70),  pp.  262-3)  is  of  course  correct.  The  present  author  is  aware  of 
only  one  case  in  which  two  potentially  applicable  instruments  were  considered,  one  concluded  two  days 
after  the  other:  the  General  Claims  Convention  of  8  September  1923  and  the  Special  Claims  Conven¬ 
tion  of  10  September  1923.  See  the  Gorham  claim  before  the  US-Mexican  Claims  Commission,  1930 
(Repotls  of  International  Arbitral  Awards,  vol.  4,  p.  640  at  p.  643);  cf.  Schwarzenberger,  op.  cit.  above 
(n.  15),  pp.  479-80. 

75  In  the  text  of  this  paragraph  as  drafted  by  the  ILC,  there  were  two  sub-paragraphs,  (6)  and  (c), 
dealing  separately  with  an  earlier  and  a  later  treaty  (text  in  Official  Records ,  vol.  3,  p.  147).  A  Swedish- 
Romanian  amendment  (ibid.,  p.  148)  sought  to  shorten  the  paragraph  by  combining  ( b )  and  (c)  in  one 
sub-paragraph  ( b ).  No  change  of  substance  was  intended  according  to  the  Swedish  delegate:  ibid., 
vol.  1,  p.  164;  the  only  aim  was  to  make  the  text  of  the  provision  as  concise  as  possible  (Romanian  dele¬ 
gate,  ibid.,  p.  165).  The  amendment  was  approved  in  the  Committee  of  the  Whole  (ibid.,  vol.  2, 
p.  253),  and  next  by  the  Plenary  Meeting  without  further  discussion  of  this  point  (ibid.,  p.  57). 
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which  are  incompatible  with  its  obligations  toward  another  State  under 
another  treaty’.  It  has  been  pointed  out  that  in  sub-paragraph  4  ( b )  only  one 
treaty  is  legally  operative,  the  treaty  to  which  both  States  involved  are  par¬ 
ties  (a  number  of  States,  in  the  case  of  a  multilateral  treaty).  The  other 
treaty  is  mentioned,  of  course,  because  this  other  treaty  is  the  reason  why 
the  regulation  in  question  is  placed  in  Article  30.  It  is  submitted,  however, 
that  there  is  in  Article  30  no  relevant  legal  connection  between  the  abstract 
legal  rules  contained  in  ‘successive’  treaties  on  the  one  hand,  and  the  con¬ 
crete  rights  and  obligations  of  States  on  the  other  hand.  As  a  result,  Article 
30  fails  to  establish  a  common  regime  for  the  States  involved.  Conse¬ 
quently,  there  is  an  inadequacy  and  inconsistency  in  Article  30  with  regard 
to  the  time  of  treaties  and  the  time  of  rights  and  obligations:  the  occurrence 
of  treaties  (legal  rules)  in  time  does  not  necessarily  correspond  at  all  with 
the  actual  acquisition  of  rights  and  the  incidence  of  obligations  under 
treaties  in  force  by  particular  States  parties  to  them.  It  is  one  thing  to  adopt 
the  text  of  a  multilateral  treaty,  and  to  adopt  the  text  of  another  treaty  at  a 
later  moment  of  time;  it  is  another  thing  to  identify  at  a  given  moment  the 
concrete  rights  and  obligations  of  two  or  more  States  under  two  or  more 
treaties  in  force. 

It  is  not  intended  to  suggest  that  there  is  no  point  in  comparing,  in  the 
abstract,  two  or  more  treaties  in  order  to  examine  their  mutual  compatibi¬ 
lity.  One  has  only  to  consult  the  advisory  opinion  of  the  Permanent  Court 
on  the  projected  Austro-German  Customs  Union 76  to  see  the  relevance  of  a 
comparison  in  the  abstract.  On  the  other  hand  the  judgment  of  this  Court 
in  the  Oscar  Chinn  case  and  the  dissenting  opinions  by  Judges  van  Eysinga 
and  Schiicking77  give  a  clear  example  of  a  very  concrete  question  of  compa¬ 
tibility.  The  question  of  the  compatibility  of  the  North  Atlantic  Treaty 
with  the  UN  Charter  is  a  well-known  example  of  compatibility  in  the 
abstract  in  the  post-Second  World  War  era.78  In  principle,  abstract  treaty 
rules  are  intended  to  become  in  due  time  sources  of  concrete  rights  and 
obligations  of  States.  There  is  of  course  no  separation  between  rules  and 
rights;  there  is  only  the  difference  in  time  in  many  cases,  especially  where 
multilateral  treaties  require  complex  procedures  for  their  completion  and 
entry  into  force.  As  a  result  of  this  requirement  there  is  no  such  thing  as  the 
‘time’  of  a  multilateral  treaty  except  the  time  of  the  adoption  of  the  text. 
There  are  many  moments  in  time  that  are  important  for  a  treaty:  signature, 
ratification,  entry  into  force  for  the  States  that  together  constitute  the 
number  of  parties  necessary  for  its  entry  into  force,  etc. 

As  already  indicated,  Article  30  bases  its  operation  on  a  general  reference 

76  PCIjf,  Series  A/B,  No.  41  (1931).  The  Court  had  to  consider  three  instruments,  two  of  which  were 
in  force:  the  Treaty  of  St  Germain,  1919,  Article  88,  and  the  Protocol  concerning  the  Financial  and 
Economic  Reconstruction  of  Austria  of  4  October  1922.  The  third  instrument  was  merely  drawn  up  in 
March  1931 ;  it  never  entered  into  force.  See  further  below,  text  at  nn.  102— 104. 

77  Series  A/B,  No.  63  (1934). 

78  Cf.,  for  example,  Beckett,  The  North  Atlantic  Treaty,  the  Brussels  Treaty  and  the  Charter  of  the 
United  Nations  (1950). 
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to  ‘successive  treaties’,  but  it  can  only  be  operative  on  the  basis  of  treaty 
rights  and  obligations  of  States.  These,  however,  only  rarely  have  a  com¬ 
mon  date.  When  a  treaty  prescribes  that  it  shall  enter  into  force  after  a  cer¬ 
tain  number  of  States  have  deposited  their  acts  of  ratification  or  accession, 
then  there  is  a  common  date  only  for  the — often  small — group  of  States  that 
have  done  so.  There  is  no  common  date  for  the  States  that  adhere  later.  So 
in  most  cases  there  are  different  dates  for  most  individual  parties  to  a  multi¬ 
lateral  treaty.  Article  30  rests  on  an  assumption  that  will  often  appear  not  to 
be  correct,  as  it  fails  to  take  account  of  the  complication  in  time  of  multi¬ 
lateral  treaty-making  through  complex  procedures. 

3.  An  illustration:  Article  ig(2)  of  the  UN  Covenant  on  Civil  and  Political 
Rights,  and  the  ‘prior  consent’  for  direct  broadcasting  by  satellite  laid 
down  in  the  igjg  Radio  Regulations 

It  is  appropriate  to  try  to  illustrate  the  above  with  the  help  of  at  least  one 
example  from  recent  practice.  Some  time  ago  the  question  arose  of  a  poss¬ 
ible  conflict  between  the  UN  Covenant  on  Civil  and  Political  Rights, 
adopted  by  the  General  Assembly  in  1966, 79  and  the  International  Radio 
Regulations,  adopted  by  the  1971  World  Administrative  Radio  Conference, 
organized  by  the  ITU  in  that  year.80  On  the  one  hand,  Article  19  (2)  of  the 
former  instrument  grants,  in  sweeping  language,  to  everyone  inter  alia  the 
freedom  to  impart  information  of  all  kinds,  regardless  of  frontiers,  through 
any  media  of  his  choice.81  On  the  other  hand,  Article  428  A  of  the  latter 
prescribes  that  television  broadcasting  through  a  direct  broadcasting  satel¬ 
lite  licensed  by  a  State,  which  can  also  be  received  in  the  territory  of  neigh¬ 
bouring  States,  shall  be  subject  to  previous  agreements  of  the  licensing 
State  with  these  neighbouring  States.82  This  requirement  is  interpreted  by 

79  Adopted  16  December  1966;  in  force  since  26  March  1976.  Text  in,  inter  aha,  United  Nations 
Treaty  Series,  vol.  999,  pp.  171  ff. 

So  Text  in,  e.g.,  Plowman  (ed.),  International  Law  Governing  Communications  and  Information 
(1982),  p.  256.  According  to  Article  42(1)  of  the  International  Telecommunications  Convention,  ‘The 
provisions  of  the  Convention  are  completed  by  the  Administrative  Regulations  which  update  the  use  of 
telecommunication  and  shall  be  binding  on  all  Members’.  The  Regulations  presently  operative  were 
generally  revised  by  the  1979  Geneva  WARC  and  entered  into  force  on  1  January  1982.  See  Noll,  ‘The 
International  Telecommunication  Union’,  in  Bernhardt  (ed.),  Encyclopedia  of  Public  International 
Law,  vol.  5  (1983),  pp.  177-83  at  p.  178. 

81  Article  19(2)  reads  as  follows:  ‘Everyone  shall  have  the  right  to  freedom  of  expression;  this  right 
shall  include  freedom  to  seek,  receive  an*d  impart  information  and  ideas  of  all  kinds,  regardless  of  fron¬ 
tiers,  either  orally,  in  writing  or  in  print,  in  the  form  of  art,  or  through  any  other  media  of  his  choice’. 

82  See  Christol,  The  Modern  International  Laiv  of  Outer  Space  (1982),  pp.  605-719,  especially 
pp.  661-3;  Matte  (ed.),  Space  Activities  and  Emerging  International  Law  (1984),  pp.  423-69  at 
pp.  460-9.  Article  428  A  has  been  renumbered  and  is  now  Article  6222(3)  of  the  1979  Radio  Regula¬ 
tions.  It  runs  as  follows:  ‘In  devising  the  characteristics  of  a  space  station  in  the  broadcasting  satellite 
service  all  technical  means  available  shall  be  used  to  reduce  to  the  maximum  extent  practicable,  the 
radiation  over  the  territory  of  other  countries  unless  an  agreement  has  been  previously  reached  with 
such  countries.  As  some  spillover  is  almost  always  unavoidable,  it  is  said  that  agreements  will  have  to 
be  reached  by  almost  all  States  planning  to  engage  in  direct  broadcasting  by  satellites,  or  to  authorize 
public  or  private  organizations  to  do  so.  See  on  this  further,  e.g.,  Dauses,  'Direct  Television  Broadcast¬ 
ing  by  Satellites  and  the  Freedom  of  Information’,  Journal  of  Space  Law,  3(1975),  p.  59;  Rudolf  and 
Abmeier,  ‘Satelhtendirektfunk  und  Informationsfreiheit’,  Archiv  des  Volkerrechts,  21(1983),  pp.  1-36; 
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many  as  implying  ‘prior  consent’.83  Obviously,  the  comprehensive  right 
granted  by  Article  19  of  the  1966  Covenant  to  broadcasting  entities  would 
be  reduced  to  a  fiction  if  its  enjoyment  were  dependent  on  the  prior  consent 
of  one  or  more  States: 

In  effect,  in  order  to  appreciate  in  its  essence  the  necessity  for  prior  agreement, 
one  must  envisage  the  hypothesis  in  which  the  interested  States  cannot  reach  agree¬ 
ment.  In  such  case,  it  must  be  admitted  that  the  State  which  is  normally  competent 
has  lost  its  right  to  act  alone  as  a  result  of  the  unconditional  and  arbitrary  oppo¬ 
sition  of  another  State.  This  amounts  to  admitting  a  ‘right  of  assent’,  a  ‘right  of 
veto’,  which  at  the  discretion  of  one  State  paralyses  the  exercise  of  the  .  .  .  jurisdic¬ 
tion  of  another.  .  . 

as  the  Arbitral  Tribunal  in  the  Lac  Lanoux  case  stated.84 

It  seems  quite  natural  to  consult  Articles  30  and  59  of  the  Convention  in 
order  to  find  an  answer  to  the  question  of  the  relation  between  the  instru¬ 
ments,  and  which  of  the  two  provisions  must  prevail.85 

As  to  the  applicability  of  Article  59,  it  does  not  appear  from  the  Radio 
Regulations,  nor  can  it  otherwise  be  established,  that  all  the  parties  to  the 
1966  Covenant  intended  to  terminate  the  operation  of  the  Covenant,  or  at 
least  that  of  Article  19(2).  Consequently  the  question  is  not  governed  by 
Article  59.  As  to  the  applicability  of  Article  30,  this  provision  also  contains 
conditions  that  must  be  satisfied  if  it  is  to  be  operative.  First,  the  question 
of  the  relation  of  two  or  more  particular  (successive)  treaties  must  not  be 
regulated  by  Article  103  of  the  Charter  of  the  UN ;  secondly,  the  treaties  in 
question  must  relate  to  ‘the  same  subject-matter’. 

It  must  be  seen  whether  the  hierarchical  order  created  by  Article  103  of 
the  Charter  applies  to  the  1966  Covenant  as  well  as  to  the  Charter  itself, 
because  the  Covenant  embodies  the  rules  on  the  ‘universal  respect  for,  and 
observance  of,  human  rights  and  fundamental  freedoms  for  all’,  which  the 
organization  and  its  members  must  promote  and  endeavour  to  achieve.86  It 

Magiera,  ‘Direct  Broadcasting  by  Satellite  and  a  New  International  Information  Order’,  German  Year¬ 
book  of  Inter-national  Laze,  24(1981),  pp.  288-305  at  pp.  300  ff. ;  Fawcett,  Outer  Space  (1984), 
PP-  65-77- 

83  The  General  Assembly  of  the  UN  adopted  a  resolution  on  direct  broadcasting  by  satellite  (Res.  37/ 
92  of  10  December  1982),  presumably  sanctioning  the  prior  consent  principle  without  referring  to  it  in 
so  many  words.  This  resolution  was  adopted  with  107  votes  in  favour,  13  against  and  thirteen  absten¬ 
tions.  So  there  appears  to  be  no  unanimity  (A/37/51,  pp.  98-9  (1983)). 

84  Lac  Lanoux  arbitration,  France  v.  Spain,  award  of  16  November  1957,  Reports  of  International 
Arbitral  Awards,  vol.  12,  pp.  281  ff.;  English  text  in  24  ILR  101  at  128.  The  Tribunal  continued: 
‘That  is  why  international  practice  prefers  to  resort  to  less  extreme  solutions  by  confining  itself  to  oblig¬ 
ing  the  States  to  seek,  by  preliminary  negotiations,  terms  for  an  agreement,  without  subordinating  the 
existence  of  their  competence  to  the  conclusion  of  such  an  agreement’  (ibid.). 

8s  The  following  is  of  course  not  at  all  intended  to  be  a  treatment  of  the  international  regulation  of 
broadcasting  or  of  the  international  protection  of  human  rights  and  fundamental  freedoms.  One  of  the 
reasons  for  choosing  this  example  is  that  it  can  be  reduced  to  relative  simplicity.  If  a  cause  celebre  were 
chosen,  such  as  for  instance  the  complex  relations  among  successive  international  instruments  on  the 
Danube,  ranging  from  1856  to  1977  (cf.  Bastid,  op.  cit.  above  (n.  14),  p.  166),  the  essay  would  serve 
the  example  instead  of  the  other  way  around. 

86  See  Articles  1(3),  55  and  56  of  the  UN  Charter.  The  Preamble  of  the  Covenant  refers  twice  to  the 
principles  contained  therein. 
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may  be  argued,  then,  that  obligations  imposed  by  the  Covenant  upon  the 
States  parties  to  it  are  to  be  regarded  as  obligations  under  the  UN  Charter 
in  the  sense  of  Article  103.  The  question  whether  Article  19(2)  of  the  Cov¬ 
enant  or  the  principle  of  prior  consent  embodied  in  the  Radio  Regulations 
would  prevail  would  then  be  settled  in  favour  of  the  former.  (But  then  there 
would  be  no  need  to  look  at  the  remainder  of  Article  30.  The  question  of 
rank  will  be  returned  to  below,  in  sub-section  5.8?) 

The  requirement  that  the  instruments  must  relate  to  the  same  subject- 
matter  seems  to  raise  extremely  difficult  problems  in  theory,  but  may  turn 
out  not  to  be  so  very  difficult  in  practice.  If  an  attempted  simultaneous 
application  of  two  rules  to  one  set  of  facts  or  actions  leads  to  incompatible 
results  it  can  safely  be  assumed  that  the  test  of  sameness  is  satisfied.  There 
is  little  doubt  that  the  effect  of  Article  428  A  would  be  the  abrogation  of 
Article  19  (2)  as  regards  satellite  broadcasting.  In  the  1969  Vienna  Confer¬ 
ence  the  meaning  of  the  words  ‘relating  to  the  same  subject-matter’  was  dis¬ 
cussed  by  the  representatives  of  the  UK  and  the  Expert  Consultant.  The 
former  stated  that  these  words  ‘should  be  construed  strictly’.88  The  latter 
agreed  with  him,  saying 

that  those  words  should  not  be  held  to  cover  cases  where  a  general  treaty  impinged 
indirectly  on  the  content  of  a  particular  provision  of  an  earlier  treaty;  in  such  cases 
the  question  involved  such  principles  as  generalia  specialibus  non  derogant ,8g 

Could  it  be  said  that  as  regards  broadcasting  by  a  satellite  the  Radio  Regula¬ 
tions  take  precedence  over  the  Covenant  as  lex  specialis,  so  that  the  time 
factor  is  immaterial?  The  argument  would  then  be  that  Article  19(2)  is  a 
general  provision  that  was  not  intended  to  deal  with  satellite  broadcasting, 
whereas  the  prior  consent  rule  has  been  elaborated  especially  for  the  regula¬ 
tion  of  that  type  of  broadcasting.  It  is  submitted  that  the  broad  language  of 
Article  19(2)  stands  in  the  way  of  such  reasoning:  ‘impart  information  and 
ideas  of  all  kinds,  regardless  of  frontiers,  .  .  .  through  any  .  .  .  media  of 
[one’s]  choice’.  It  was  deliberately  framed  in  sweeping  terms  so  as  to  rule 
out  such  reasoning.  The  provision  specificies  in  its  third  paragraph  the 
restrictions  to  which  the  enjoyment  of  the  rights  may  be  subjected;  the 
prior  consent  of  the  governments  of  third  States  to  the  inevitable  spill-over 
of  direct  broadcasting  by  satellites  is  not  one  of  them.90  It  is  not  proper  to 
apply  a  principle  such  as  generalia  specialibus  non  derogant  if  the  generalia 
in  one  instrument  are  so  phrased  as  to  rule  out  any  specialia  in  another 
instrument. 

If  the  preliminary  requirements  of  the  first  paragraph  of  Article  30  do 


87  Below,  p.  106. 

88  Official  Records,  vol.  2,  p.  222  (Sinclair). 

Ibid.,  p.  253. 

90  Paragraph  3  mentions  respect  for  the  rights  or  reputations  of  others,  and  the  protection  of  national 
security  or  of  public  order  (ordre  public),  or  of  public  health  or  morals. 
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not,  ex  hypothesis  preclude  the  applicability  of  the  remaining  paragraphs, 
the  problem  at  hand  may  serve  as  an  illustration  of  their  effects  (excepting, 
of  course,  paragraph  2).  As  the  ITU  has  157  members,91  the  Radio  Regula¬ 
tions  are  binding  for  almost  all  States.  Therefore  it  is  most  likely  that  all  the 
parties  to  the  UN  Covenant — numbering  83  on  31  December  198492 — are 
bound  by  these  Regulations.  On  the  basis  of  that  assumption  paragraph  3 
might  apply,  but  it  must  then  be  seen  which  of  the  two  treaties  is  the  earlier 
one,  and  which  the  later. 

The  ITU  Radio  Regulations  entered  into  force  on  1  January  1982;  for 
States  that  have  or  will  become  parties  to  the  Covenant  after  that  date,  the 
Covenant  is  or  will  be  the  later  treaty.  But  then  again,  the  Radio  Regula¬ 
tions  are  subject  to  regular  revisions,  and  they  are  adopted  and  become 
binding  again  on  member  States  in  the  revised  form.  The  regular  conclu¬ 
sion  of  revised  Regulations  means  that  in  the  end  the  Regulations  will 
always  become  the  later  treaty  vis-a-vis  every  other  treaty  that  is  not  like¬ 
wise  regularly  revised,  such  as  the  Covenant  on  Civil  and  Political  Rights. 
This  is  a  particularity  of  the  Radio  Regulations.  Regular  revision  is  also 
provided  for  in  other  treaties,  especially  in  treaties  on  technical  matters,  but 
normally  it  is  the  revising  or  amending  agreement  that  is  ‘concluded’  (cf. 
Article  40(4)  and  (5)  of  the  Vienna  Convention);  the  original  instrument 
itself  is  not  concluded  again  in  revised  or  amended  form  and  thus  the  date 
of  the  original  instrument  remains  the  same  after  the  revision  or  amend¬ 
ment.  The  example  shows  that  it  is  immaterial  at  what  date  a  treaty  was 
adopted  except  for  giving  it  a  date;  or  at  what  date  it  entered  into  force, 
except  for  the  States  that  had  expressed  their  consent  to  be  bound  before 
that  date.  In  many  cases  the  relevant  dates  are  those  at  which  a  treaty  came 
into  force  for  a  particular  State.  Paragraphs  2  and  3  of  Article  24  of  the 
Vienna  Convention  show  that  entry  into  force  does  not  necessarily  occur  at 
the  same  time  for  all  the  parties.  For  eleven  of  the  States  parties  to  the  Cov¬ 
enant  this  is  the  later  treaty,  as  they  became  parties  to  it  after  1  January  1982. 

Paradoxically,  as  a  result  of  the  lex  posterior  rule  laid  down  in  paragraph 
3  of  Article  30,  a  treaty  to  which  a  State  was  quick  to  become  a  party  will  be 
set  aside  by  an  incompatible  treaty  to  which  it  became  a  party  at  a  later 
date,  perhaps  reluctantly.  For  States  that  were  slow  in  adhering  to  a  treaty 
the  effect  of  paragraph  3  will  be  that  this  treaty  will  supersede  an  incompat¬ 
ible  treaty  they  were  quick  to  enter  into  at  an  earlier  date.  The  dates  of 
adoption  (or  opening  for  signature)  or  of  entry  into  force  of  a  treaty  are  of 
limited  relevance  in  this  connection,  and  the  relevance  of  Article  30  is 
limited  accordingly. 

Thus  if  State  A  became  a  party  to  the  Covenant  in  1978,  and  the  Radio 
Regulations  became  operative  for  it  in  1982,  the  latter  prevail,  whereas 
for  neighbouring  State  B,  which  acceded  to  the  Covenant  in  1984,  these 


91  See  Noll,  loc.  cit.  above  (n.  80),  at  p.  179. 

92  Multilateral  Treaties  deposited  with  the  Secretary-General  (above,  n.  10),  p.  124. 


102 


THE  TIME  OF  THE ‘CONCLUSION’ 


Regulations  are  superseded  by  the  Covenant.  It  is  important  to  point  out 
here  that  ‘A’  and  ‘B’  may  also  stand  for  groups  of  two  or  more  States.  What 
if  State  B  should  grant  a  broadcasting  licence  without  having  made  a  pre¬ 
vious  agreement  with  neighbouring  State  A?  A  might  protest,  and  point  to 
B’s  obligations  under  the  Radio  Regulations;  but  B  will  probably  reject  the 
protest,  relying  on  the  lex  posterior  rule  of  paragraph  3. 93  State  A  may  seek 
a  settlement  of  the  dispute  through  the  machinery  for  the  settlement  of  dis¬ 
putes  set  up  by  the  ITU.94 

What  if,  in  its  turn,  State  A  refuses  to  grant  a  broadcasting  licence  to  a 
broadcasting  entity,  invoking  the  fact  that  the  previous  agreements  with 
neighbouring  States  (such  as  State  B),  which  are  required  by  the  Regula¬ 
tions,  have  not  been  made  so  far?  If  Article  41  of  the  Covenant  applies, 
State  B  may  bring  a  complaint  before  the  Human  Rights  Committee 
against  State  A  for  an  infringement  of  its  obligations  under  Article  19(2)  of 
the  Covenant.  If  the  Optional  Protocol  to  the  Covenant  is  operative  for 
State  A,  the  broadcasting  organization  itself  might  bring  such  a  complaint 
before  the  Committee.  State  A  will  in  both  cases  invoke  paragraph  3,  and 
plead  that  the  Radio  Regulations  are  the  later  treaty  as  far  as  it  is  concerned, 
and  that  this  consequently  prevails  over  the  Covenant. 

The  above  clearly  confirms  the  view  that  Article  30(3)  is  based  on  a 
wrong  presumption,  namely,  that  ‘earlier’  would  always  refer  to  one  and  the 
same  treaty  for  all  States  involved  in  a  particular  case,  and  that,  likewise, 
this  would  be  the  same  for  ‘later’:  that  only  one  treaty  would  be  the  ‘later’ 
one  for  the  States  involved.  But  this  is  not  at  all  necessarily  the  case:  a 
treaty  can  be  the  ‘earlier’  one  for  one  State  (or  for  two  or  more  States)  and 
the  ‘later’  one  for  another  State  (or  for  two  or  more  other  States).  And  the 
same  may  hold  for  a  ‘later’  treaty:  it  can  be  the  ‘later’  one  for  one  State, 
while  for  another  State  it  can  be  the  ‘earlier’  one.  In  cases  where  this  is  so, 
the  provsion  is  incapable  of  regulating  the  conflict  of  obligations  that 
occurs.  This  is  what  was  meant  above  where  it  was  observed  that  Article  30 
does  not  establish  a  common  regime  for  the  States  involved. 

Paragraph  4  of  Article  30  was  assumed  not  to  be  applicable  to  the  case 
discussed  here  because  of  the  near  universal  membership  of  the  ITU:  all 
the  parties  to  the  Covenant  are  presumably  bound  by  the  1979  Regulations. 
But  suppose,  for  the  sake  of  argument,  that  some  members  of  ITU  have 
not  complied  with  Article  42(3)  of  the  International  Telecommunication 
Convention,95  and  are  not  so  bound.  Sub-paragraph  4 (<2)  does  not  need 
comment  as  the  rule  contained  in  it  is  the  same  as  that  in  paragraph  3 ;  it 
only  operates  on  a  smaller  scale.  The  legal  effect  of  sub-paragraph  4 (b)  is 


93  The  assumption  is  that  in  this  example  both  States  are  parties  to  the  Vienna  Convention  on  the 
Law  of  Treaties. 

94  Article  28  of  the  International  Telecommunication  Convention  provides  for  arbitration  of  disputes 
among  ITU  members;  the  settlement  of  disputes  is  further  elaborated  in  Annex  3  to  this  Convention. 

95  ‘Members  shall  inform  the  Secretary-General  of  their  approval  of  any  revision  of  these  Regulations 
by  competent  administrative  conferences  .  .  .  ’. 
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different:  it  naturally  depends  on  which  of  the  two  instruments  that  are 
involved  actually  applies.  Only  one — common — instrument  is  operative,  so 
the  time  factor  has  no  significance. 

If,  for  example,  State  A  is  bound  by  the  Covenant  but  not  by  the  Regula¬ 
tions,  while  State  B  is  bound  by  the  Covenant  as  well  as  by  the  Regulations, 
the  Covenant  applies  as  between  States  A  and  B,  and  not  the  Regulations. 
(By  the  same  token,  if  State  A  is  bound  both  by  the  Regulations  and  the 
Covenant,  while  State  B  is  bound  by  the  Regulations  but  not  by  the  Coven¬ 
ant,  then  the  Regulations  apply  as  between  the  two  States,  or  groups  of 
States,  as  observed  above.)  The  dates  on  which  the  prevailing  instrument 
was  adhered  to  are  immaterial  under  sub-paragraph  4 (6),  as  only  one  treaty 
applies  and  not  ‘successive’  treaties.  So  also  an  ‘earlier’  treaty  can  control  if 
it  is  the  common  regime. 

4.  Paragraph  5  of  Article  jo;  State  responsibility 

In  the  case  referred  to  above  only  one  treaty  is  applicable,  but  this  must 
not  obscure  the  fact  that  another  treaty  is  involved,  and  (other)  States  par¬ 
ties  to  that  treaty.  If  the  example  just  mentioned  may  be  used  once  more, 
for  B  the  Covenant  applies  in  its  relation  to  A  in  pursuance  to  paragraph 
4 (b),  but  compliance  by  B  with  the  Covenant  leads  to  a  violation  by  B  of  the 
other  treaty,  in  casu  the  Regulations.  As  a  result,  paragraph  5  of  Article  30 
comes  into  play.  It  is  worthy  of  note  that  this  paragraph  does  not  refer — 
whether  deliberately  or  not— to  an  ‘earlier’  or  ‘later’  treaty  any  more,  but 
that  it  mentions  simply  ‘a  treaty’  and  ‘another  treaty’.  Moreover,  it  speaks  in 
a  concrete  manner  of  ‘obligations’  under  a  treaty.  It  is  submitted  that  the 
absence  of  a  reference  to  the  time  of  a  treaty  with  respect  to  another  treaty  is 
in  accordance  with  the  realities  of  multilateral  treaty-making  through  com¬ 
plex  procedures.  Paragraph  5  does  not  offer  any  solution  to  the  conflict  of 
obligations  a  State  may  incur;  it  confines  itself  to  an  implied  reference  to 
the  international  legal  rules  on  State  responsibility.  Schwarzenberger 
surely  would  not  find  fault  with  this:  ‘If  a  legal  system  leaves  a  party  to  con¬ 
flicting  transactions  to  extricate  itself  as  well  as  it  can  from  its  embarrassing 
situation  and  does  not  perform  this  task  for  it,  this  is  not  necessarily  a 
deficiency  of  the  legal  system  in  question’.96  But  it  remains  to  be  seen 
whether  this  is  true. 

At  what  moment  in  time  does  the  conflict  between  treaty  obligations  arise 
so  as  to  activate  the  rules  concerning  the  international  responsibility  of  the 
State  that  has  incurred  incompatible  obligations?  Paragraph  5  speaks  not 
only  of  the  ‘application’  of  incompatible  treaty  provisions,  but  also  of  ‘the 
conclusion  ...  of  a  treaty’  containing  provisions  which  are  incompatible 
with  those  of  another  treaty.  The  answer  to  this  question  can  be  sought  in 
the  law  of  treaties,  e.g.  in  Article  60  of  the  Vienna  Convention  on  material 


96  Schwarzenberger,  op.  cit.  above  (n.  15),  p.  482. 
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breach  of  a  treaty.97  After  all,  the  act  constituting  the  breach  can  consist  of 
the  ‘conclusion  or  application’  of  another  treaty,98  as  it  is  formulated  in 
Article  30(5).  The  answer  will  finally  have  to  be  sought  in  the  rules  of  State 
responsibility,  which  are  ‘concerned  with  determining  on  what  grounds  and 
under  what  circumstances  a  State  may  be  held  to  have  committed  an  inter¬ 
nationally  wrongful  act’,  as  it  is  said  in  Special  Rapporteur  Riphagen’s  pre¬ 
liminary  report  for  the  ILC.99  So  it  must  be  determined  what  is  the  ‘act’ 
that  entails  international  responsibility.  But  if  the  act  in  question  is  the 
‘conclusion’  of  a  treaty,  the  matter  will  most  likely  be  referred  back  to 
the  law  of  treaties:  as  Special  Rapporteur  Riphagen  observed  elsewhere, 
the  distinction  between  the  law  of  treaties  and  the  law  of  State  responsi¬ 
bility  is  not  ‘watertight’.100  It  has  appeared,  however,  that  no  unequivocal 
answer  can  be  given  in  the  law  of  treaties  to  the  question  when  responsi¬ 
bility  is  incurred  as  a  result  of  the  ‘conclusion’  of  a  treaty.  When  consent  to 
be  bound  by  this  treaty  is  expressed?  At  its  entry  into  force?  When  it  is 
applied  for  the  first  time? 

As  regards  the  referral  to  the  law  of  State  responsibility  of  questions  aris¬ 
ing  from  the  conclusion  of  incompatible  treaties,  it  must  be  recalled  that  in 
the  ILC  the  Special  Rapporteur  has  submitted  as  draft  Article  16  of  Part  II 
of  the  draft  articles  on  State  responsibility  a  provision  which  reads  in  part  as 
follows: 

The  provisions  of  the  present  articles  shall  not  prejudge  any  question  that  may 
arise  in  regard  to:  (a)  the  invalidity,  termination  and  suspension  of  the  operation  of 
treaties  ...  101 

As  the  effect  of  Article  30  might  be  the  suspension  of  the  operation  of  one  of 
the  conflicting  treaties  (if  not  its  invalidity  or  termination),  this  saving 
clause  may  be  unfortunate  from  the  point  of  view  of  Article  30.  Combined 
with  the  referral  in  Article  30(5)  it  might  create  a  gap  in  the  codified  law, 
the  undesirable  effect  of  which  needs  no  demonstration.  In  draft  Article  5 
of  the  same  set  of  draft  articles  it  is  provided  that  the  State  committing  the 


97  See  ICJ  Reports,  1971,  p.  47,  para.  94  (advisory  opinion  on  Namibia):  Article  60  'may  in  many 
respects  be  considered  as  a  codification  of  existing  customary  law  .  .  .  But  see  Simma,  below,  n.  102 
and  text  thereby. 

98  See  Rosenne,  Breach  of  Treaty  (1985),  pp.  85-95:  ‘Conclusion  of  a  Treaty  in  Violation  of  an 
Earlier  Treaty’. 

99  Yearbook  of  the  ILC,  1980,  vol.  2,  pt.  1 ,  p.  109.  On  State  responsibility  see  Brownlie,  System  of  the 
Law  of  Nations,  State  Responsibility,  Part  I  (1983) ;  ch.  XII  deals  with  temporal  aspects.  It  is  submitted 
that  the  rules  laid  down  in  Articles  24,  25  and  26  of  Part  I  of  the  ILC  draft  on  State  responsibility  are 
not  especially  helpful  for  determining  the  time  of  the  wrongful  act  in  a  case  where  the  act  is  the  ‘conclu¬ 
sion’  of  a  treaty. 

100  ‘State  Responsibility:  New  Theories  of  Obligation  in  Interstate  Relations’,  in  Macdonald  and 
Johnston  (eds.),  The  Structure  and  Pmcess  of  International  Law  (1983),  pp.  591  ff.  See,  on  Article  60, 
pp.  600  ff. 

,01  Yearbook  of  the  ILC,  1985,  vol.  2  pp.  3  ff.  at  p.  15,  with  Commentary.  See  Pisillo  Mazzeschi, 
‘Termination  and  Suspension  of  Treaties  for  Breach  in  the  ILC  Works  on  State  Responsibility’,  in  Spi- 
nedi  and  Simma  (eds.),  United  Nations  Codification  of  State  Responsibility  (1987),  pp.  57-95  at  pp.  78 
ff.,  92  ff. 
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wrongful  act  shall  ‘discontinue  the  act’,  a  prescription  which  is  relevant 
within  the  context  of  Article  30.  This  matter  certainly  merits  a  full  con¬ 
sideration  by  the  ILC.  Professor  Simma  observed,  with  respect  to  Article 
60  of  the  Vienna  Convention,  that  it  constitutes 

one  of  the  provisions  with  regard  to  which  ...  the  limited  scope  of  [the  Conven¬ 
tion]  will  be  felt  both  clearly  and  painfully.  While  Article  60  and  its  related  pro¬ 
visions  carefully  and  equitably  regulate  the  application  of  the  reactions  to  breach 
having  their  sedes  matenae  in  the  law  of  treaties,  any  examination  of  the  breach 
situation  limited  to  an  analysis  of  the  rules  of  the  Vienna  Convention  will,  due  to 
the  exclusion  of  similar  reactions  having  their  sedes  matenae  in  the  law  of  inter¬ 
national  responsibility,  provide  the  observer  with  an  incomplete  picture.102 

The  situation  under  Article  30  is  different  from  that  under  Article  60  as 
there  is  an  implied  reference  to  the  law  of  responsibility  in  paragraph  5.  But 
Simma’s  observation  holds  true  for  Article  30  otherwise  as  far  as  it  concerns 
the  breach  of  a  treaty  through  the  application  of  another  treaty.  As  the 
thrust  of  Article  30,  no  less  than  that  of  Article  60,  is  ‘really  to  preserve  the 
breached  treaty  if  possible’,103  here  too  there  clearly  arises  the  question  of  ‘a 
form  of  new  legal  relationships’  resulting  from  internationally  wrongful  acts 
of  a  State,104  in  casii  created  by  the  non-fulfilment  of  a  treaty  obligation 
because  another,  incompatible,  obligation  has  been  given  precedence  by  a 
State. 

In  the  law  of  treaties,  it  must  first  of  all  be  seen  whether  one  of  two  or 
more  conflicting  treaties  contains  a  provision  specifying  their  relationship: 
a  provision  of  the  kind  referred  to  in  paragraph  2  of  Article  30,  or  such  as 
Articles  232  to  234  of  the  EEC  treaty  or  Article  31 1  of  the  UN  Convention 
on  the  Law  of  the  Sea,  among  others.105  If  such  a  clause  is  applicable,  the 
relationship  between  the  treaties  can  be  determined  on  the  basis  of  some 
hierarchical  order.  In  paragraphs  1  and  2  of  Article  30,  the  effect  of  such  a 
hierarchical  order  is  specified;  as  a  result,  no  question  of  responsibility  will 
arise.  The  remaining  paragraphs  of  Article  30  concern  situations  where  no 
such  order  obtains  in  so  far  as  no  clauses  as  mentioned  here  are  operative. 

It  is  helpful  to  make  another  distinction  in  this  connection,  not  between 
abstract  rules  and  concrete  rights  and  obligations,  but  between  abstract 
conflicts  between  treaties  and  concrete  conflicts  between  treaty  rights  and 
obligations.  To  mention  again  the  two  earlier  examples:  on  the  one  hand 
the  advisory  opinion  of  the  Permanent  Court  on  the  question  of  the  compa¬ 
tibility  of  the  contemplated  Austro- Germ  an  Customs  Union  with  Article  88 

102  ‘Reflections  on  Article  60  of  the  Vienna  Convention  on  the  Law  of  Treaties  and  its  Background  in 
General  International  Law’,  Osterreichische  Zeitschrift  fur  Offentliches  Recht,  20(1970),  p.  5  at  p.  83; 
see  also  Rosenne,  op.  cit.  above  (n.  98),  p.  7. 

103  Rosenne,  ibid.,  p.  75,  writing  about  Article  60.  Thus  also  Riphagen,  loc.  cit.  above  (n.  100), 
p.  601:  ‘Article  60  taken  as  a  whole  typically  tries  to  save  the  treaty  regime  from  in  fact  completely 
breaking  down  as  a  result  of  a  breach’. 

104  Cf.  the  preliminary  report  by  ILC  Special  Rapporteur  Riphagen,  Yearbook  of  the  ILC,  1980, 
vol.  2,  pt.  1,  p.  1 12  (inter  alia  para.  28). 

105  See,  e.g.,  Blix  and  Emerson,  The  Treaty  Maker’s  Handbook  (1973),  section  15. 
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of  the  Treaty  of  St  Germain  and  Protocol  I  of  4  October  1922106  concerned 
what  was  then  still  a  potential  conflict.  Can  the  contested  instrument,  the 
Protocol  of  Vienna  of  March  1931,  be  said  to  have  been  ‘concluded’?  The 
Protocol  was  an  agreement  to  establish  the  Union,  rather  than  itself  a  defi¬ 
nite,  operative  arrangement,  but  it  can  still  be  regarded  as  a  treaty.  It  was 
‘concluded’  by  an  exchange  of  notes  on  19  March  1931,  in  which  the  Aus¬ 
trian  and  German  Ministers  of  Foreign  Affairs  declared  that  they  had 
agreed  upon  the  Protocol  (‘ zugestimmt ’).l°7  The  Protocol  was  treated  both 
by  the  majority  and  by  the  dissenting  Judges  in  the  Court  as  a  treaty.  But  as 
yet  no  question  of  responsibility  could  possibly  arise  as  a  result  of  the  ‘con¬ 
clusion’.  At  the  other  end  of  the  scale  a  situation  like  that  in  the  Oscar 
Chinn  case  may  be  mentioned,  in  which  the  ‘other’  treaty  was  in  fact 
applied,  so  that  the  conflict  was  quite  real.108 

The  word  ‘concluded’  in  Article  30  paragraph  5  can  be  understood  to 
refer  to  the  other  treaty  in  all  possible  phases  of  treaty-making,  from  its 
adoption  to  its  having  entered  into  force.  After  the  adoption  of  the  other 
treaty  the  conflict  is  as  yet  an  abstract  one.  After  the  other  treaty  has 
become  operative  the  conflict  is  concrete  and  international  responsibility 
may  be  incurred.  The  words  ‘or  application’  can  be  understood  as  an 
expression  of  this. 

5.  The  question  of  the  rank  of  treaties 

It  is  beyond  the  scope  of  this  article  to  speculate  how,  for  instance,  the 
Human  Rights  Committee  or  an  ITU  tribunal  would  deal  with  the  obli¬ 
gations  of  State  B  in  the  conflict  that  served  as  an  example  in  the  discussion 
of  Article  30,  above.  But  if  this  provision  were  to  be  applied  by  an  inter¬ 
national  tribunal  called  upon  to  decide  such  a  conflict  of  obligations,  that 
tribunal  might  read  Article  30  as  dealing  not  with  treaties,  but  with  obli¬ 
gations,  and  it  would  then  be  faced  with  a  rigid  prescription  to  let  the  obli¬ 
gation  that  was  the  most  recently  incurred  by  the  State  in  question  prevail. 
Owing  to  the  particularities  of  multilateral  treaty-making  through  complex 
procedures  this  might  in  some  cases  lead  to  results  the  tribunal  would  feel 
to  be  unfortunate.  The  escape  from  this  prescription  would  then  be  to  con¬ 
sider  the  conditions  for  the  application  of  Article  30  as  not  fulfilled:  the 
obligations  are  not  of  equal  rank,  or  do  not  relate  to  the  same  subject- 
matter,  or  both. 

The  more  the  time  element  appears  inconclusive  for  the  operation  of 
Article  30,  the  more  the  factor  of  the  rank  of  treaties  will  gam  in  import¬ 
ance.  So  it  is  appropriate  to  come  back  to  the  question  of  rank.  This  ques¬ 
tion  can  also  come  into  play  without  Article  103  of  the  UN  Charter  directly 
applying,  or  in  the  absence  of  any  other  clause  establishing  a  specific  order 
between  treaties.  It  is  possible  that  a  treaty  is  to  be  regarded  as  super- 

PCIJ ,  Series  A/B,  No.  41  (5  September  1931). 

107  Texts  of  Notes  and  Protocol:  ibid.,  at  pp.  93  ff. 

Cf.  PCIJf,  Series  A/B,  No.  63  (12  December  1934). 
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ior  on  another  basis,  and  that  consequently  an  agreement  which  is  at  vari¬ 
ance  with  it  is  to  be  seen  as  a  violation  of  it.  The  following  dictum  by  the 
ICJ  is  not  limited  to  the  rank  that  must  be  accorded  to  the  Genocide  Con¬ 
vention,  but  is  of  general  application: 

It  is  ...  a  generally  recognized  principle  that  a  multilateral  convention  is  the 
result  of  an  agreement  freely  concluded  upon  its  clauses  and  that  consequently 
none  of  the  contracting  parties  is  entitled  to  frustrate  or  impair,  by  use  of  .  .  .  par¬ 
ticular  agreements,  the  purpose  and  raison  d’etre  of  the  convention.109 

The  rules  laid  down  in  Article  30  do  not  exclude  a  differentiation 
between  treaties  according  to  rank.  The  wording  of  the  first  paragraph  of 
Article  30  does  not  exclude  this,  nor  does  that  of  paragraph  5.  Paragraph  5 
merely  speaks  of  ‘responsibility’,  and  it  does  not  specify  whether  it  results 
from  non-compliance  with  a  treaty  obligation  incurred  later  or  earlier.  The 
observations  of  the  Special  Rapporteur  in  his  sixth  report  and  the  ILC 
commentary  on  the  provision110  also  indicate  that  the  drafters  of  Article 
30(5)  did  take  account  of  the  possibility  that  a  prevailing  treaty  obligation 
might  originate  from  a  treaty  that  had  been  ‘concluded’  earlier,  not  later, 
than  another  treaty,  without  the  ‘earlier’  treaty  containing  a  clause  to  that 
effect.  In  such  a  case  the  time  factor  plays  no  role.  The  ILC  first  pointed 
out  that  it  wanted  ‘to  avoid  any  risk  of  paragraph  4(c)  being  interpreted  as 
sanctioning  the  conclusion  of  a  treaty  incompatible  with  obligations  under¬ 
taken  towards  another  State  under  another  treaty’.111  It  observed  further: 

Some  obligations  contained  in  treaties  are  in  the  nature  of  things  intended  to 
apply  generally  to  all  the  parties  all  the  time.  An  obvious  example  is  the  nuclear 
Test-Ban  Treaty,  and  a  subsequent  agreement  entered  into  by  any  individual  party 
contracting  out  of  its  obligations  under  that  Treaty  would  manifestly  be  incompat¬ 
ible  with  the  Treaty. 

But  the  Commission  did  not  include  a  special  rule  in  Article  30,  noting  in 
its  commentary  that  ‘under  the  existing  law  the  question  appeared  to  be  left 
as  a  matter  of  international  responsibility’.  It  went  on  to  discuss  in  this  con¬ 
nection  a  type  of  treaty  obligations  that  it  called — following  Special  Rap¬ 
porteur  Fitzmaurice — ‘integral’  obligations.  Sir  Gerald  Fitzmaurice  had 
defined  a  treaty  containing  ‘integral’  obligations  as  one  where  ‘the  force  of 
the  obligation  is  self-existent,  absolute  and  inherent  for  each  party  and  not 
dependent  on  a  corresponding  performance  by  the  others’.  (By  way  of 
illustration  of  this  type  of  treaty  Fitzmaurice  observed  in  his  second  report: 
‘Thus,  a  fundamental  breach  by  one  party  of  a  treaty  on  human  rights 
could  neither  justify  termination  of  the  treaty,  nor  corresponding  breaches 
of  the  treaty  .  .  .  ’.)112  The  Commission  commented  that  such  ‘integral’ 

109  j(  j  peporjSt  1951,  p.  21  (Reservations  to  the  Genocide  Convention) . 

110  Yearbook  of  the  ILC,  1966,  vol.  2,  pp.  76,  214-17,  respectively.  See  also  the  discussion  in  the 
1964  Yearbook,  vol.  2,  pp.  185-92,  especially  pp.  189—91. 

111  Ibid.,  1966,  vol.  2,  p.  214. 

Ibid.,  1957,  vol.  2,  p.  54. 
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obligations  may  vary  widely  in  importance:  some  may  deal  with  essentially 
technical  matters;  others,  however,  ‘may  deal  with  vital  matters,  such  as 
the  maintenance  of  peace,  nuclear  tests  or  human  rights’.  Still,  the  Com¬ 
mission  felt  that  it  should  ‘leave  the  question  as  one  of  international  respon¬ 
sibility’.113  At  any  rate,  it  did  not  deal  with  incompatible  obligations  in 
terms  of  voidness  pro  tanto  of  the  conflicting  treaty,  or  lack  of  capacity  of 
the  parties  to  conclude  it. 

The  repeated  reference  to  the  special  position  of  treaties  on  ‘human 
rights’  suggests  that  the  rules  of  Article  30  may  not  apply  in  our  example,  as 
these  rules  are  based  on  the  presumption  that  the  treaties  involved  are  of 
the  same  rank.  If  they  are  not,114  then,  as  previously  stated,  the  question  of 
the  time  of  the  conclusion  of  treaties  in  Article  30  is  of  no  significance. 


VI.  Article  30  of  the  Vienna  Convention  on  the 
Law  of  Treaties  between  States  and  International 
Organizations  or  between  International 
Organizations,  1986115 


The  second  Vienna  Convention  on  the  Law  of  Treaties  is  framed  as  a 
close  copy  of  the  first,  differing  from  it  only  if  its  application  to  treaties  of 
international  organizations  requires  a  different  rule.  This  explains  the 
purely  textual  differences  between  Article  30  of  the  1969  Convention  and 
the  corresponding  Article  30  of  the  new  instrument. 

One  major  difference  results  from  the  fact  that  the  ILC  could  not  solve 
the  question  of  the  reference  to  Article  103  of  the  Charter  in  paragraph  1  of 
Article  30:  could  Article  103  be  considered  as  binding  international  organ¬ 
izations  along  with  States,  or  not?  The  ILC  settled  the  matter  by  taking  the 
reference  out  of  paragraph  1  and  adding  a  sixth  paragraph  to  draft  Article 
30:  ‘The  preceding  paragraphs  are  without  prejudice  to  Article  103  of  the 
Charter  of  the  United  Nations’.116 

In  the  1986  Conference,  an  amendment  was  tabled  by  Argentina,117  the 


113  Ibid.,  1966,  vol.  2,  pp.  216-17. 

A  well-known  dictum  by  the  European  Commission  of  Human  Rights  claiming  a  special  position 
for  the  European  Convention  on  Human  Rights  might  apply  mutatis  mutandis  to  the  Covenant  as  well: 
'  the  purpose  of  the  High  Contracting  Parties  in  concluding  the  Convention  was  not  to  concede 
to  each  other  reciprocal  rights  and  obligations  in  pursuance  of  their  individual  national  interests  but 
to  realise  the  aims  and  ideals  of  the  Council  of  Europe,  as  expressed  in  its  Statute,  and  to  establish  a 
common  public  order  .  .  .  [I]t  follows  that  the  obligations  undertaken  by  the  High  Contracting  Par¬ 
ties  in  the  Convention  are  essentially  of  an  objective  character,  being  designed  rather  to  protect  the 
fundamental  rights  of  individual  human  beings  from  infringement  by  any  of  the  High  Contracting 
T  arties  than  to  create  subjective  and  reciprocal  rights  for  the  High  Contracting  Parties  themselves’: 
Case  788/60,  Yearbook  of  the  European  Convention  on  Human  Rights,  4  (1961),  pp.  138  140 
1,5  Opened  for  signature  21  March  1986.  Text  in  A/CONF.  129/15;  reproduced  in  International 
Legal  Materials,  25(1986),  pp.  534-92. 

See  Yearbook  of  the  ILL  ,  1982,  vol.  2,  pt.  2,  p.  41.  The  ILC  declared  in  its  Commentary  that  the 
terms  of  paragraph  6  are  ‘deliberately  ambiguous’. 

1,7  A/CONF.  129/C. i/L. 44,  as  orally  revised  by  the  US  delegation. 
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wording  of  which  resembles  that  of  paragraph  6  as  it  stands.118  The  inten¬ 
tion  was  to  make  explicit  in  paragraph  6  that  the  rule  of  Article  103  of  the 
Charter  also  applied  to  international  organizations.119  It  is  not  beyond 
doubt  that  paragraph  6  expresses  that  intention  clearly.  However,  all  this 
has  no  bearing  on  the  question  at  what  time  a  multilateral  treaty  is  ‘con¬ 
cluded’  if  an  international  organization  participates  in  the  negotiations  and 
the  drawing  up  of  that  treaty. 


VII.  Summing-up 

The  foregoing  first  of  all  demonstrates  that  the  Convention  has  expanded 
the  range  of  meanings  of  the  term  ‘conclusion’  far  beyond  what  the  term 
means  in  the  customary  law  of  treaties,  even  though  in  customary  law  it  is 
not  a  term  of  art  either.  It  is  fair  to  say  that  in  customary  law  ‘conclusion’ 
refers  either  to  the  moment  an  agreement  on  a  text  is  reached  or  to  the 
moment  a  treaty  becomes  binding  upon  the  parties.  In  the  latter  sense  there 
may  be  more  than  one  moment,  of  course.  Also,  the  moments  of  the  former 
and  the  latter  ‘conclusion’  can  coincide. 

In  the  Convention,  ‘conclusion’  can  mean  any  act  performed  in  the  pro¬ 
cess  of  multilateral  treaty-making,  ranging  from  the  moment  in  time  when 
the  text  of  the  treaty  is  adopted  to  the  point  where  the  treaty  has  entered 
into  force.  Still,  it  is  not  likely  that  the  interpretation  of  the  various  Con¬ 
vention  provisions  on  this  point  will  present  any  difficulties,  except  perhaps 
in  the  cases  of  Articles  4  and  52. 

The  operation  of  Article  59  is  restricted  in  practice  by  the  requirement 
that  all  the  parties  to  one  treaty  are  also  parties  to  the  other  treaty.  Presum¬ 
ably  Article  59  will  function  best  with  respect  to  treaties  concluded  among 
States  that  form  relatively  small,  coherent  groups,  or  treaties  that  regulate 
matters  of  a  technical  nature  which  do  not  allow  for  diverging  practices 
among  participating  States.  The  ambiguities  that  lurk  in  the  words  ‘earlier’ 
and  ‘later’  are  optimally  avoided  by  stipulating  that  the  later  treaty  enters 
into  force  for  all  States  concerned  at  the  same  time.120  Another  restriction 
upon  the  applicability  of  Article  59  results  from  the  condition  that  the  later 
treaty  must  expressly  specify  that  the  parties  to  it  intended  it  to  govern  the 
matter,  abrogating  the  earlier  one,  or  that  this  intention  is  otherwise  estab¬ 
lished.  It  must  moreover  be  established  that  all  parties  had  that  inten¬ 
tion.121  If  these  conditions  are  not  met,  Article  30  governs  the  treaty 
relationships. 


118  Article  30(6)  of  the  1986  Convention  is  as  follows:  ‘The  preceding  paragraphs  are  without  preju¬ 
dice  to  the  fact  that,  in  the  event  of  a  conflict  between  obligations  under  the  Charter  of  the  United 
Nations  and  obligations  under  a  treaty,  the  obligations  under  the  Charter  shall  prevail.’ 

119  A/CONF.  129/C. i/SR  15,  p.  3. 

120  See  above,  n.  62. 

121  As  Sinclair  points  out,  in  the  system  of  the  Convention  there  is  no  place  for  an  agreement  of  some 
parties  to  a  multilateral  treaty  to  terminate  that  treaty  inter  se  (op.  cit.  above  (n.  51),  p.  185). 
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It  appears  that  Article  30  is  based  on  suppositions  that  are  too  simple  as 
regards  the  time  factor  in  multilateral  treaty-making  processes.  The  pro¬ 
vision  is  not  satisfactory  because  it  does  not  take  sufficiently  into  account 
the  difference  between  a  treaty  and  treaty  obligations,  between  the  time  of 
the  treaty  and  the  time  of  the  treaty  obligations.  A  multilateral  treaty  can  be 
given  a  date,  and  it  is  in  fact  given  a  date.  Usually  this  is  the  day  on  which 
its  text  was  adopted  or  it  was  opened  for  signature.  There  will  also  be  a  date 
on  which  it  entered  or  enters  into  force,  albeit  usually  only  for  a  number  of 
the  States  that  ultimately  constitute  its  parties.  These  dates  have  no  direct 
relationship  to  the  dates  on  which  States  parties  to  that  treaty  actually  incur 
obligations  or  acquire  rights  under  it.  These  dates  can  be  determined  but 
do  not  necessarily  correspond  in  time  with  the  relevant  dates  of  the  treaty 
itself. 

Since  the  regulation  of  Article  30  is  predominantly  based  on  ‘successive 
treaties’,  it  does  not  solve  questions  of  conflicts  between  earlier  or  later 
rights  or  obligations  of  States  under  different  treaties.  Special  Rapporteur 
Fitzmaurice  observed  in  his  third  report: 

.  .  .  [W]hat  the  conflict  is,  is  not  so  much  a  conflict  between  two  treaties,  but  .  .  . 
a  conflict  between  two  sets  of  obligations  of  certain  of  the  parties  ...  122 

In  so  far  as  the  rules  contained  in  Article  30  approach  the  conflict  as  one 
between  treaties,  based  on  the  time  of  treaties,  they  cannot  solve  conflicts 
between  concrete  treaty  rights  and  obligations.  These  have  their  own  time, 
which  is  not  necessarily  related  to  the  times  of  the  treaties  involved. 

In  paragraph  5,  however,  there  is  no  mention  of  time,  or  of  treaties,  but 
of  obligations  under  a  treaty  and  of  those  under  another  treaty.  In  implied 
terms  the  conflict  is  referred  to  the  law  of  State  responsibility.  This  referral 
does  not,  by  itself,  afford  a  solution  to  the  conflict.  Besides,  the  infringe¬ 
ment  of  a  treaty  as  a  result  of  compliance  with  another  treaty  is  usually 
regarded  as  a  matter  of  the  law  of  treaties  rather  than  as  one  of  State  respon¬ 
sibility.  At  least  it  does  not  appear  that  in  the  latter  field  any  specific  rules 
on  the  legal  consequences  of  this  type  of  wrongful  act  have  been  developed. 
According  to  the  eighth  preambular  paragraph  of  the  Convention  the  ques¬ 
tion  pertains  to  customary  international  law:  it  is  not  ‘regulated’  by  the  pro¬ 
visions  of  the  Convention,  unless,  of  course,  the  effect  of  a  conflict  between 
treaty  obligations  is  such  that  it  amounts  to  a  material  breach  of  a  treaty,  in 
which  case  Article  60  applies. 

The  reference  to  Article  103  of  the  UN  Charter  in  Article  30  (1)  remains 
of  prime  importance  in  this  connection,  as  it  suggests  the  principle  of 
higher  rank  where  that  of  priority  in  time  appears  to  be  ineffective,  save  in 
exceptional  cases.  In  so  far  as  in  the  customary  law  of  treaties  more,  and 
more  specific,  rules  or  principles  on  the  conflict  of  treaty  obligations  have 
been  developed  than  in  the  law  of  State  responsibility,  the  implicit  refer- 

Yearbook  of  the  ILC,  1958,  vol.  2,  p.  39  (emphasis  in  the  original). 
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ence  in  Article  30  (5)  to  the  rules  of  State  responsibility  is  not  to  be 
regarded  as  a  felicitous  one.  But  then  again,  authoritative  observers  point 
out  that  when  a  conflict  between  treaty  obligations  occurs,  the  solution  to 
be  found  will  not  be  of  a  legal  but  of  a  political  nature:  the  State  in  question 
has  brought  itself  into  the  embarrassing  situation  where  it  has  no  other 
option  than  to  breach  either  this  treaty  or  that,  and  to  come  to  some  sort  of 
arrangement  with  the  injured  State.123  As  stated  by  Wolfram  Karl,  ‘con¬ 
flicting  obligations  .  .  .  subsist  in  international  law;  they  can  only  be 
resolved  on  the  political  level,  by  fresh  negotiations  or  by  a  fait  accom¬ 
pli'.1** 

It  is  regrettable  to  find  that  Article  30  of  the  Convention  cannot  improve 
the  international  legal  situation  as  it  appears  to  stand.  Simma  concluded  his 
study  on  Article  60  as  follows:  ‘It  is  to  be  wished  .  .  .  that  the  International 
Law  Commission,  in  its  work  on  the  topic  of  State  responsibility,  will  eli¬ 
minate  all  possible  sources  of  misconceptions  as  to  the  interrelation 
between  rules  governing  that  matter  and  the  law  of  treaties’.125  There  are 
obvious  reasons  for  reiterating  that  wish  here. 


123  Fitzmaurice,  ibid.,  p.  42;  De  Visscher,  Theory  and  Reality  in  Public  International  Law  (2nd 
edn.,  Corbett  transl.,  1968),  p.  271. 

124  Karl,  loc.  cit.  above  (n.  69),  p.  473. 

125  Simma,  loc.  cit.  above  (n.  102),  at  p.  83;  see  also  above,  text  at  nn.  101,  102. 


BOYCOTT  AND  THE  LAW  OF  NATIONS: 

ECONOMIC  WARFARE  AND  MODERN 
INTERNATIONAL  LAW  IN  HISTORICAL 
PERSPECTIVE* 


By  STEPHEN  c.  neff| 

If  I,  improperly  and  without  good  reason,  refuse  to  sell  you  what  you  have  need  of 
at  a  fair  price,  I  violate  my  duty;  you  may  make  complaint,  but  you  must  put  up 
with  it,  and  you  can  not  undertake  to  force  me  without  attacking  my  natural  liberty 
and  doing  me  an  injury.1 
— Emmerich  de  Vattel  (1758) 


I.  Introduction 

It  may  be  wondered  whether  this  statement  by  Vattel  remains  an  accu¬ 
rate  reflection  of  the  law  of  nations.  On  its  face,  it  would  appear  to  hold  that 
the  law  countenances  an  unrestricted  right  on  the  part  of  States  to  refuse  to 
have  any  economic  relations  with  other  States,  or  to  disrupt  existing  ties,  on 
purely  political  grounds.  Furthermore,  it  would  appear,  on  the  strength  of 
the  recent  case  of  Nicaragua  v.  United  States  in  1986,  that  the  Inter¬ 
national  Court  of  Justice  substantially  endorses  Vattel’s  conclusion.  In  a 
brief  discussion  of  the  legality  of  a  total  trade  boycott  which  the  US 
imposed  against  Nicaragua  in  1985,  the  Court  concluded  that,  as  a  matter 
of  general  customary  international  law,  the  US  action  could  not  be  con¬ 
demned.  ‘A  State’,  it  held,  ‘is  not  bound  to  continue  particular  trade  rela¬ 
tions  longer  than  it  sees  fit  to  do  so,  in  the  absence  of  a  treaty  commitment 
or  other  specific  obligation  .  .  .  ’.2  (It  so  happened  that,  in  that  particular 
case,  there  was  such  a  treaty  obligation  on  the  part  of  the  US  and  that  the 
Court  accordingly  held  the  boycott  unlawful  on  that  ground.) 

And  yet  there  is  considerable  evidence  that  the  true  position  on  the  ques¬ 
tion  of  the  legality  of  economic  warfare  under  customary  international  law 
is  rather  less  categorical  than  this  brief  statement  by  the  Court  would  lead 
one  to  believe.  For  one  thing,  there  is  a  certain  natural,  and  commendable, 


*  ©  Stephen  C.  Neff,  1989. 

I  JD,  LL  M,  SJD  (Virginia);  Lecturer  in  Law,  University  of  Edinburgh. 

1  Vattel,  The  Law  of  Nations,  or  the  Principles  of  Natural  Law  (trans.  Fenwick,  1916;  1st  edn., 
London,  1758),  pp.  40-1. 

2  Military  and  Paramilitary  Activities  in  and  against  Nicaragua  ( Nicaragua  v.  United  States  of 
America),  ICJ  Reports,  1986,  p.  14  at  p.  138,  para.  276  (hereinafter  cited  as  Nicaragua  v.  US). 
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hesitation  on  the  part  of  modern  international  lawyers  to  accept  that  any 
form  of  patently  hostile  conduct  (economic  or  otherwise)  directed  by  one 
State  against  another  could  be  wholly  and  completely  lawful.3  This  hesi¬ 
tation  is  most  apparent  in  the  case  of  the  Arab  boycott  of  Israel,  which  has 
been  in  continuous  (though  less  than  rigorous)  existence  since  the  late 
1940s.  Its  defenders  tend  to  justify  its  legality  not  on  the  basis  that  boycot¬ 
ting  is  lawful  per  se,  but  rather  on  more  narrow  and  specific  grounds  such 
as  self-defence,  the  exercising  of  belligerents’  rights,  the  promotion  of  the 
human  rights  of  the  Palestinian  people  and  so  forth.4 

More  generally,  there  is  substantial  evidence,  as  the  discussion  below  will 
indicate,  that  all  three  of  the  major  blocs  of  States — the  Western,  the  social¬ 
ist  and  the  Third-World  countries— regard  the  waging  of  economic  warfare 
on  political  grounds  as  unlawful.  They  base  their  conclusions,  however,  on 
rather  different  grounds.  The  discussion  below  will  trace  the  evolution  of 
the  positions  of  these  three  groups  on  this  subject.  The  concluding  section 
will  then  discuss  the  possibility  of  reconciling  these  differing  views  and,  in 
the  process,  will  point  out  the  broader  significance  that  the  conundrum  of 
economic  warfare  holds  for  the  development  of  modern  international  law 
generally. 

At  the  slight  risk  of  anticipating  these  conclusions,  it  may  be  noted 
briefly  at  the  outset  that  the  remarks  which  the  International  Court  made 
on  the  subject  of  boycotting  in  the  Nicaragua  v.  United  States  case  were 
made  in  what  might  be  termed  a  narrowly  political  context.  It  should  be 
borne  in  mind  that,  throughout  the  judgment,  the  Court  was  considering 
allegations  of  the  violation  by  the  US  of  various  legal  rights  designed  to 
safeguard  the  sovereignty  and  independence  of  Nicaragua.  The  US  was 
found,  for  example,  to  have  engaged  in  the  use  of  force  against  Nicaragua 
and  to  have  intervened  in  its  domestic  affairs  contrary  to  the  rules  of  cus¬ 
tomary  international  law.  Viewed  from  that  perspective,  the  Court’s  con¬ 
clusion  that  the  boycott  did  not  violate  customary  international  law  may  be 
accepted.  That  is  only  to  say,  however,  that  the  boycott  did  not  amount  to 
an  infringement  of  Nicaragua  s  independence  or  to  an  intervention  into  its 


r  his  hesitation  is  most  clearly  apparent  in  the  reluctance  of  writers  to  hold  that  economic  warfare  is 
permissible  in  all  circumstances.  Those  who  contend  that  economic  warfare  is,  in  principle,  not  illegal 
have  little  difficulty  in  finding  at  least  some  exceptions  to  this  conclusion.  For  a  particularly  striking 
example,  see  Farer,  ‘Political  and  Economic  Coercion  in  Contemporary  International  Law’,  American 
Journal  oj  International  Law,  79(1985),  p.  405.  Other  examples  include  Kausch,  ‘Boycott’,  in  Bern¬ 
hardt  (ed.)  Encyclopedia  of  Public  International  Law ,  vol.  3(1982),  p.  74;  and  Oliver,  ‘Legal  Rem¬ 
edies  and  Sanctions  in  Lillich  (ed.),  International  Law  of  State  Responsibility  for  Injuries  to  Aliens 
P-  &1  at  pp.  76-8.  See  also  the  authors  cited  in  n.  1 16,  below. 

,,  4  f,°r  example,  Hassouna,  The  League  of  Arab  States  and  Regional  Disputes:  A  Studv  of  Middle 
hast  (  onfhcts  (1975),  pp.  317-18;  and  Iskander,  The  Arab  Boycott  of  Israel  (1966),  pp.  14-21.  Even  the 
Commissioner-General  of  the  Central  Boycott  Office  of  the  League  of  Arab  States  has  given  self- 
defence  as  the  justification  for  the  boycott:  ‘Statement  on  the  Arab  Boycott’,  5  March  1975,  in  Mersky 
(edh),  Conference  on  Transnational  Economic  Boycotts  and  Coercion,  February  79-20,  7976,  University 
oj  Texas  Law  School:  Material  on  the  Arab  Oil-Producing  Nations  Boycott  (1978),  vol.  2  p  n4  See 
also  the  text  at  n.  42,  below.  '  v  ”  ’  ■  t" 
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domestic  affairs.5  The  Court  did  not  consider  the  broader  question  of 
whether  a  different  set  of  rules  might  not  apply  to  economic  relations 
between  States  from  those  which  apply  to  the  political  relations  with  which 
it  was  clearly  concerned  in  the  case.  The  discussion  below  will  be  directed 
towards  the  views  of  the  three  principal  groups  of  States  on  that  crucial 
issue. 

A  final  introductory  word  is  necessary  on  the  definition  of  ‘economic  war¬ 
fare’  and  related  terms.  In  this  discussion  ‘economic  warfare’  means  simply 
the  inflicting  of  economic  injury  by  one  State  (or  group  of  States)  upon 
another  in  the  course  of  a  political  dispute.  (Matters  of  a  wholly  economic 
nature,  such  as  trade  disputes  over  agricultural  subsidies  and  the  like,  are 
therefore  excluded  from  consideration  here.)  The  methods  of  economic 
warfare  are  various.  The  most  obvious  is  boycotting,  i.e.,  the  blanket  refu¬ 
sal  to  have  or  permit  economic  dealings  of  any  kind  with  the  target  country 
or  countries.6  An  embargo  is  another  device  of  economic  warfare,  i.e.,  a 
refusal  to  export  to  the  target  State  or  States.7  (An  embargo  is  therefore,  so 
to  speak,  one  half  of  a  boycott,  because  it  does  not  entail  a  refusal  to  import 
goods  from  the  target  country,  as  a  boycott  does.)  Other  possible  tech¬ 
niques  include  the  withdrawal  of  most-favoured-nation  (MFN)  status  from 
trading  partners,  the  reduction  of  foreign  aid,  the  nationalizing  of  foreign- 
owned  property  on  political  grounds,  the  freezing  of  foreign-owned  assets 
and  the  withdrawal  of  rights  in  maritime  zones.8  The  term  ‘economic  coer¬ 
cion’  has  frequently  been  employed  for  conduct  of  this  kind,9  although  it 
would  seem  to  be  somewhat  narrower  in  scope  than  ‘economic  warfare’. 
The  reason  is  that  some  hostile  economic  measures  are  not  designed  so 
much  to  induce  changes  of  policy  on  the  part  of  the  target  States,  as  the 


5  The  Court  stated  that,  for  a  violation  of  the  duty  of  non-intervention  to  take  place,  there  must  be  a 
coercive  act  on  the  part  of  the  intervening  State  bearing  on  matters  which  fall  within  the  sovereign  rights 
of  the  victim  State:  Nicaragua  v.  US,  loc.  cit.  above  (n.  2),  at  pp.  107-8,  para.  205.  Since  the  Court 
considered  this  question  in  some  detail  in  the  judgment,  without  giving  any  indication  that  the  US  trade 
boycott  fell  into  this  category,  it  would  appear  safe  to  conclude  that  the  boycott  did  not  violate  the  prin¬ 
ciple  of  non-intervention. 

6  Kausch,  loc.  cit.  above  (n.  3). 

7  Kausch,  ‘Embargo’,  in  Bernhardt  (ed.),  Encyclopedia  of  Public  International  Law,  vol.  8  (1985), 
p.  169.  On  the  subject  of  embargoes,  see  generally  Lindemeyer,  Schiffsembargo  und  Handelsembargo: 
Volkerrechtliche  Praxis  und  Zulassigkeit  ( 1 975 )  • 

8  On  various  aspects  of  the  waging  of  economic  warfare  for  political  purposes,  see  generally  Baldwin, 
Economic  Statecraft  (1985);  Daoudi  and  Dajani,  Economic  Sanctions:  Ideals  and  Experience  (1983); 
Daoudi  and  Dajani,  Economic  Diplomacy:  Embargo  Leverage  and  World  Politics  (1985);  Hirschman, 
National  Power  and  the  Structure  of  Foreign  Trade  (1945);  Knorr,  Power  and  Wealth:  The  Political 
Economy  of  International  Power  (1973);  id.,  The  Power  of  Nations:  The  Political  Economy  of  Inter¬ 
national  Relations  (1975);  Leyton-Brown  (ed.),  The  Utility  of  International  Economic  Sanctions 
(1987);  Nincic  and  Wallenstein  (eds.),  Dilemmas  of  Economic  Coercion:  Sanctions  in  World  Politics 
(1983) ;  and  Wu,  Economic  Warfare  (1952).  For  an  encyclopedic  collection  of  information  about  various 
instances  of  economic  warfare  throughout  history,  see  Hufbauer  and  Schott,  Economic  Sanctions 
Reconsidered:  History  and  Current  Policy  (1985)-  On  the  US  experience  in  this  area,  see  Ellings, 
Embargoes  and  World  Power:  Lessons  from  American  Foreign  Policy  (1985). 

9  See,  for  example,  Lillich  (ed.),  Economic  Coercion  and  the  New  International  Economic  Order 
(1976);  and  Dicke,  ‘Economic  Coercion’,  in  Bernhardt  (ed.),  Encyclopedia  of  Public  International 
Law,  vol.  8  (1985),  p.  147. 
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term  ‘coercion’  might  imply,  as  simply  to  inflict  injury.  For  that  reason,  the 
more  general  expression  ‘economic  warfare’  seems  preferable. 


II.  The  Western  Position:  from  ‘Solidarity’  to 
Non-discrimination 

The  conceptual  foundations  of  international  law  were  set  forth  in  essen¬ 
tially  their  modern  form  in  the  eighteenth  century.  It  was  then  that  the 
intellectual  cornerstone  of  the  discipline— the  principle  of  the  sovereign 
equality  of  States — was  laid.  The  key  figure  here  was  the  German  scholar 
Christian  Wolff  who,  in  his  treatise  on  The  Law  of  Nations  treated  accord¬ 
ing  to  a  Scientific  Method  of  1749,  set  international  law  upon  a  distinctively 
positivist  course  by  firmly  identifying  the  nation-State  as  the  fundamental 
unit  of  the  law  of  nations  (as  it  now  was  in  the  truest  sense  of  that  term).10 
It  was  the  nature  of  the  State  which,  in  Wolff’s  eyes,  determined  the  form 
and  content  of  the  law  of  nations.  To  be  precise,  the  crucial  attributes  of 
sovereignty  and  independence  of  the  individual  State  meant  that  inter¬ 
national  law  could  have  no  other  source  than  the  will  of  the  nations  them¬ 
selves.11  Furthermore,  Wolff  made  a  sharp  and  clear  distinction  between 
duties  which  a  nation  owed  to  itself,  on  the  one  hand,  and  duties  which  it 
owed  to  other  nations,  on  the  other,  forthrightly  holding  that  the  former 
took  precedence  over  the  latter.12  The  most  vital  duty  for  a  State,  on  this 
view,  was  to  attain  ‘perfection’,  i.e.,  to  realize,  in  as  full  a  measure  as  poss¬ 
ible,  its  own  purpose  and  destiny.13 

1  he  implications  of  these  views  in  the  field  of  economic  relations  were 
clear  enough.  Since  it  was  the  duty  of  each  State  to  strive  for  its  own  ‘per¬ 
fection’,  and  since  States  were  legally  equal  to  and  independent  of  one 
another,  it  followed  naturally  that  each  State  was  at  liberty  to  decide  for 
itself  whether  it  would  or  would  not  trade  with  others.14  China,  for 
example,  was  an  illustration  of  a  State  which  chose  not  to  engage  in  foreign 
commerce.  Wolff  expressly  defended  the  legality  (if  not  the  wisdom)  of  this 
decision.15  The  views  of  Vattel  in  this  area  were  substantially  a  repetition 
and  popularization  of  those  of  Wolff.16 


‘°  On  the  very  first  page  of  his  treatise,  Wolff  stated  his  purpose  to  be  ‘to  show  .  .  .  how  nations  as 
such  ought  to  determine  their  actions,  and  consequently  to  what  each  nation  is  bound  .  and  what 
laws  of  nations  arise  therefrom  The  Law  of  Nations  treated  according  to  a  Scientific  Method 

(trans.  Drake,  1934;  istedn.,  Halle,  1749),  p.  9. 

11  Ibid.,  at  p.  19. 

12  Ibid.,  at  p.  107. 

13  Ibid.,  at  pp.  24—37. 

'4  '[Commerce  between  nations’,  Wolff  held,  ‘is  .  .  .  naturally,  a  right  of  pure  power,  consequently 
acts  pertaining  to  it  are  acts  of  pure  will’ :  ibid. ,  at  p.  45.  Similarly,  he  held  that  ‘it  depends  upon  the  will 
of  any  nation  whether  it  desires  to  engage  in  commerce  with  another  nation  or  not  ’  •  ibid  at  d  an 

Is  Ibid.,  at  p.  98.  ’’  43’ 

,6  Vattel,  op.  cit.  above  (n.  1),  at  pp.  39-43,  121-5. 
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In  the  years  after  Wolff  and  Vattel,  however,  the  principles  which  they 
expounded  came  under  increasing  challenge.  The  challenge  was  mounted 
not  by  international  lawyers  but  rather  by  the  classical  liberal  political  econ¬ 
omists  from  Adam  Smith  onwards.  Their  work  laid  the  basis  for  holding 
that  the  relations  between  States  in  the  sphere  of  economic  relations  was — 
or  at  least  should  be — fundamentally  different  from  that  set  forth  in  the 
State-oriented  and  positivist  doctrines  of  Wolff  and  Vattel.  Very  broadly, 
the  theories  of  the  liberal  political  economists  implied  the  overturning  of 
the  view  that  a  State’s  primary  duty  was  to  itself,  rather  than  to  the  inter¬ 
national  community  at  large. 

What  the  classical  economists  were  concerned  to  do  was  to  eliminate,  as 
far  as  possible,  all  barriers  to  economic  contact  between  individual  persons 
over  the  entire  face  of  the  earth.  Ideally,  each  person  would  be  left  free  to 
pursue  whatever  economic  activity  he  did  the  best.  By  the  same  token,  each 
region  of  the  earth  would  specialize  in  the  production  of  whatever  goods  it 
could  make  most  efficiently.  Free  trade  was,  of  course,  the  necessary  con¬ 
comitant  of  this  specialization  for  the  sake  of  efficiency:  a  person,  or  area, 
which  specialized  in  the  production  of  some  single  good  or  limited  range  of 
goods  necessarily  would  have  to  trade  with  other  producers  in  order  to 
obtain  the  full  range  of  materials  required  for  a  satisfying  life.17 

This  conception,  when  taken  to  its  logical  conclusion,  clearly  involved  an 
assumption  that  the  entire  earth  would  ultimately  become  one  single,  inte¬ 
grated  economic  system — one  gigantic  transnational  ‘mercantile  republick’, 
in  the  words  of  Adam  Smith.18  For  only  then  could  the  manifold  advan¬ 
tages  of  the  classical  liberal  economic  system  be  realised  to  their  fullest 
extent.  If  even  a  single  country  or  region  declined  to  participate  in  the  sys¬ 
tem  (i.e. ,  failed  to  liberate  its  inhabitants  economically  by  allowing  them  to 
do  what  they  ‘naturally’  did  best),  then  the  efficiency  of  the  world  economy 
as  a  whole  would  be  impaired.  The  reason  was  plain  enough  to  see.  By 
hypothesis,  the  non-participating  region  would  be  producing  something  for 
which  it  was  not  naturally  best  suited  (i.e.,  for  which  it  did  not  have  a  com¬ 
parative  advantage,  in  the  technical  language  of  the  liberal  economists). 
That  fact  alone  constituted  a  wasteful  use  of  resources.  Furthermore,  some 
other  region  of  the  world  would  now  have  to  divert  resources  from  what¬ 
ever  it  should  have  been  producing  (i.e.,  from  the  production  of  whatever 
material  it  had  a  comparative  advantage  in)  to  fill  the  gap  left  by  the  recalci¬ 
trant  area.  The  conclusion  was  clear:  a  State  such  as  China,  which  chose  to 
wall  itself  off  economically  from  the  rest  of  the  world,  should  not  be  seen  as 
simply  pursuing  its  own  ‘perfection’,  as  in  the  view  of  Wolff  and  Vattel.  It 
should  be  seen,  in  addition,  as  inflicting  an  injury  upon  the  rest  of  the 


17  On  the  theories  of  the  classical  liberal  economists  of  the  eighteenth  and  nineteenth  centuries,  see 
generally  O’Brien,  The  Classical  Economists  ( 1 975 )  • 

18  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of  Nations  (ed.  Campbell  and  Skinner,  1976; 
1st  edn.,  London,  1776),  p.  443. 
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world,  by  impeding  the  efficient  functioning  of  the  great  global  economic 
mechanism.19 

From  the  standpoint  of  international  law,  this  line  of  reasoning  had  one 
outstandingly  important  implication.  It  implied  a  complete  reversal  of  the 
very  nature  of  the  rights  and  duties  of  States,  as  they  had  been  laid  down  by 
Wolff  and  Vattel.  It  was  no  longer  possible,  under  this  system,  to  see  the 
national  interest,  or  the  ‘perfection’,  of  each  individual  State  as  the  basic 
mainspring  of  the  law  of  nations.  There  would  have  to  be  a  radical  shift  of 
emphasis  from  the  sovereignty  and  independence  of  individual  States  to  the 
promotion  of  a  single  global  community  in  the  true  sense  of  the  word. 
International  law  would  have  to  shift  its  focus  from  a  jealous  guarding  of 
the  rights  of  States  to  be  free  from  undue  interference  by  other  States,  to  a 
concern  with  the  duties  of  States  to  take  the  steps  necessary  to  bring  the 
global  ‘mercantile  republick’  into  being.  In  essence,  it  was  now  to  be  the 
duty  of  States  to  sweep  away  the  myriad  barriers  to  freedom  of  trade  and  of 
economic  activity  generally  on  the  part  of  individuals.  They  should  lower 
tariff  barriers  and  other  impediments  to  the  free  flow  of  goods,  lift  burden¬ 
some  restrictions  on  foreign  investment,  ease  restraints  on  the  free  move¬ 
ment  of  labour  (i.e.,  adopt  liberal  immigration  and  emigration  policies)  and 
so  forth.  In  short,  States  were  to  function  as  agents  in  the  service  of  the 
well-being  of  mankind  as  a  whole  rather  than  as  relentless  pursuers  of  their 
own  short-term  interests. 

One  obvious  conclusion  of  this  new  way  of  looking  at  international  rela¬ 
tions  was  that  it  would  now  be  necessary  for  States  scrupulously  to  refrain 
from  causing  undue  disruption  to  the  functioning  of  the  global  ‘mercantile 
republick’,  since  any  disturbance  in  trading  and  production  patterns  would 
constitute  (as  observed  above)  an  injury  to  the  world  as  a  whole,  by  reduc¬ 
ing  the  efficiency  of  the  world  economic  system.  Failure  to  co-operate  in  the 
great  enterprise  of  bringing  the  liberal  economic  vision  to  fruition,  for 
whatever  reason,  amounted,  in  effect,  to  an  act  of  economic  warfare  against 
the  whole  of  mankind.  As  John  Stuart  Mill  put  it  in  1844: 

It  is  evidently  the  common  interest  of  all  nations  that  each  of  them  should 
abstain  from  every  measure  by  which  the  aggregate  wealth  of  the  commercial  world 
would  be  diminished,  although  of  this  smaller  sum  total  it  might  be  enabled  to 
attract  to  itself  a  larger  share  by  trade  restrictions.  And  the  time  will  certainly  come 
when  nations  in  general  will  feel  the  importance  of  this  rule,  and  will  so  direct  their 
approbation  and  disapprobation  as  to  enforce  observance  of  it.20 

Nor  should  it  be  thought  that  the  liberal  political  economists  were  by  any 
means  narrowly  economic  in  outlook.  On  the  contrary,  many  of  the  early 
classical  economists,  such  as  the  French  writers  Jean-Baptiste  Say  and 

19  See  the  text  at  n.  27,  below. 

20  ‘Of  the  Laws  of  Interchange  between  Nations;  and  the  Distribution  of  the  Gains  of  Commerce 
among  the  Countries  of  the  Commercial  World’,  in  Essays  on  some  Unsettled  Questions  of  Political 
Economy,  in  Collected  Works  of  John  Stuart  Mill,  vol.  4  (ed.  Robson,  1967;  1st  edn.,  London,  1844), 
p.  232  at  p.  252. 
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Frederic  Bastiat,  were  active  in  the  peace  movement.  After  all,  was  not  war¬ 
fare  the  most  obvious  and  extreme  form  of  disruption  of  the  operation  of 
the  global  mercantile  republick’?  Most  of  the  liberal  political  economists  of 
the  nineteenth  century  consciously  saw  themselves  as  laying  the  intellectual 
and  material  foundations  for  lasting  peace  between  nations.  With  a  bold 
optimism  which  is  difficult  to  appreciate  from  the  perspective  of  the  late 
twentieth  century,  many  of  the  classical  economists  and  their  allies 
expressed  confidence  that,  once  the  nations  of  the  world  were  shown  that 
the  path  to  prosperity  lay  in  the  adoption  of  laissez-faire  economic  policies 
and  the  consequent  integration  of  the  world  into  a  single  economic  unit,  the 
futility  and  irrationality  of  warfare  in  pursuit  of  petty  parochial  national 
interests  would  become  apparent  to  all.  As  the  minds  of  statesmen  fastened 
ever  more  on  the  welfare  of  the  world  as  a  whole,  and  ever  less  on  the  petty 
pursuit  of  short-range  self-interest,  political  rivalry  and  warfare  would 
naturally  fade  away.21  Mill,  for  example,  hailed  international  trade  as  ‘the 
principal  guarantee  of  the  peace  of  the  world’  and  expressed  the  confidence 
that,  even  as  he  was  writing,  it  was  rapidly  rendering  warfare  obsolete.22 
The  British  politician  Richard  Cobden  perhaps  best  personified  this  inti¬ 
mate  connection  between  the  campaigns  for  freedom  of  trade  and  world 
peace.23  He  is  most  commonly  remembered  as  a  crusader  for  free  trade.  But 
his  original  interest  had  been  in  the  peace  movement;  and  his  campaign  on 
behalf  of  free  trade  was  undertaken  with  that  larger  goal  in  mind.  Small 
wonder,  then,  that  he  could  proclaim  with  confidence  that  ‘free  trade  is  the 
international  law  of  God’.24 

It  is  true  that  the  classical  liberal  economists  themselves  did  not,  for  the 
most  part,  trouble  to  translate  their  theories  directly  into  juridical  terms. 
They  did  not  feel  an  urgent  need  to  do  so  because,  in  their  heady  optimism, 
they  believed  that,  in  the  course  of  time,  their  ideas  would  come  to  prevail 
through  the  sheer  strength  of  their  intrinsic  merit  and  the  ever-increasing 
evidence  of  the  prosperity  to  which  they  would  give  rise.25  Conversely,  the 
majority  of  international  lawyers  did  not  by  any  means  rush  to  transform 
their  basic  doctrines  along  the  lines  suggested  by  the  political  economists. 
By  the  nineteenth  century  the  basic  positivist  structure  of  international 
legal  theory,  as  received  from  Wolff  and  Vattel,  was  too  firm  to  crumble  in 
the  face  of  the  new  ideas.  The  majority  of  writers  continued  to  endorse  the 
traditional  view  that  it  was  the  sovereign  right  of  each  State  to  decide  for 

21  For  a  very  thorough  survey  of  the  connection  between  the  theories  of  the  political  economists  of 
the  nineteenth  century  and  ideas  about  war  and  peace,  see  Silberner,  The  Problem  of  War  in  Nineteenth 
Century  Thought  (trans.  Krappe,  1946). 

22  Mill,  Principles  of  Political  Economy,  in  Collected  Works  of  John  Stuart  Mill,  vol.  3  (ed.  Robson, 
1965;  istedn.,  London,  1848),  p.  594. 

23  On  Cobden’s  ideas  about  international  relations,  see  generally  Dawson,  Richard  Cobden  and 
Foreign  Policy:  A  Critical  Exposition,  with  Special  Reference  to  Our  Day  and  its  Problems  (1926).  On 
Cobden’s  life,  career  and  ideas  generally,  see  Edsall,  Richard  Cobden:  Independent  Radical  (1986);  and 
Hinde,  Richard  Cobden:  A  Victorian  Outsider  (1987). 

24  Viner,  ‘The  Intellectual  History  of  Laissez  Faire’,  Law  and  Economics ,  3(1960),  p.  45  at  p.  61. 

25  See  the  text  at  n.  20,  above. 
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itself,  on  the  basis  of  its  own  perceived  self-interest,  whether  it  would  or 
would  not  trade  with  other  States.26 

Nevertheless,  from  the  late  nineteenth  century  this  traditional  view 
began  to  come  under  increasing  challenge  from  within  the  international 
legal  fraternity.  A  minority  of  lawyers,  who  saw  themselves  as  a  kind  of 
international  legal  avant-garde ,  sought  to  pioneer  a  transformation  of  their 
discipline  in  the  direction  indicated  by  the  liberal  economists.  A  notable 
figure  in  this  movement  was  the  French  writer  Albert  Geoffre  de  la  Pra- 
delle,  who  concluded  that,  contrary  to  the  traditional  (and,  in  his  view,  now 
outdated)  norms  of  international  law,  China  did  not  have  the  right  to  pur¬ 
sue  a  policy  of  economic  isolation  vis-a-vis  the  rest  of  the  world.  By  playing 
the  miser  and  obstinately  withholding  its  wealth  from  the  stream  of  world 
commerce,  China,  in  la  Pradelle’s  view,  was  injuring  the  world  as  a  whole 
by  violating  what  he  termed  its  duty  of  international  ‘solidarity’,  i.e.,  its 
duty  to  co-operate  with  other  States  in  raising  the  standard  of  living  of  man¬ 
kind  generally,  in  the  way  explained  by  the  liberal  political  economists.27 

One  of  the  most  instructive  contrasts  between  the  traditional  and  the 
newer  approaches  to  customary  international  law  concerned  the  question  of 
economic  warfare.  Around  the  beginning  of  the  twentieth  century,  the  phe¬ 
nomenon  of  organizing  boycotts  on  political  grounds  began  to  come  into 
use,  most  notably  in  China,  beginning  in  1905  with  the  US  as  the  target  (in 
response  to  restrictive  immigration  measures)  and  in  the  Ottoman  Empire  in 
1908-9  (in  response  to  the  Austrian  annexation  of  Bosma-Herzogovina).28 

26  See,  for  example,  de  Martens,  Precis  du  droit  des  gens  moderne  de  I’Europe  fonde  sur  les  traites  et 
I’usage  (1831),  vol.  i,  pp.  310-12,  for  an  affirmation  of  the  ‘incontestable  right’  of  States  to  refuse  to 
trade  with  other  States  if  they  so  choose.  See  also  Halleck,  International  Law  or  Rules  Regulating  the 
Intercourse  of  States  in  Peace  and  War  (3rd  edn.,  by  Baker,  1893),  vol.  1,  pp.  453—4,  for  a  contemp¬ 
tuous  dismissal  of  any  contention  that  China  or  Japan  was  under  a  legal  duty  to  enter  into  commercial 
relations  with  other  States. 

27  La  Pradelle,  ‘La  Question  chinoise’,  Revue  generate  de  droit  international  public ,  8(1900),  p.  272. 
For  views  of  other  international  law  writers  to  the  same  general  effect,  see  von  Liszt,  Le  Droit  inter¬ 
national:  expose  systematique  (trans.  Gidel,  1927,  from  9th  German  edn.,  1913),  pp.  74-5;  Merign- 
hac,  Traite  de  droit  public  international  (1905),  vol.  1,  pp.  256-8;  and  Piedelievre,  Precis  de  droit 
international  public  (1894),  pp.  471-2. 

28  On  the  1905  boycott  by  the  Chinese  against  the  US,  see  Hunt,  The  Making  of  a  Special  Relation¬ 
ship:  The  United  States  and  China  to  igiq  (1983),  at  pp.  235-41 ;  McKee,  Chinese  Exclusion  versus  the 
Open  Door  Policy  igoo-igo6:  Clashes  over  China  Policy  in  the  Roosevelt  Era  (1977),  pp.  103-25;  and 
Ts’ai,  ‘Reaction  to  Exclusion:  The  Boycott  of  1905  and  Chinese  National  Awakening’,  Historian,  39 
(1976),  p.  95.  For  a  general  history  of  Chinese  boycotting,  see  generally  Remer,  A  Study  of  Chinese 
Boycotts  with  Special  Reference  to  their  Effectiveness  (1933).  On  the  boycott  in  the  Ottoman  Empire 
against  Austria,  see  Quataert,  Social  Disintegration  and  Popular  Resistance  in  the  Ottoman  Empire 
(1983),  pp.  121-45.  The  word  ‘boycott’  comes  from  the  experiences  of  one  Captain  Charles  Cunn¬ 
ingham  Boycott,  an  oppressive  agent  in  Ireland  for  an  absentee  English  landowner,  who  was  subjected 
to  total  ostracism  by  the  angry  tenants  of  County  Mayo  in  the  early  1880s.  For  an  account  of  this  inci¬ 
dent  (probably  somewhat  embroidered)  see  Davitt,  The  Fall  of  Feudalism  in  Ireland  (1904), 
pp.  274-9.  The  first  writer  to  give  serious  attention  to  the  boycott  as  a  weapon  of  political  struggle  on 
the  international  scene  was  apparently  the  Indian  philosopher  and  political  theorist  Aurobindo  Ghose  at 
the  end  of  the  nineteenth  century.  For  an  interesting  description  of  his  thought  in  this  regard,  see 
Varma,  The  Political  Philosophy  of  Sri  Aurobindo  (i960),  pp.  240-7.  For  one  of  the  most  perceptive 
analyses  of  the  phenomenon  from  the  Western  standpoint,  see  Pinon,  ‘Une  Forme  nouvelle  des  luttes 
internationales:  le  boycottage’,  Revue  des  deux  mondes,  51  (1909),  p.  199. 


1 2 1 


BOYCOTT  AND  THE  LAW  OF  NATIONS 

International  lawyers  of  the  traditional  stripe,  like  Vattel  before  them  and 
the  International  Court  later,  saw  no  objection  to  the  practice,  on  the 
ground  that  there  was  no  legal  duty  on  the  part  of  States  to  trade  with  one 
another  to  begin  with.29  A  more  perceptive  analysis  of  the  question, 
though,  came  from  the  French  lawyer  Paul  Fauchille  in  the  1920s.  He 
pointed  out  that  the  answer  given  to  the  question  of  the  legality  of  boycot¬ 
ting  depended  on  which  of  two  possible  approaches  one  took  to  the  broader 
issue  of  the  nature  of  international  society  as  a  whole.  If  one  emphasized,  as 
the  traditional  law  did,  the  independence  of  States,  then  the  conclusion 
would  follow  that  a  refusal  to  trade,  for  whatever  reason,  would  be  permiss¬ 
ible  because  it  would  be  within  the  sovereign  right  of  the  State  concerned. 
If,  on  the  other  hand,  one  started,  as  la  Pradelle  did,  from  a  premiss 
emphasizing  the  interdependence  of  States,  then  the  conclusion  would  be 
different.  Here,  as  the  classical  political  economists  had  pointed  out,  a  prac¬ 
tice  such  as  boycotting  would  not  be  permissible  because,  as  observed 
above,  it  was  the  duty  of  States  to  remove  barriers  to  trade,  not  to  impose 
them.  (Fauchille,  incidentally,  placed  himself  in  the  traditionalist  camp.)3° 
The  definitive  summation  of  the  purported  principle  of  ‘solidarity’  came 
from  Robert  Redslob  of  the  University  of  Strasbourg  during  the  1930s.  In 
the  spirit  of  the  classical  political  economists  and  of  la  Pradelle,  he  stressed 
that  the  idea  of  ‘solidarity’  was  founded  upon  the  fact  of  ever-increasing 
interdependence  among  States.  More  specifically,  he  held  that  it  has  two 
principal  aspects:  mutual  aid  by  States  of  one  another,  and  the  exchange  of 
goods  (this  latter  being  rooted  in  the  international  division  of  labour).  In 
Redslob’s  opinion,  it  was  now  necessary  for  modern  international  law  to 
reverse  the  old  priority  set  by  Wolff  and  Vattel  in  the  eighteenth  century 
and  to  hold  that,  contrary  to  their  views,  a  State’s  duties  to  the  international 
community  at  large  should  now  take  precedence  over  its  own  parochial  and 
short-term  interests.  He  denounced  the  ‘pseudo-morality’  of  utilitarianism, 
with  its  emphasis  on  the  single-minded  pursuit  of  national  self-interest,  in 
favour  of  a  more  cosmopolitan  and  humanitarian  outlook.31 

Of  a  similar  turn  of  mind  was  the  American  lawyer  Ellery  C.  Stowell.  In 
a  spirit  reminiscent  of  Cobden,  he  argued  that  the  purpose  of  international 
law  should  be  not  merely  the  keeping  of  the  peace  but  also  the  facilitating  of 
mutually  beneficial  commercial  intercourse.  He  condemned  as  ‘ill-advised’ 
the  attempt  by  international  lawyers  ‘to  adopt  the  doctrine  of  absolute 
sovereignty  as  the  a  priori  basis  of  our  system’.32 

29  See,  for  example,  Baty,  International  Law  (1909),  pp.  64-71,  in  which  the  author  says  (at 
pp.  65-6):  ‘It  is  indeed  difficult  to  understand  the  objections  brought  against  the  .  .  .  principle  of  the 
boycott.  That  persons  who  strongly  disapprove  of  the  character  and  acts  of  another  should  bind  them¬ 
selves  to  have  no  intercourse  with  him,  and  to  unite  others  with  them  in  that  course,  seems  the  most 
natural  thing  in  the  world.  .  .  .  ’  See  also,  to  this  same  general  effect,  Lauterpacht,  ‘Boycott  in  Inter¬ 
national  Relations’,  this  Year  Book,  14  (1933),  P-  125  at  pp.  139-40. 

30  Fauchille,  Traite  de  droit  international  public  (1926),  vol.  1,  part  1,  pp.  487-8. 

31  Redslob,  Les  Principe s  du  dioit  des  gens  moderne  (1937)1  PP-  I74-9I  ■ 

32  Stowell,  International  Law:  A  Restatement  of  Principles  in  Conformity  with  Actual  Practice 
(1931),  pp.  137-41- 
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Beliefs  of  this  kind  were,  in  the  meantime,  finding  a  ready  audience 
among  certain  statesmen,  and  particularly  Americans.  President  Woodrow 
Wilson,  whose  views  on  this  matter  were  widely  shared  by  his  fellow- 
countrymen,  believed  that  an  important  cause  of  the  First  World  War  had 
been  the  economic  nationalist  policies  of  the  European  States  and  the  bitter 
rivalries  which  they  had  fostered.33  He  accordingly  included  among  his 
famous  Fourteen  Points  of  January  1918  ‘the  removal,  so  far  as  possible,  of 
all  economic  barriers  and  the  establishment  of  an  equality  of  trade  con¬ 
ditions’  among  member  States  of  the  proposed  League  of  Nations.34  In  this 
same  vein,  he  included  among  his  five  Additional  Points  later  that  year  a 
proposal  for  an  express  prohibition  on  ‘selfish  economic  combinations  or 
any  form  of  economic  coercion’  by  League  members  against  one  another.35 
(In  the  event,  however,  the  League  of  Nations  Covenant  did  not  include  a 
strong  commitment  of  this  kind  to  the  general  removal  of  economic  barriers 
between  states.)36 

During  the  period  between  the  two  World  Wars,  there  were  two 
notable  areas  in  which  concerns  of  this  kind  manifested  themselves.  First 
was  that  of  access  by  States  to  supplies  of  vital  raw  materials.  Fears  were 
expressed  that,  unless  the  ‘have-not’  States  (as  they  were  known)  could 
be  guaranteed  access  to  essential  raw-material  supplies,  the  seeds  of 
future  wars  would  be  sown.37  Japan,  clearly  a  charter  member  of  this  fra¬ 
ternity,  duly  became  a  leading  advocate  of  international  guarantees  of 
access  to  essential  raw  materials.38  In  language  clearly  reminiscent  of  la 
Pradelle,  the  Japanese  Government  endorsed  the  proposition  that  ‘it  is 
the  great  duty  of  every  government  today  to  open  wide  its  economic 
doors,  and  to  extend  to  all  people  free  access  to  what  is  vital  to  existence, 

33  Hogan,  Informal  Entente:  The  Private  Structure  of  Cooperation  in  Anglo-American  Economic  Dip¬ 
lomacy,  igi8-ig28  (1977),  at  pp.  13-14.  For  Wilson’s  views  on  the  subject  of  international  economic 
relations  generally,  see  Diamond,  The  Economic  Thought  of  Woodrow  Wilson  (1943),  pp.  131-92;  and 
Link,  Woodrow  Wilson:  Revolution,  War,  and  Peace  (1979),  pp.  72-103. 

34  Wilson,  ‘Address  to  the  Congress,  on  the  Conditions  of  Peace,  January  8,  1918’,  in  Scott  (ed.), 
President  Wilson’s  Foreign  Policy:  Messages,  Addresses,  Papers  (1918),  p.  354  at  pp.  359-60. 

35  Link,  op.  cit.  above  (n.  33),  at  p.  86  fn. 

36  Article  23  (e)  of  the  Covenant  committed  member  States  to  securing  and  maintaining  ‘freedom  of 
communications  and  of  transit  and  equitable  treatment  for  the  commerce’  of  other  League  members; 
but  it  made  this  obligation  ‘[sjubject  to  and  in  accordance  with  the  provisions  of  international  Conven¬ 
tions  existing  or  hereafter  to  be  agreed  upon’.  The  Permanent  Court  held  in  the  case  of  Railway  Traffic 
between  Lithuania  and  Poland,  PCIjf,  Senes  A/B,  No.  42  (1931),  that  Article  23  (e)  did  not  itself 
require  States  to  do  these  things,  in  the  absence  of  other,  independent,  treaty  obligations.  On  efforts 
which  the  League  of  Nations  undertook  during  its  existence  to  promote  free  trade,  see  League  of 
Nations,  Commercial  Policy  in  the  Interwar  Period:  International  Proposals  and  National  Policies 
(1942) ;  and  Rappard,  Post-war  Efforts  for  Freer  Trade  (1938). 

37  See,  for  example,  Darvall,  The  Price  of  European  Peace  (1937);  Dulles,  War,  Peace  and  Change 
(1939);  Simonds  and  Emeny,  The  Great  Powers  in  World  Politics:  International  Relations  and  Econ¬ 
omic  Nationalism  (1935);  and  Smith,  The  Strategy  of  Minerals:  A  Study  of  the  Mineral  Factor  in  the 
World  Position  of  America  in  War  and  Peace  (1919). 

38  For  a  highly  informative  (though  unsympathetic)  account  of  the  Japanese  position  on  this  issue 
during  the  1 920s,  see  Y oung,  Japan ’s  Special  Position  in  Manchuria:  Its  Assertion,  Legal  Interpretation 
and  Present  Meaning  (1931),  pp.  298-326. 
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and  thus  to  save  the  more  unfortunate  from  unnatural  misery  and  discrimi¬ 
nation’.39 

The  second  area  of  concern  was  economic  warfare,  and  specifically  the 
practice  of  boycotting.  The  League  of  Nations  was  compelled  to  turn  its 
attention  to  this  question  after  the  Japanese  invasion  of  Manchuria  in  1931. 
One  of  China’s  responses  to  the  invasion  took  the  form  of  a  boycott  by  the 
Chinese  population  of  Japanese  goods.  In  the  debates  in  the  League  over 
the  crisis,  Japan  condemned  the  boycott  as  an  act  of  hostility  for  which  the 
Chinese  Government,  in  its  view,  was  legally  responsible.40  No  judicial 
pronouncement  was  ever  made  on  this  point,  but  it  is  of  some  interest  to 
note  briefly  the  general  approach  that  the  political  organs  of  the  League 
took  towards  the  matter.  The  fact-finding  body  which  it  despatched  to  the 
Far  East  (the  Lytton  Commission,  named  after  its  chairman)  carefully  dis¬ 
claimed  any  intention  of  pronouncing  on  the  legality  of  the  boycott  under 
international  law,  turning  its  attention  instead  to  the  methods  used  to 
enforce  the  boycott  and  the  role  of  the  Chinese  Government  in  organizing 
it.41  The  fact  is,  though,  that  the  question  of  the  extent  of  participation  by 
the  Chinese  Government  could  hardly  have  been  relevant  except  on  the 
tacit  assumption  that  boycotting  was,  in  at  least  some  sense,  wrongful.  This 
tacit  assumption  of  illegality  was  apparent  throughout  the  debates  in  the 
League.  In  the  League  Council,  for  example,  the  approach  taken  by  Well¬ 
ington  Koo  (a  future  judge  of  the  ICJ)  was  to  argue  not  that  boycotting  was 
lawful  per  se  but  rather  that  it  was  justified  in  this  particular  case  as  a 
measure  of  self-defence  or  reprisal  against  Japan  for  its  prior  unlawful  act  of 
invasion.42  The  Assembly  of  the  League  substantially  endorsed  this  view  in 
1933,  by  characterizing  the  boycott  as  a  reprisal.43  It  would  perhaps  be 
unwise  to  read  too  much  legal  significance  into  such  a  finding  by  a  political 
body  in  the  heat  of  a  crisis.  Nevertheless,  the  affair  is  an  instructive  illus¬ 
tration  of  a  widely  shared,  if  still  somewhat  vague,  feeling  that  acts  of  econ¬ 
omic  hostility  such  as  boycotting  were  in  principle  wrongful. 

Ideas  of  this  kind  were  soon  to  become  central  to  the  legal  ordering,  or 
re-ordering,  of  international  society  generally.  As  in  the  aftermath  of  the 
First  World  War,  the  Americans  took  the  most  forthright  stance.  The  key 
figure  now  was  Cordell  Hull  who,  during  his  tenure  as  Secretary  of  State 
from  1933  to  1944,  was  a  tireless  crusader  for  the  twin — and,  in  his  view, 
inseparable — causes  of  free  trade  and  peace.  Hull  was  a  thorough-going 

39  Ibid.,  at  p.  307. 

40  League  of  Nations  Official  Journal ,  13  (1932),  P-  1872. 

41  Report  of  the  Commission  of  Enquiry  (Lytton  Commission),  LN  Doc.  C. 663. M. 320. 1932. VII 
(1932),  at  p.  120.  The  Commission  pleaded  that  ‘this  problem  should  be  considered  at  an  early  date  and 
regulated  by  international  agreement’:  ibid. 

4i  League  of  Nations  Official  Journal,  13  (1932),  pp.  1883-4. 

43  ‘Report  Provided  for  in  Article  15,  Paragraph  4  of  the  Covenant,  Submitted  by  the  Special  Com¬ 
mittee  of  the  Assembly  in  Execution  of  Part  III  (Paragraph  5)  of  the  Resolution  of  March  nth,  1932, 
and  Adopted  by  the  Assembly  on  February  24th,  1933’,  ibid.,  Special  Supplement  112  (1933),  at 
pp.  56,  72.  For  an  excellent  account  of  the  League’s  consideration  of  the  boycott  aspect  of  the  Manchur¬ 
ian  crisis,  see  Willoughby,  The  Sino-Japanese  Controversy  and  the  League  of  Nations  (1935), 
pp.  604—22. 
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Cobdenite,  believing  that  free  trade  was,  as  he  put  it,  ‘the  spear-point  of 
peace’.44  The  Atlantic  Charter  of  August  1941,  which  set  out  many  of  the 
basic  principles  which  the  UN  Charter  would  later  embody,  reflected  these 
concerns  (although  not  as  strongly  as  Hull  would  have  liked).  One  of  the 
principles  stated  in  it  was  ‘the  desire  to  bring  about  the  fullest  collaboration 
between  all  nations  in  the  economic  field  .  .  .  ’.  Another  was  the  goal  of 
furthering  ‘the  enjoyment  by  all  States  ...  of  access,  on  equal  terms,  to  the 
trade  and  to  the  raw  materials  of  the  world  which  are  needed  for  their  econ¬ 
omic  prosperity’.45 

These  concerns  duly  found  their  way,  at  least  in  a  very  general  fashion, 
into  the  UN  Charter  in  1945.  One  of  the  purposes  of  the  organization,  as 
stated  in  Article  1,  is  ‘  [t] o  achieve  international  co-operation  in  solving 
international  problems  of  an  economic  .  .  .  character’.  Article  55  confirms 
this  goal  by  stating  it  to  be  the  duty  of  the  UN  to  promote  ‘higher  standards 
of  living,  full  employment,  and  conditions  of  economic  and  social  progress 
and  development’.  In  Article  56,  the  member  States  pledge  themselves  ‘to 
take  joint  and  separate  action’  in  co-operation  with  the  organization  to 
achieve  these  ends.  It  is  true  that  the  UN  Charter  does  not  expressly  link 
these  economic  concerns  with  the  organization’s  principal  function,  the 
safeguarding  of  international  peace;  but  it  is  apparent  from  the  historical 
circumstances  surrounding  the  formation  of  the  post- 1945  world  order  that 
these  two  aspects  of  international  life  were  intimately  related. 

The  basic  idea,  broadly  speaking,  was  to  promote  a  truly  durable  peace 
on  the  basis  of  material  prosperity,  in  the  manner  foreseen  by  the  classical 
liberal  economists.  There  was  no  longer  an  optimistic  assumption,  how¬ 
ever,  that  this  state  of  affairs  would  come  about  naturally.  A  degree  of  guid¬ 
ance  was  clearly  called  for.  The  basic  strategy  was  to  effect  a  sharp 
separation  between  the  political  and  the  economic  spheres  of  international 
relations,  with  each  sphere  to  be  guided  by  norms,  and  equipped  with  insti¬ 
tutional  structures,  appropriate  to  its  nature.  As  a  result,  economic  rela¬ 
tions  between  States  would  be  insulated,  to  the  greatest  extent  possible, 
from  political  relations,  and  thereby  be  set  free  to  take  their  own  ‘natural’ 
course.46 

44  The  Memoirs  of  Cordell  Hull  (1948),  p.  525.  On  the  strongly  Cobdenite  outlook  of  Hull,  see  Gad¬ 
dis,  The  United  States  and  the  Origins  of  the  Cold  War  1941-1947  (1972),  at  pp.  18-23;  and  Allen, 
The  International  I  rade  Philosophy  of  Cordell  Hull’,  American  Economic  Review ,  43  (1953),  p.  101. 

45  Atlantic  Charter,  14  August  1941,  UK/US:  Royal  Institute  of  International  Affairs,  United 
Nations  Documents  1941—1945  (1946),  at  pp.  9—10.  On  the  drafting  of  the  economic  provisions  of  the 
Atlantic  Charter,  see  Dallek,  Franklin  D.  Roosevelt  and  American  Foreign  Policv,  1952—1945  (1979),  at 
pp.  281-5;  Gardner,  Sterling-Dollar  Diplomacy  in  Current  Perspective:  The  Origins  and  Prospects  of 
our  International  Economic  Order  (3rd  edn.,  1980),  pp.  40-53;  and  Langer  and  Gleason,  The  Undec¬ 
lared  War  1940-1941  (1953),  at  pp.  682-8. 

46  The  most  explicit  legal  articulation  of  this  principle  appears  in  the  Articles  of  Agreement  of  the 
International  Bank  for  Reconstruction  and  Development  (World  Bank),  27  December  1945:  United 
Nations  Treaty  Series,  vol.  2,  p.  134.  Article  3(5X6)  stipulates  that  loan  arrangements  are  to  be  made 
'with  due  attention  to  considerations  of  economy  and  efficiency  and  without  regard  to  political  or  other 
non-economic  influences  or  considerations’.  Article  4(10)  provides  that  ‘[o]nly  economic  considerations’ 
shall  be  relevant  to  the  lending  decisions  made  by  the  Bank.  On  the  difficult  problems  to  which  these 
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The  political  component  of  this  post-war  order  was  centred  upon  the 
UN,  which  was  based  upon  the  traditional  principle  of  the  sovereign 
equality  of  States,  substantially  as  inherited  from  Wolff  and  Vattel.  The 
primary  function  of  the  UN  was  to  keep  the  peace  in  the  narrow  sense  of 
that  term,  by  dealing,  through  its  collective  security  apparatus,  with  emer¬ 
gencies  in  the  form  of  actual  outbreaks  of  violence  (or  threats  thereof).  In 
addition,  the  UN  Charter  imposed  upon  States,  in  Article  2(4),  a  basic 
minimum  standard  of  neighbourly  conduct:  they  were  to  refrain  from  the 
threat  or  use  of  force. 

In  the  sphere  of  economic  relations,  on  the  other  hand,  the  standard  of 
conduct  expected  of  States  was  to  be  distinctly  higher.  Here,  the  dominant 
ethos  would  be  that  of  co-operation,  in  the  spirit  of  the  principle  of  ‘solidar¬ 
ity’  as  expounded  by  la  Pradelle,  Redslob  and  Stowell.  In  place  of  the 
rivalry  and  ruthless  pursuit  of  self-interest  that  was  all  too  characteristic  of 
political  relations,  the  stress  in  the  economic  realm  would  be  on  co¬ 
operation  in  the  common  cause  of  advancing  the  material  well-being  of 
mankind  as  a  whole.  More  broadly,  this  ethos  of  co-operation  in  the  cause 
of  prosperity  would  be  the  principal  guarantor,  in  the  long  run,  of  world 
peace,  as  the  siren-call  of  material  wealth  increasingly  lured  nations  away 
from  petty  political  jealousies,  in  the  way  that  the  classical  economists  of 
the  previous  century  had  foretold.47 

The  principal  institution  of  the  economic  system,  analogous  to  the  UN  in 
the  political  sphere,  was  to  have  been  the  International  Trade  Organization 
(ITO).  According  to  its  constitutional  instrument,  the  Habana  Charter  of 
1948,  the  ITO  was  to  oversee  such  areas  of  international  economic  life  as 
tariffs,  unfair  trading  practices,  foreign  investment,  commodity  agreements 
and  State  trading.48  It  was  to  be  equipped  with  a  general  conference  of  all 
the  member  States,  analogous  to  the  UN  General  Assembly,  and  was  also 
to  have  a  dispute-settlement  mechanism.  In  the  event,  the  ITO  never  came 
into  existence,  because  of  the  ironic  failure  of  the  US,  its  principal  sponsor, 

provisions  gave  rise  in  the  1960s  in  the  context  of  World  Bank  lending  to  South  Africa  and  Portugal,  see 
Mason  and  Asher,  The  World  Bank  since  Bretton  Woods  (1973),  pp.  586-91;  and  Bleicher,  ‘UN  v. 
IBRD:  A  Dilemma  of  Functionalism’,  International  Organization ,  24  (1970),  p.  31. 

47  On  the  importance  of  a  global,  open-door  economic  order  as  a  vital  component  of  world  peace,  in 
the  broad  sense,  in  the  post-World  War  II  order,  see  generally  Baldwin,  op.  cit.  above  (n.  8),  at 
pp.  206—10;  Gaddis,  op.  cit.  above  (n.  44),  at  pp.  18-23;  Maier,  In  Search  of  Stability:  Explorations  in 
Historical  Political  Economy  (1987),  pp.  121-52;  Kolko,  The  Politics  of  War:  The  World  and  United 
States  Foreign  Policy,  2943-1945  (1968),  at  pp.  242-79;  Pollard,  Economic  Security  and  the  Origins  of 
the  Cold  War,  1943-1950  (1985),  at  pp.  1-9,  243-53;  Eckes,  Jr,  ‘Open  Door  Expansionism  Reconsi¬ 
dered:  The  World  War  II  Experience’,  Journal  of  American  History ,  59  (1973),  p.  909;  Gilpin,  ‘Econ¬ 
omic  Interdependence  and  National  Security  in  Historical  Perspective’,  in  Knorr  and  Trager  (eds.), 
Economic  Issues  and  National  Security  (1977),  p-  igatpp.  45-53 ;  and  Pollard ‘Economic  Security  and 
the  Origins  of  the  Cold  War:  Bretton  Woods,  the  Marshall  Plan  and  American  Rearmament, 
1944-1950 Diplomatic  History ,  9  (1985),  p.  271. 

48  Habana  Charter,  21  March  1948,  UN  Doc.  E/Conf.  2/78  (1948).  On  the  provisions  of  the  Habana 
Charter  generally,  see  Brown,  The  United  States  and  the  Restoration  of  World  Trade:  An  Analysis  and 
Appraisal  of  the  ITO  Charter  and  the  General  Agreement  on  Tariffs  and  Trade  (1950);  Wilcox,  A 
Chatter  for  World  Trade  (1949);  and  Fawcett,  ‘The  International  Trade  Organization’,  this  Year  Book, 

24  (I947h  P-  376- 
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to  ratify  the  Habana  Charter.49  In  its  place  (though  far  less  sweeping  in  its 
coverage)  was  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  of 
1947. 50  In  addition,  a  variety  of  other  functional  organizations  were  estab¬ 
lished  to  promote  co-operation  in  such  areas  as  international  monetary 
relations  (the  International  Monetary  Fund,  or  IMF),  civil  aviation 
(the  International  Civil  Aviation  Organization,  or  ICAO),  agriculture  (the 
Food  and  Agriculture  Organization,  or  FAO)  and  maritime  matters  (the 
Intergovernmental  Maritime  Consultative  Organization,  or  IMCO). 
Despite  the  still-birth  of  the  ITO,  therefore,  the  basic  vision  of  a  post-war 
international  system  organized  into  two  more  or  less  distinct  spheres — the 
political  and  the  economic — remained  essentially  intact. 

The  founding  fathers  of  this  post-World  War  II  system  of  world  order 
did  not  outlaw  economic  warfare  explicitly  and  directly.  In  fact  (as  will  be 
seen  in  further  detail  in  Section  III  below),  the  Western  countries  have 
consistently  opposed  efforts  by  Third-World  States  to  promulgate  such  a 
direct  prohibition.51  It  would  be  very  wrong  to  conclude,  however,  that  the 
Western  countries  have  been  opposed,  in  principle,  to  restrictions  upon  the 
waging  of  economic  warfare.  Quite  the  opposite  is  the  case,  as  we  are  now 
in  a  position  to  appreciate.  In  the  Western  scheme  of  things,  an  express 
prohibition  against  economic  warfare  is  not  objectionable  in  principle. 
Rather,  it  is  unnecessary ,  in  the  light  of  the  general  nature  of  the  dual  sys¬ 
tem  of  international  relations — political  and  economic — that  was  instituted 
in  the  1940s.  If  economic  and  political  relations  could  be  kept  rigorously 
separate  from  one  another,  then  there  would  still  be  ample  room  for  dis¬ 
putes  to  arise  within  the  economic  sphere  (e.g.,  disputes  over  allegations  of 
unfair  trading  practices,  such  as  dumping).  But  there  would  be  no  scope, 
ideally  at  least,  for  disruptions  of  economic  relations  in  connection  with 
political  disputes. 

As  part  of  this  same  basic  policy,  the  Western  countries  have  been  simi¬ 
larly  reluctant  to  allow  matters  of  economic  relations  to  intrude  into  the  pol¬ 
itical  sphere.  They  have  therefore  preferred  to  deal  with  questions  of 
economic  relations  on  their  own  terms  (i.e.,  as  technical  economic  matters) 
and  to  avoid  politicizing  them.52  For  this  reason,  the  Western  States  have 
consistently  opposed  all  attempts  to  interpret  concepts  of  a  political  nature 
such  as  force  and  aggression  as  encompassing  economic  warfare.  But  this 
opposition  to  the  intertwining  of  economic  and  political  issues  should  not 
be  confused  with  opposition  in  principle  to  the  restricting  of  economic  war- 


49  On  the  failure  of  the  Habana  Charter  to  enter  into  force,  see  generally  Diebold,  The  End  of  the 
International  Trade  Organization  (1951).  On  the  opposition  to  it  which  developed  in  the  US  and  other 
countries  after  the  drafting,  see  Gardner,  op.  cit.  above  (n.  45),  at  pp.  369-78. 

50  30  October  1947:  United  Nations  Treaty  Series,  vol.  55,  p.  194.  Strictly  speaking,  the  GATT  is  a 
treaty  and  not  an  organization,  as  the  ITO  was  intended  to  be.  In  fact,  however,  the  GATT  system 
functions,  for  all  intents  and  purposes,  as  if  it  were  a  true  international  organization.  For  the  purposes  of 
this  discussion,  the  distinction  is  not  material. 

s'  See  the  text  at  n.  104,  below. 

52  Seen.  126,  below. 
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fare.  On  the  W estern  view,  there  has  simply  been  no  need  to  posit  the  exis¬ 
tence  of  an  explicit  and  autonomous  rule  of  customary  international  law  for¬ 
bidding  economic  warfare,  not  because  no  such  principle  exists,  but  rather 
because  it  emerges  naturally  and  automatically  from  the  general  legal  and 
institutional  structure  of  the  post-war  world. 

Precisely  because  the  ethos  of  ‘solidarity’  is  a  characteristic  of  the  post¬ 
war  system  of  world  order  as  a  whole,  it  makes  only  a  deceptively  modest 
appearance  in  the  specific  texts  with  which  lawyers  are  most  accustomed  to 
dealing.  Consider  the  GATT,  for  example.  It  certainly  does  not  expressly 
endorse  the  principle  of  ‘solidarity’  in  the  sweeping  form  in  which  la  Pra- 
delle  and  Redslob  had  stated  it.  On  its  face,  it  confines  itself  instead  to  the 
apparently  more  modest  goal,  as  expressed  in  the  preamble,  of  bringing 
about  ‘the  elimination  of  discriminatory  treatment  in  international 
commerce’.  It  is  important,  however,  to  appreciate  that  this  concept  of 
non-discrimination  is  best  seen  not  as  a  substitute  for,  but  rather  as  an 
implementation  of,  the  basic  ethos  of  ‘solidarity’.  It  is  essentially  the 
expression,  in  modern  juridical  terms,  of  a  rich  complex  of  ideas  and  ideals 
which  are  fundamentally  economic  in  character. 

Turning  to  the  question  of  economic  warfare  in  particular,  it  is  clear  that 
practices  such  as  the  mounting  of  boycotts  on  political  grounds  are  just  as 
incompatible  with  the  principle  of  non-discrimination  in  the  GATT  as  they 
were  with  the  idea  of  ‘solidarity’  in  times  past.  The  most  relevant  specific 
provision  of  the  GATT  in  this  regard  is  Article  XI,  which  bans  ‘prohibi¬ 
tions  or  restrictions  ...  on  the  importation  of  any  product  of  .  .  .  any 
other  contracting  party  or  on  the  exportation  ...  of  any  product  destined 
for  the  territory  of  any  other  contracting  party’.  It  is  true  that  the  divorce 
between  political  and  economic  relations,  as  reflected  in  the  GATT,  is  by 
no  means  complete.  The  most  noteworthy  exception  to  this  general  policy 
is  the  presence  of  a  national-security  exception  in  Article  XXI,  permitting  a 
State  party  to  derogate  from  the  basic  GATT  rules  when  ‘it  considers  it 
necessary  for  the  protection  of  its  essential  security  interests  ...  in  time  of 
war  or  other  emergency  in  international  relations’.  It  is  clear,  however,  that 
this  national-security  provision  is  an  exception  to  the  general  policy  of  the 
GATT.53 

During  the  1980s,  several  occasions  arose  for  a  confirmation  and  reaffir¬ 
mation  of  the  basic  policies  of  the  GATT — and,  by  extension,  of  the  struc¬ 
ture  of  the  post-1945  system  of  world  order  generally.  One  such 
opportunity  presented  itself  in  1982,  as  a  result  of  complaints  made  by 
Argentina  about  the  imposition  of  economic  measures  against  it  by  States 
sympathetic  to  the  UK  during  the  Falklands  conflict  of  that  year.  The 
essence  of  Argentina’s  contention,  supported  by  a  number  of  Third-World 

53  On  Article  XXI  of  the  GATT,  see  Jackson,  World  Trade  and  the  Law  of  GATT  (A  Legal  Analysis 
of  the  General  Agreement  on  Tariffs  and  Trade)  (1969),  pp.  748-52;  and  Knoll,  'The  Impact  of  Secur¬ 
ity  Concerns  upon  International  Economic  Law’,  Syracuse  Journal  of  International  Law  and  Com¬ 
merce,  11  (1984),  p.  567  at  pp.  581-607. 
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countries,  was  that  measures  of  that  kind  were  violations  of  the  GATT, 
because  they  were  imposed  on  political,  rather  than  bona  fide  economic, 
grounds.54  In  response,  the  GATT  ministerial  declaration  of  November 
1982  contained  a  statement  that  contracting  States  were  ‘to  abstain  from 
taking  restrictive  trade  measures  of  a  non-economic  character,  not  consist¬ 
ent  with  the  General  Agreement’.55 

That  this  policy  of  keeping  economic  relations  separate  from  political 
ones  is  something  to  be  taken  seriously  within  the  context  of  the  GATT 
became  apparent  from  the  results  of  two  claims  which  Nicaragua  raised 
against  the  US.  The  first  concerned  action  taken  by  the  US  in  1982  to 
deprive  Nicaragua  of  its  right  to  export  a  certain  quota  of  sugar  for  sale  in 
the  high-price  American  market.  There  was  no  doubt  that  the  action  had 
been  taken  on  political,  rather  than  economic,  grounds.  In  1984,  a  GATT 
panel  upheld  Nicaragua’s  complaint  that  the  measure  violated  the  GATT 
principle  of  non-discrimination56  (although  the  US  refused  to  reinstate  the 
quota,  precisely  on  the  ground  that  broader  considerations  than  economic 
ones  were  involved  in  the  dispute).57 

More  instructive  was  the  second  Nicaraguan  complaint  in  GATT  against 
the  US,  concerning  the  trade  boycott  instituted  in  1985 — the  same  issue 
with  which  the  International  Court  had  dealt  so  summarily,  as  observed 
above,  from  the  standpoint  of  general  customary  international  law.  As  it 
happened,  the  GATT  panel  was  not  able  to  pronounce  upon  the  merits  of 
Nicaragua’s  claim,  because  the  US  invoked  the  national-security  exception 
of  the  GATT  as  a  justification.  The  panel  did,  however,  caustically  note  in 
its  report  in  1986  that  boycotts  ‘such  as  the  one  imposed  by  the  United 
States,  independent  [sic]  of  whether  or  not  they  were  justified  under 
Article  XXI,  run  counter  to  the  basic  aims  of  the  GATT,  namely  to  foster 
non-discriminatory  and  open  trade  policies,  to  further  the  development  of 
the  least-developed  contracting  parties  and  to  reduce  uncertainty  in  trade 
relations’. 58  It  went  on  to  express  the  hope  that  States  would  not  make  use 
of  their  rights  under  the  national-security  exception — a  provision  that 
clearly  is  political  rather  than  economic  in  character — until  they  had  ‘care¬ 
fully  weighed’  their  security  needs,  on  the  one  hand,  against  ‘the  need  to 
maintain  stable  trade  relations’,  on  the  other.59 


54  GATT  Focus,  June  1982,  at  p.  4. 

ss  Basic  Instruments  and  Selected  Documents,  Supplement  No.  29,  at  pp.  9,  11.  On  the  relevance 
of  the  GATT  norms  to  the  Falklands  conflict,  see  Mayall,  ‘The  Sanctions  Problem  in  International 
Economic  Relations:  Reflections  in  the  Light  of  Recent  Experience’,  International  Affairs,  60  (1984), 
p.  631  at  pp.  635-7. 

56  ‘United  States  Imports  of  Sugar  from  Nicaragua:  Report  of  the  Panel’,  Basic  Instruments  and 
Selected  Documents,  Supplement  No.  31,  at  p.  67.  This  case  has  the  distinction  of  constituting  the 
only  formal  finding,  to  date,  of  the  illegality  of  an  act  of  economic  warfare.  Concerning  this  case  see 
Knoll,  loc.  cit.  above  (n.  53),  at  pp.  598-9,  603-6. 

57  GATT,  GATT  Activities  in  1Q84,  at  p.  39. 

58  GATT  Doc.  L/6053  (1986),  at  p.  18. 

59  Ibid. 
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The  International  Court,  in  dealing  with  the  same  incident  the  same 
year,  expressed  no  such  need  for  a  ‘careful  weighing’  of  competing  political 
and  economic  interests.  The  probable  reason  is  that  (as  noted  above)  it  was 
considering  the  question  exclusively  from  the  political  standpoint.  That  is 
to  say,  it  was  concerned  only  with  the  question  of  the  infringement  of  sover¬ 
eign  rights,  through  such  means  as  intervention  in  internal  affairs  and  the 
use  of  force.  The  Court  in  effect  conceded  as  much  in  its  judgment  by 
tersely  noting  that  questions  of  breaches  of  the  GATT  were  outside  its  jur¬ 
isdiction  and  that,  in  any  event,  the  GATT  had  only  been  ‘referred  to  in 
passing’  by  the  counsel  for  Nicaragua.60 

It  is  clear,  then,  that  the  Court  also  did  not  consider  (although  arguably 
it  could  have)  the  crucial  questions  arising  from  the  broader  significance  of 
the  GATT — i.e.,  the  issues  raised  not  by  the  text  of  the  agreement  con¬ 
sidered  in  isolation,  but  rather  by  the  role  that  the  GATT  plays  in  the 
larger  programme  of  bringing  order  and  stability  to  international  relations 
generally.  1  If  the  International  Court  had  endorsed  the  Western  liberal 
strategy  for  promoting  world  peace  in  its  fullest  sense,  instead  of  concen¬ 
trating  on  narrower  issues  such  as  intervention  and  the  use  of  force,  it 
would  have  reached  a  different  conclusion  on  the  legality  of  the  trade  boy¬ 
cott.  It  would  have  recognized  the  existence  of  a  general  principle  that 
States  should  keep  their  economic  relations  insulated  as  carefully  as  poss¬ 
ible  from  their  political  ones — a  general  principle  whose  specific  form  is  a 
duty  of  non-discrimination  in  economic  relations  on  political  grounds,  and 
whose  clear  implication  is  that  economic  warfare  is,  at  least  in  principle, 
impermissible. 


III.  The  Socialist  Approach:  from  ‘Capitalist 
Encirclement’  to  Non-discrimination 

The  evolution  of  the  socialist  countries’  position  on  the  legality  of  econ¬ 
omic  warfare  may  be  treated  more  briefly  than  that  of  the  Western  States. 
The  economic  policies  of  the  socialist  States  are  rooted  not  in  the  classical 
liberal  tradition  of  Adam  Smith  and  his  followers,  but  rather,  in  terms  of 
doctrine,  on  the  labour  theory  of  value  as  expounded  by  Karl  Marx  in  the 
nineteenth  century  and,  in  practice,  on  the  central  planning  system  inau¬ 
gurated  by  Stalin  in  the  USSR  in  the  1920s  and  1930s. 

The  liberal  and  the  socialist  views  of  international  economic  relations, 
however,  are,  in  certain  significant  respects,  not  so  incompatible  as  some 
might  initially  suppose.  It  is  true  that  Marx  himself  had  little  interest  in  the 


60  Nicaragua  v.  US,  loc.  cit.  above  (n.  2),  at  p.  126,  para.  245. 

61  See  the  text  at  n.  46,  above. 
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question  of  free  trade  among  States.62  It  is  true  too  that  the  Stalinist  sys¬ 
tem  of  central  planning  has  tended  to  make  the  socialist  economies  highly 
autarkic.63  More  significant  for  present  purposes,  however,  is  the  fact  that 
the  socialist  countries  have  been  consistent  advocates  of  a  general  norm  of 
non-discrimination  in  international  economic  relations.  The  socialist 
States  also  share  with  their  Western  counterparts  a  reluctance  to  endorse 
the  existence  of  an  explicit  norm  of  customary  international  law  prohibit¬ 
ing  economic  warfare.  They  have  generally  provided  passive  support  for 
Third-World  initiatives  of  this  kind  (which  will  be  discussed  in  the  fol¬ 
lowing  section),  but  they  have  carefully  refrained  from  taking  the  lead  in 
them.64 

There  is  one  major  difference  between  the  socialist  position  in  this 
area  and  the  Western  one.  To  the  socialist  countries,  the  principle  of 
non-discrimination  in  economic  relations  (as  well  as,  more  broadly,  the 
principle  of  divorcing  economic  relations  from  political  ones)  is  essen¬ 
tially  an  autonomous  concept.  It  is  true  that  the  socialist  countries 
speak  of  international  economic  relations  in  terms  of  such  general  prin¬ 
ciples  as  the  ‘international  division  of  labour’  and  the  ‘principle  of 


62  Marx  expressed  contempt  for  the  materialistic  obsession  of  the  bourgeoisie  with  what  he  called 
‘that  single,  unconscionable  freedom’  known  as  free  trade:  Marx  and  Engels,  ‘Manifesto  of  the  Commu¬ 
nist  Party’,  in  Karl  Marx  and  Friedrich  Engels:  Selected  Works  in  One  Volume  (1968;  1st  edn.,  Lon¬ 
don,  1848),  p.  31  at  p.  38.  The  context  in  which  these  remarks  appear,  however,  is  a  general 
denunciation  of  bourgeois  practices.  Marx  did  not  ever  devote  significant  attention  to  the  subject  of 
international  trade. 

63  On  Stalin’s  programme  of  economic  autarky,  see  generally  Day,  Leon  Trotsky  and  the  Politics  of 
Economic  Isolation  (1973) ;  and  Parrott,  Politics  and  Technology  in  the  Soviet  Union  (1983),  pp.  19-75. 
On  the  general  tendency  of  centrally  planned  economies  towards  autarky,  see  Viner,  International 
Trade  and  Economic  Development  (1953),  pp.  74-93;  and  Neuberger,  ‘Central  Planning  and  its  Lega¬ 
cies:  Implications  for  Foreign  Trade’,  in  Brown  and  Neuberger  (eds.),  International  Trade  and  Cen¬ 
tral  Planning:  An  Analysis  of  Economic  Interactions  (1968),  p.  349. 

6+  The  socialist  countries  have  consistently  given  the  highest  priority  in  international  circles  to  the 
restricting  of  the  use  of  military  force,  as  opposed  to  ‘economic  aggression’,  indirect  aggression  and  the 
like.  The  original  proposal  by  the  Soviet  Union  for  a  definition  of  aggression,  for  example,  dealt  only 
with  aggression  by  direct  armed  force:  UN  Doc.A/C. 1/608  (1950),  reprinted  in  General  Assembly 
Official  Records,  5th  Session,  Annexes  (Agenda  Item  72),  at  p.  4  (1950).  In  response  to  criticism  from  a 
number  of  Latin-American  countries,  to  the  effect  that  the  Soviet  approach  failed  to  take  account  of 
various  forms  of  indirect  aggression,  including  ‘economic  aggression’,  the  Soviet  Union  modified  its 
draft  proposal  to  encompass  ‘economic  aggression’:  UN  Doc.  A/AC. 66/L. 2/Rev.  1  (1953),  reprinted  in 
Report  of  the  Special  Committee  on  the  Question  of  Defining  Aggression,  General  Assembly  Official 
Records,  9th  Session,  Supplement  No.  11,  at  p.  13,  UN  Doc.  A/2638  (1953).  For  the  Soviet  Union’s 
admission  that  it  had  taken  this  step  in  response  to  criticism  from  the  developing  countries,  see  ibid.,  at 
p.  9. 

A  more  recent  indication  of  the  position  of  the  socialist  countries  in  this  regard  took  place  in  the 
course  of  debates  over  the  Soviet  Union  s  proposal  in  the  1970s  tor  a  multilateral  convention  on  the  non¬ 
use  of  force.  Here  again,  the  developing  countries  were  anxious  to  include  a  provision  on  economic  war¬ 
fare.  This  time,  the  socialist  States  resisted  the  idea:  see  Summary  Records  of  the  13th  Meeting  of  the 
Special  Committee  on  Enhancing  the  Effectiveness  of  the  Principle  of  Non-use  of  Force  in  International 
Relations,  UN  Doc.  A/AC.193/SR.13  (1978),  at  pp.  12-13.  (In  the  event,  the  UN  General  Assembly 
adopted  a  declaration  on  this  subject  in  19871  in  lieu  of  the  Soviet  Union’s  proposed  convention:  see 
n.  1 12,  below.) 
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mutual  advantage  ,°5  But  these  ideas  appear  to  be  little  more  than  matters 
of  the  most  general  common  sense,  wholly  lacking  the  coherence,  depth 
and  rigour  which  Western  liberal  economic  thinking  has  attained  in  this 
area  over  the  years. 

In  general,  the  socialist  countries,  while  strongly  supporting  the  con¬ 
cept  of  non-discrimination  in  economic  relations,  have  shown  no  sign  of 
subscribing  to  ideas  of  ‘solidarity’  of  the  kind  propounded  by  la  Pradelle 
or  Redslob  or  Stowell.  On  the  contrary,  they  not  only  continue  to 
accept,  but  also  strongly  to  insist  upon,  the  continuing  validity  and  fun¬ 
damental  character  of  the  principle  of  the  sovereign  equality  of  States 
which  lies  at  the  heart  of  traditional  international  law.  The  very  purpose 
of  the  norm  of  non-discrimination,  to  the  socialist  countries,  has  been  to 
reinforce  these  traditional  principles,  not  to  transform  or  undermine 
them.  More  specifically,  the  purpose  of  the  norm  of  non-discrimination 
is  to  ensure  that  each  State  is  left  free  to  adopt  whatever  domestic  econ¬ 
omic  and  social  system  it  chooses  without  fearing  that  it  will  suffer  from 
measures  of  economic  discrimination  by  other  States  on  that  ground 
alone.66 

The  nature  of  the  socialist  countries’  concern  on  this  score  is  readily 
apparent  from  a  brief  survey  of  the  historical  circumstances  in  which  it 
emerged.  The  impetus  behind  the  concept  of  non-discrimination  was  clearly 
the  desire  to  defeat  what  Stalin  denounced  as  the  policy  of  ‘capitalist  encir¬ 
clement’  (i.e.,  economic  isolation)  of  the  Soviet  Union  on  the  part  of  the 
capitalist  powers  in  the  wake  of  the  Russian  Revolution.67  Concrete  action 
towards  this  end  began  shortly  after  the  Bolshevik  consolidation  of  power, 
in  the  form  of  a  policy  of  concluding  bilateral  trade  agreements  designed  to 
preclude  such  measures.  The  first  significant  step  in  this  direction  was  an 
agreement  with  the  UK  in  March  1921,  in  which  the  two  States  agreed, 
inter  alia ,  ‘not  to  impose  or  maintain  any  form  of  blockade  against  each 
other’  and  ‘not  to  exercise  any  discrimination’  against  one  another’s  trade, 
as  compared  with  their  treatment  of  third  States.68  In  the  ensuing  years, 
the  Soviet  Government  proceeded  to  conclude  a  series  of  agreements  con¬ 
taining  similar  commitments  on  the  part  of  each  party  to  refrain  from  parti¬ 
cipating  in  boycotts  mounted  against  the  other  by  third  States.  Agreements 


65  See,  for  example,  Shershnev,  On  the  Principle  of  Mutual  Advantage:  Soviet-American  Economic 
Relations  (trans.  Shirokov,  1978). 

66  The  Soviet  Union  has  stressed  that  the  development  of  trade  between  countries  is  a  good  thing, 
provided  that  it  results  in  benefits  to  all  parties  concerned  and  does  not  entail  intervention  in  the  internal 
affairs  of  States.  See,  for  example,  the  statement  of  the  Soviet  Union  to  that  effect  in  the  Second  Com¬ 
mittee  of  the  UN  General  Assembly,  General  Assembly  Official  Records ,  3rd  Session,  2nd  Committee, 
73rd  meeting,  at  p.  214,  UN  Doc.  A/C.2/SR.73  (1948). 

67  Stalin,  ‘Political  Report  to  the  Central  Committee,  December  18  [1925]’,  in  Works,  vol.  7:  7925 

( 1 954) >  P-  2G  at  P-  3°5- 

68  Trade  Agreement,  16  March  1921,  Russia/UK,  Article  1 :  Bntish  and  Foreign  State  Papers,  vol. 
114,  p.  373;  League  of  Nations  Treaty  Senes,  vol.  4,  p.  127. 
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to  this  effect  were  reached  with  Turkey  (in  1925), 69  Germany  (in  1926), 70 
Lithuania  (in  1926), 71  Persia  (in  1927), 72  Afghanistan  (in  1931), 73  Estonia 
(in  1932)74  and  Latvia  (in  1932). 75  In  addition,  agreements  concluded  with 
Germany  (in  1925)76  and  Latvia  (in  1927)77  included  provisions  that  the 
commercial  relations  between  the  parties  were  to  be  governed  solely  by 
economic  considerations.  (More  conventional  provisions  for  MFN  status 
were  negotiated  with  Denmark  (in  1923), 78  Japan  (in  1925), 79  Norway  (in 
1925), 80  Estonia  (in  1929)81  and  Turkey  (in  1931). )82 

At  the  League  of  Nations  in  1931,  the  Soviet  Union  went  further  and 
proposed  the  adoption  of  a  multilateral  Pact  of  Economic  Non-aggression, 
the  essence  of  which  was  a  requirement  on  the  part  of  States  parties  to  forgo 
‘any  discrimination  whatever’  in  their  economic  relations  with  one 
another.83  The  proposal  was  basically  designed  to  counter  anti-dumping 
measures  which  various  States  had  imposed  against  Soviet  goods  and  was, 
in  all  probability,  hardly  intended  to  be  taken  seriously  (as,  indeed,  it  was 
not).84  Even  so,  it  can  hardly  be  concluded  that  the  Soviet  Government  was 
anything  but  sincere  in  its  general  campaign  for  a  principle  of  non-discrimi¬ 
nation. 

In  addition,  it  should  be  noted  that,  at  the  time  that  the  planning  was 
taking  place  for  the  institutional  structure  (both  political  and  economic)  of 

69  Treaty  of  Friendship  and  Neutrality,  17  December  1925,  Turkey/USSR,  Protocol  II:  League  of 
Nations  Treaty  Series,  vol.  157,  p.  353. 

70  Treaty  signed  at  Berlin,  24  April  1926,  Germany/USSR,  Article  3:  ibid.,  vol.  53,  p.  387. 

71  Treaty  of  Non-aggression,  28  September  1926,  Lithuania/USSR,  Article  4:  ibid.,  vol.  60,  p.  145. 

72  Treaty  of  Guarantee  and  Neutrality,  1  October  1927,  Persia/USSR,  Article  3:  ibid.,  vol.  112, 
P-  275- 

73  Treaty  of  Neutrality  and  Non-aggression,  24  June  1931,  Afghanistan/USSR,  Article  2:  ibid.,  vol. 
r57,  P-  371  • 

74  Treaty  of  Non-aggression  and  Peaceful  Settlement  of  Disputes,  4  May  1932,  Estonia/USSR, 
Article  2:  ibid.,  vol.  131,  p.  297. 

75  Treaty  of  Non-aggression,  5  February  1932,  Latvia/USSR,  Article  2:  ibid.,  vol.  148,  p.  113. 

7,1  Treaty  of  Friendship,  12  October  1925,  Germany/USSR,  Article  1:  British  and  Foreign  State 
Papers,  vol.  122,  p.  707. 

77  Treaty  of  Commerce,  2  June  1927,  Latvia/USSR,  Article  1 :  League  of  Nations  Treatv  Series,  vol. 
68,  p.  321 . 

78  Preliminary  Agreement,  23  April  1923,  Denmark/Russia,  Article  2:  ibid.,  vol.  18,  p.  15. 

79  Convention  Embodying  Basic  Rules  of  Relations,  20  January  1925,  Japan/USSR,  Article  4:  ibid 
vol.  34,  p.  31. 

*°  Treaty  of  Commerce  and  Navigation,  15  December  1925,  Norway/USSR,  Article  15:  ibid  vol 
47-  P-  9- 

81  Treaty  of  Commerce,  17  May  1929,  Estonia/USSR,  Article  13;  ibid.,  vol.  94,  p.  323. 

82  Treaty  of  Commerce  and  Navigation,  16  March  1931,  Turkey/USSR,  Article  16:  Degras  (ed.), 
Soviet  Documents  on  Foreign  Policy,  vol.  2:  1923-1932  (1952),  at  p'  479. 

83  Draft  Protocol  of  a  Pact  of  Economic  Non-aggression  submitted  by  the  Soviet  Delegation  to  the 
Commission  of  Enquiry  on  European  Union:  ibid.,  at  pp.  499-500. 

84  For  the  Soviet  Union’s  own  explanation  of  the  draft  protocol,  see  Minutes  of  the  Session  of  2-5 
November  1931  of  the  Commission  of  Enquiry  on  European  Union,  LN  Doc.  C. 910. M. 478. 1931. VII 
( 1 93 1 ),  at  PP-  11-17-  F°r  the  records  of  the  discussion  in  the  Commission,  see  generally  ibid.  For  the 
report  of  the  special  committee  which  was  appointed  to  examine  the  draft  protocol,  see  Report  by  the 
Special  Committee  Appointed  to  Examine  the  Draft  Pact  of  Economic  Non-aggression,  League  of 
Nations  Official  Journal,  13  (1932),  p.  152.  For  a  brief  account  of  this  initiative  by  the  Soviet  Union, 
see  Haslam,  Soviet  Foreign  Policy  1930-1933:  The  Impact  of  the  Depression  (1983),  pp.  51-2. 
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the  post-ig45  world,  neither  the  Soviet  Union  itself  nor  the  Western 
powers  saw  any  fundamental  barrier  to  Soviet  participation  in  the  global, 
open-door  mercantile  repubhck’  which  Hull  and  his  comrades  were  design- 
ing-  The  USSR  participated  in  the  Bretton  Woods  conference  of  1944 
which  laid  the  foundations  for  the  IMF  and  the  World  Bank.85  The  Habana 
Charter  too  was  drafted  with  a  view  to  accommodating  the  State-trading 
systems  of  the  socialist  countries.  State-trading  entities  were  enjoined  to 
act  in  a  manner  consistent  with  the  general  principles  of  non-discriminat- 
ory  treatment’  which  formed  the  basis  of  the  Charter  (as  of  the  GATT). 
More  specifically,  such  entities  were  to  undertake  their  purchasing  ‘solely  in 
accordance  with  commercial  [i.e.,  not  political]  considerations’.  6  So  long 
as  the  socialist  States  adhered  to  the  basic  norm  of  non-discrimination,  then 
the  founding  fathers  of  the  post-World  War  II  order  saw  no  fundamental 
bar  to  their  participation  in  the  great  global  ‘mercantile  republick’  in  the 
making.87 

In  the  event,  the  onset  of  the  Cold  War  in  the  late  1940s  upset  these  plans 
to  integrate  the  socialist  countries  into  the  global  economy.88  The  Soviet 
Union  declined  to  ratify  the  Articles  of  Agreement  of  the  IMF  and  the 
World  Bank,  stood  obstinately  aloof  from  both  the  GATT  and  the  ITO, 
and  condemned  the  whole  idea  of  a  multilateral,  open-door  world  economy 
as  a  vehicle  for  American  economic  domination.89  It  continued,  however, 
to  insist  upon  the  validity  of  the  principle  of  non-discrimination,  taking 
care  to  contend  that  it  was  not  based  on  the  need  to  adopt  any  particulat' 
global  economic  regime  (i.e.,  that  it  was  not  tied  to  the  Western  liberal  pro¬ 
gramme  of  dismantling  economic  barriers  between  States  generally).90 

An  appropriate  occasion  for  the  continued  championing  of  this  principle 
of  non-discrimination  arose  in  the  late  1940s,  when  the  Western  countries, 
led  by  the  US,  began  to  impose  a  strategic  embargo  against  the  socialist 
States  (i.e.,  to  restrict  the  sale  of  goods  which  might  have  military  util¬ 
ity).91  The  socialist  countries  reacted  at  the  UN  by  sponsoring  a  resolution 

85  Van  Dormael,  Bretton  Woods:  Birth  of  a  Monetary  System  (1978),  pp.  216-21. 

86  Habana  Charter,  loc.  cit.  above  (n.  48),  Article  29(i)(a). 

87  For  the  tolerant  views  of  the  US  Department  of  State  on  the  subject  of  State  trading — provided 
that  State  traders  operated  on  the  basis  of  economic,  rather  than  political,  considerations — see  US 
Department  of  State,  Proposals  for  Expansion  of  World  Trade  and  Employment ,  Department  of  State 
Publication  No.  2411  (1945),  at  p.  17.  Over  the  course  of  time,  a  number  of  socialist  countries  have 
become  parties  to  the  GATT  (Yugoslavia,  Poland,  Hungary  and  Romania).  By  the  late  1980s,  it  was 
thought  that  the  Soviet  Union  itself  might  become  a  party. 

88  For  an  excellent  general  account  of  the  early  Cold  War  period  which  accords  substantial  attention 
to  the  area  of  economic  relations,  see  generally  Paterson,  Soviet-American  Confrontation:  Postwar 
Reconstruction  and  the  Origins  of  the  Cold  War  (1973). 

89  For  an  expression  of  the  views  of  the  socialist  countries  to  this  effect,  see  the  statement  by  Poland 
in  UN  Economic  and  Social  Council  Official  Records ,  8th  Session  (7  February-18  March  1949),  270th 
meeting,  at  p.  551. 

90  For  a  statement  by  Poland  to  this  effect,  see  Plenary  Meetings  of  the  General  Assembly:  Summary 
Records  of  Meetings  21  September-i  2  December  1948 ,  at  pp.  594-5. 

91  For  useful  general  accounts  of  the  formative  period  of  the  strategic  embargo,  see  Adler-Karlsson, 
Western  Economic  Warfare  1949-1967:  A  Case  Study  in  Foreign  Economic  Policy  (1968),  pp.  22-6; 
Eckes,  Jr,  The  United  States  and  the  Global  Struggle  for  Minerals  (1979),  pp.  153-7;  Paterson,  op.  cit. 
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in  the  General  Assembly,  unsuccessfully,  to  the  effect  that  the  UN  Charter 
forbids  ‘any  discrimination  in  trade  or  credit  policy  which  is  calculated  to 
apply  sanctions  or  to  influence  the  domestic  or  foreign  policy  of  any  other 
country’.92 

Another  occasion  for  the  USSR  to  assert  this  principle  presented  itself 
in  the  mid-1970s,  in  the  context  of  steps  taken  by  the  US  to  restore  MFN 
trading  status  to  the  Soviet  Union  (which  had  been  revoked  in  1951). 
That  restoration  was  made  conditional,  by  means  of  the  Jackson-Vanik 
amendment  to  the  Trade  Act  of  1974,  on  the  Soviet  Union’s  liberalizing 
of  its  policy  on  emigration.93  In  the  event,  the  Soviet  Government 
rejected  the  condition,  on  the  stated  ground  that  it  was  unwilling  to 
accept  ‘a  trade  status  that  is  discriminatory  and  subject  to  political  con¬ 
ditions  .  .  .  ’.94 

The  most  recent  pronouncements  by  the  socialist  countries  on  this  ques¬ 
tion  took  place  in  1985,  in  the  course  of  debates  in  the  UN  Security  Council 
over  Nicaragua’s  complaint  against  the  US  trade  boycott.  In  the  course  of 
the  debate,  the  Soviet  Union  noted  that  ‘unilateral  political  limitations  on 
trade  and  arbitrary  boycotts  or  sanctions  of  any  kind  create  an  atmosphere 
of  tension  and  mistrust  in  international  economic  relations  .  .  .  ’.95  Poland 
expressed  rather  more  forthright  views  on  the  subject  (as  well  it  might, 
since  it  was  the  object  itself  of  various  economic  measures  imposed  by  the 
US  in  response  to  its  declaration  of  martial  law  of  1981).  It  condemned  the 
American  boycott  of  Nicaragua  as  ‘totally  unlawful  and  inconsistent  with 
the  provisions  of  the  Charter  of  the  United  Nations’,  referring  specifically 
to  Articles  1  and  2. 96  It  also  attacked  the  boycott  on  the  ground  that  it 
undermined  ‘the  established  practice  of  international  trade  relations  .  .  . 
that  political  elements  are  not  introduced  into  trade  or  commerce’.97  The 
Ukraine  joined  the  chorus,  condemning  the  boycott  as  a  violation  of  the 


above  (n.  88),  at  pp.  66-74;  Pollard,  op.  cit.  above  (n.  47),  at  pp.  161-4;  Wolf,  US  East-West  Trade 
Policy:  Economic  Warfare  versus  Economic  Welfare  (1973),  pp.  47-51;  and  Mastanduno,  ‘Trade  as  a 
Strategic  Weapon:  American  and  Alliance  Export  Control  Policy  in  the  Early  Postwar  Period’,  Inter¬ 
national  Organization,  42(1988),  p.  121. 

92  UN  Doc.  A/C. 2/137  (i948)-  For  the  debates  in  the  Second  Committee  of  the  UN  General 
Assembly  on  this  draft  resolution,  see  generally  General  Assembly  Official  Records,  3rd  Session,  2nd 
Committee,  meetings  71-6,  at  pp.  185-278  (1948). 

93  10  USC  §2432  (1980). 

94  Digest  of  US  Practice  in  International  Law,  1975,  p.  538.  On  the  Jackson-Vanik  amendment 
generally,  and  the  Soviet  Unions  reaction  thereto,  see  Caldwell ,  American-Soviet  Relations  from  igqj 
to  the  Nixon-Kissinger  Grand  Design  (1981),  pp.  190-8;  Kissinger,  Years  of  Upheaval  (1982), 
pp.  246-55,  985-98;  Orbach,  The  American  Movement  to  Aid  Soviet  Jews  (1979),  pp.  129-54;  Parrott, 
op.  cit.  above  (n.  63),  at  pp.  259—65;  Zaslavsky  and  Brym  Soviet-Jewish  Emigration  and  Soviet 
Nationality  Policy  (1983),  pp.  64-9;  and  Korey,  ‘Rescuing  Soviet  Jewry:  Two  Episodes  Compared’, 
Soviet  Jewish  Affairs,  5  (1975),  part  1,  p.  3. 

95  Security  Council  Official  Records,  40th  Session,  2578th  meeting,  at  p.  26,  UN  Doc.  S/PV.2578 

(1985)- 

96  Ibid.,  at  p.  27. 

97  Ibid.,  at  p.  28. 
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UN  Charter,  as  well  as  of  the  General  Assembly’s  Declaration  on 
Friendly  Relations  between  States  of  1970. 98 

On  the  whole,  then,  it  may  be  concluded  that  the  socialist  countries 
are  in  substantial  agreement  with  the  Western  ones  on  the  existence  of  a 
norm  of  non-discrimination  in  economic  relations,  although  it  is  certainly 
true  that  the  conceptual  bases  of  this  principle  are  quite  different  in  the 
eyes  of  the  two  groups.  The  Western  concept  is  ultimately  economic  in 
character,  in  the  sense  that  it  derives  (as  discussed  in  the  previous  sec¬ 
tion)  from  the  theories  and  insights  of  the  classical  political  economists  of 
the  eighteenth  and  nineteenth  centuries.  The  socialist  conception,  in  con¬ 
trast,  is  essentially  juridical  in  nature;  that  is  to  say,  it  is  largely  indepen¬ 
dent  of  any  particular  set  of  economic  doctrines  and  is  designed,  instead, 
to  reinforce  the  sovereign  rights  of  individual  States  to  choose  whatever 
economic  system  they  wish.  Despite  this  important  difference,  however, 
the  logical  implication  of  the  socialist  position,  as  of  the  Western  one,  is 
clear:  that  the  waging  of  economic  warfare  for  political  purposes  is 
impermissible. 


IV.  The  Third  World:  ‘Economic  Coercion’  and  the 
‘New  International  Economic  Order’ 

Of  the  three  principal  blocs  of  States,  the  developing  countries  have 
been  by  far  the  most  forthright  in  their  condemnation  of  economic  war¬ 
fare.  The  bases  of  their  objection  to  the  practice  differ  in  a  number  of 
respects  from  those  of  both  the  Western  and  the  socialist  States.  At  the 
same  time,  however,  there  are  significant  points  of  contact. 

The  Third-World  countries,  like  the  socialist  ones,  show  no  sign  of 
adhering  to  ideas  of  international  ‘solidarity’  based  upon  liberal,  laissez- 
faire  economic  principles.99  Instead,  they  echo  the  socialist  countries  in 
their  powerful  emphasis  on  the  sovereign  right  of  each  individual  State  to 
decide  for  itself  what  kind  of  domestic  economic,  social  and  political 
order  it  will  adopt,  free  from  coercion  by  other  States.  To  that  end,  they 
endorse,  like  the  socialist  countries,  a  principle  of  non-discrimination 
designed  to  safeguard  that  sovereign  right.  Article  4  of  the  Charter  of 
Economic  Rights  and  Duties  of  States  of  1974,  for  example,  provides,  to 
this  end: 

Every  State  has  the  right  to  engage  in  international  trade  and  other  forms  of 
economic  co-operation  irrespective  of  any  differences  in  political,  economic  and 

98  Security  Council  Official  Records,  40th  Session,  2579th  meeting,  at  p.  21,  UN  Doc.  S/PV.2579 
(1985).  On  the  Declaration  on  Friendly  Relations  between  States,  see  the  text  at  nn.  in  and  1 14, 
below. 

99  On  this  subject,  see  generally  Krasner,  Structural  Conflict:  The  Third  World  against  Global  Liber¬ 
alism  (1985). 
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social  systems.  No  State  shall  be  subjected  to  discrimination  of  any  kind  based 
solely  on  such  differences  ...  100 

At  the  same  time,  the  Third-World  countries  share  one  important 
characteristic  with  the  Western  States:  their  opposition  to  economic  war¬ 
fare  is  a  function  of  a  broad,  comprehensive  programme  for  the  ordering  of 
international  economic  relations  generally.  It  is  true  that  this  programme, 
known  as  the  ‘new  international  economic  order’,  is  quite  different  both  in 
character  and  in  detail  from  the  Western  liberal  one.  Nevertheless,  as  will 
be  discussed  presently,  there  is  a  certain  bond  between  them  at  a  very 
general  level  in  that  both  strongly  stress  the  importance  of  ever-increasing 
economic  interdependence  among  States.  The  ‘new  international  economic 
order’  is  therefore,  in  its  own  way,  a  programme  of  international  ‘solidar¬ 
ity’,  albeit  of  a  distinctly  Third-World  cast.101 

Finally,  it  may  be  noted  at  the  outset  that  there  is  one  significant  respect 
in  which  the  Third-World  position  differs  from  both  the  Western  and  the 
socialist  one:  that  is,  that  the  developing  countries  forcefully  reject  the  idea 
that  political  and  economic  relations  can  be  or  should  be  kept  rigorously 
separate  from  one  another.  The  ‘new  international  economic  order’,  by  its 
nature,  is  clearly  an  attempt  on  the  part  of  the  developing  States  to  harness 
their  political  strength  in  the  UN  General  Assembly  and  elsewhere  for  the 
transformation  of  the  system  of  international  economic  relations.  The 
general  thrust  of  this  programme,  speaking  very  broadly,  is  to  bring  about  a 
redistribution  of  global  wealth  in  favour  of  the  developing  States.  It  may  be 
added  that  the  Third  World  countries  have  tended  to  couch  their  pro¬ 
gramme  in  distinctly  juridical  terms,  most  notably  (for  present  purposes)  in 
the  form  of  the  doctrine  of  permanent  sovereignty  over  natural  resources 
and  of  the  Charter  of  Economic  Rights  and  Duties  of  States  of  1974. 102 

The  campaign  by  the  developing  countries  for  an  express  prohibition 
against  economic  warfare  has  advanced  on,  broadly  speaking,  two  fronts, 
one  of  which  has  borne  considerably  more  fruit  than  the  other.  One  strat¬ 
egy,  which  has  been  largely  unsuccessful,  has  been  to  attempt  to  subsume 


GA  Res.  3281  (XXIX),  General  Assembly  Official  Records ,  29th  Session,  Supplement  No.  31,  at 
p.  50,  UN  Doc.  A/9631  (1974).  See  the  text  at  n.  128,  below,  on  the  role  of  the  Charter  in  the  debate 
over  the  legality  of  economic  warfare. 

For  the  more  or  less  definitive  catalogue  of  Third-World  ambitions  in  the  sphere  of  international 
economic  relations,  see  the  Programme  of  Action  on  the  Establishment  of  a  New  International  Econ¬ 
omic  Order,  GA  Res.  3202  (S— VI),  General  Assembly  Official  Records,  6th  Special  Session,  Supple¬ 
ment  No.  1,  at  p.  5,  UN  Doc.  ^I<)559  ( 1 974) -  B°r  a  tiny  part  of  the  vast  literature  on  the  ‘new 
international  economic  order’,  see  Hart,  The  New  International  Economic  Order:  Conflict  and  Co-oper¬ 
ation  in  North-South  Economic  Relations,  1974-77  (1983);  and  Hossain  (ed.),  Legal  Aspects  of  the  New 
International  Economic  Order  (1980). 

For  the  text  of  the  Declaration  on  Permanent  Sovereignty  over  Natural  Resources,  see  GA  Res. 
1803  (XVII),  General  Assembly  Official  Records,  17th  Session,  Supplement  No.  17,  at  p.’  15,  UN  Doc. 
A/52 1 7  (19^2)-  See  the  text  at  n.  1 19,  below,  on  the  significance  of  the  principle  for  the  debate  over  the 
legality  of  economic  warfare.  For  the  text  of  the  Charter  of  Economic  Rights  and  Duties  of  States,  see 
n.  100,  above.  See  the  text  at  n.  128,  below,  on  the  significance  of  the  Charter  for  the  debate  over  the 
legality  of  economic  warfare. 
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economic  warfare  under  such  categories  of  traditional  international  law  as 
aggression,  force  and  non-intervention — principles  germane  to  the  area  of 
political  relations  between  States.  The  other,  more  successful,  approach 
has  been  to  justify  the  prohibiting  of  economic  warfare  as  necessary  for  the 
effective  safeguarding  of  certain  rights  in  the  economic  sphere — in  particu¬ 
lar,  the  right  to  nationalize  foreign-owned  property,  under  the  juridical 
rubric  of  the  principle  of  permanent  sovereignty  over  natural  resources.  We 
shall  look  briefly  at  each  of  these  strategies  in  turn. 

The  first  approach,  of  attempting  to  include  economic  warfare  within 
such  relatively  familiar  legal  categories  as  aggression  and,  more  particu¬ 
larly,  force,  has  proved  largely  unsuccessful  because  of  the  consistent  oppo¬ 
sition  of  the  Western  countries.  (The  socialist  countries,  in  contrast,  have 
given  passive — but  only  passive — support  to  the  developing  States  in  this 
area.)103  The  developed  Western  States  have  steadfastly  opposed  what  they 
regard  as  the  distortion  of  rules  of  law  designed  basically  to  deal  with  direct, 
armed  force,  preferring  instead  the  strategy  (as  outlined  above)  of  effecting 
a  general  separation  of  questions  of  economic  relations  from  political 
ones.104  The  Western  attitude  in  this  regard  manifested  itself  as  early  as  the 
San  Francisco  Conference  of  1945,  which  drafted  the  UN  Charter.  A 
proposal  by  Brazil  for  an  express  prohibition  against  the  use  by  States  of 
‘economic  measures’  inconsistent  with  the  Charter  was  overwhelmingly 
rejected.105  Nor  has  there  been  any  significant  change  in  the  Western 
States’  attitude  on  this  point  since  then,  even  when  they  themselves  have 
been  the  victims  of  acts  of  economic  warfare.  During  the  Arab  oil  embargo 
of  1973-4,  f°r  example,  the  Western  States,  which  were  the  principal  tar¬ 
gets  of  it,  made  no  real  attempt  to  attack  the  embargo  as  a  violation  of  the 
UN  Charter  (although  some  Western  writers  did).106 


103  See  n.  64,  above. 

104  See  the  text  at  n.  51 ,  above.  For  a  useful  summary  of  the  views  of  the  various  groups  of  States  in 
this  general  area,  as  expressed  in  the  debates  in  the  UN  in  the  early  1950s  on  the  subject  of  aggression, 
see  Report  by  the  Secretary-General,  General  Assembly  Official  Records,  7th  Session,  Annexes  (Agenda 
Item  54),  at  pp.17,  74-5.  UN  Doc.  A/2211  (1952).  See  also  Stone,  Aggression  and  World  Order:  A 
Critique  of  United  Nations  Theories  of  Aggression  (1958),  pp.  58-61,  66-8. 

105  Doc.  784,  I/1/27,  UNCIO  Documents  (1945),  vol.  6,  pp.  334-5.  The  reason  for  the  rejection  of 
the  Brazilian  proposal  is  by  no  means  clear  from  the  record,  although  the  vote  was  certainly  extremely 
lopsided  (26-2).  In  the  course  of  the  debates,  the  Belgian  delegate  put  forward  the  view  that  Brazil’s 
concern  about  the  use  of  economic  pressure  was  met  by  the  general  proviso  that  force  should  not  be  used 
in  ‘any  .  .  .  manner  inconsistent  with  the  Purposes  of  the  United  Nations’.  The  most  reasonable  inter¬ 
pretation  would  appear  to  be  that  the  Brazilian  amendment  was  rejected  on  the  ground  that  Article  2(4), 
as  drafted,  does  forbid  the  use  of  economic  warfare  if — but  only  if —the  measures  in  question  are  sub¬ 
stantially  equivalent  to  a  use  of  military  force  of  the  kind  clearly  forbidden  by  the  article.  For  an  inter¬ 
pretation  of  Article  2(4)  to  this  effect,  see  the  text  at  n.  1 16,  below. 

106  See,  for  example,  Buchheit,  ‘The  Use  of  Nonviolent  Coercion:  A  Study  in  Legality  under  Article 
2(4)  of  the  Charter  of  the  United  Nations’,  University  of  Pennsylvania  Law  Review,  122  (1974), 
p.  983 ;  Paust  and  Blaustein,  ‘The  Arab  Oil  Weapon — A  Threat  to  International  Peace’,  American  Jour¬ 
nal  of  International  Law,  68(1974),  p.  410;  and  Paust  and  Blaustein,  ‘The  Arab  Oil  Weapon:  A  Reply 
and  Reaffirmation  of  Illegality’,  Columbia  Journal  of  Transnational  Law,  15(1976),  p.  57.  It  would 
appear  that  the  victims  of  the  oil  embargo  would  have  had  a  valid  claim  against  the  one  Arab  oil  State 
(Kuwait)  which  was  a  party  to  the  GATT,  but  no  attempt  was  made  to  raise  the  matter  in  GATT. 
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In  general,  whenever  the  States  of  the  world  have  approached  questions 
in  this  area  from  the  standpoint  of  consensus,  the  firm  Western  stand  has 
prevented  the  expansion  of  the  concepts  of  aggression  and  force  to  include 
economic  warfare.  The  consensus  definition  of  aggression,  for  example, 
formulated  in  1974  by  the  UN  General  Assembly,  was  confined  to  the  use 
of  direct,  armed  aggression  for  that  reason.107  The  same  has  been  true  of 
rules  relating  to  the  use  of  force.  At  the  Vienna  Conference  on  the  Law  of 
Treaties  in  1968-9,  for  example,  the  developing  countries  sought  to  amend 
the  provision  stating  that  treaties  procured  by  the  use  of  force  were  void,  so 
as  to  state  expressly  that  the  use  of  economic  pressure  was  included 
therein.108  The  International  Law  Commission  of  the  UN  had  previously 
discussed  that  very  issue  and  concluded  that  it  was  best  simply  to  have  a 
general  statement  concerning  the  use  of  force  and  to  refrain  from  specifying 
one  way  or  the  other  whether  economic  warfare  fell  into  that  category.109  At 
the  Vienna  Conference,  that  same  approach  was  adopted.  In  the  interest  of 
consensus,  the  developing  countries  were  persuaded  to  drop  their  proposed 
amendment  and  to  rest  content,  instead,  with  a  side  declaration  by  the  con¬ 
ference  condemning  the  threat  or  use  of  ‘pressure  in  any  form’,  including 
economic,  in  the  inducing  of  treaties.110  Similarly,  in  the  debates  leading  to 
the  adoption  by  the  UN  General  Assembly  of  the  Declaration  on  Friendly 
Relations  between  States  of  1970,  which  included  a  section  dealing  with  the 

107  GA  Res.  3314  (XXIX),  General  Assembly  Official  Records ,  29th  Session,  Supplement  No.  31,  at 
p.  142,  UN  Doc.  A/9631  (1974).  For  the  decision  to  omit  any  reference  to  the  use  of  economic  pressure 
in  the  definition,  in  the  interest  of  preserving  a  consensus  behind  the  definition  as  it  ultimately  emerged, 
see  Report  of  the  Special  Committee  on  the  Question  of  Defining  Aggression,  General  Assembly  Official 
Records,  24th  Session,  Supplement  No.  20,  at  p.  15,  UN  Doc.  A/7620  (1969). 

108  United  Nations  Conference  on  the  Law  of  Treaties:  First  Session,  Vienna,  26  March-24  May 
1968:  Official  Records.  Summary  Records  of  the  Plenary  Meetings  and  of  the  Meetings  of  the  Committee 
of  the  Whole,  pp.  269-70,  UN  Doc.  A/Conf.  39/11  (1969). 

109  Report  of  the  International  Law  Commission  on  the  Work  of  its  18th  Session,  General  Assembly 
Official  Records,  21st  Session,  Supplement  No.  9,  UN  Doc.  A/6309/Rev.  1  (1966),  reprinted  in  Year¬ 
book  of  the  International  Law  Commission,  1966,  vol.  2,  pp.  172,  246,  UN  Doc.  A/CN.4/SER.  A/1966/ 
Add. 1  (1966).  On  the  debate  within  the  Commission  on  the  subject,  see  Malawer,  ‘A  New  Concept  of 
Consent  and  World  Public  Order:  “Coerced  Treaties”  and  the  Convention  on  the  Law  of  Treaties’, 
Vanderbilt  Journal  of  Transnational  Laiv,  4(1970),  p.  1  at  pp.  22-5;  and  Murphy,  ‘Economic  Duress 
and  Unequal  Treaties’,  Virginia  Journal  of  International  Law,  11(1970),  p.  51  at  pp.  54-7.  Critical  of 
this  approach  to  the  question,  on  the  ground  that  it  avoids  the  crucial  issue,  is  Stone,  Of  Law  and 
Nations:  between  Power  Politics  and  Human  Hopes  (1974),  pp.  231-31 . 

110  ‘Declaration  on  the  Prohibition  of  Military,  Political  or  Economic  Coercion  in  the  Conclusion 
of  Treaties’,  Final  Act  of  the  UN  Conference  on  the  Law  of  Treaties,  UN  Doc.  A/Conf.  39/26 
( 1 969) ,  in  United  Nations  Conference  on  the  Law  of  Treaties:  Official  Records.  Documents  of  the  Con¬ 
ference,  p.  285,  UN  Doc.  A/Conf.  39/11/Add.  2  (1971).  On  the  debate  at  the  Vienna  Conference  on 
the  subject  of  economic  pressure  as  force,  see  Sinclair,  The  Vienna  Convention  on  the  Law  of  Treaties 
(2nd  edn.,  1984),  pp.  177-9;  Elias,  ‘Problems  concerning  the  Validity  of  Treaties’,  Recueil  des  cours, 

1 34( 1 97I—I II).  P-  333  at  PP-  383-7;  Malawer,  loc.  cit.  (previous  note),  at  pp.  16-25;  id.,  ‘Imposed 
Treaties  and  International  Law’,  California  Western  International  Law  Journal,  7(1977),  p.  1  at 
pp.  129-36.  For  a  very  good  general  survey  of  the  status  of  economic  warfare  under  the  Vienna  Con¬ 
vention  on  the  Law  of  Treaties,  see  Partridge,  Jr,  ‘Political  and  Economic  Coercion:  Within  the 
Ambit  of  Article  52  the  Convention  on  the  Law  of  Treaties?’,  International  Lawyer,  5(1971) 
P-  755- 
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use  of  force,  the  Western  countries  successfully  held  out  against  the  express 
inclusion  of  economic  warfare  in  that  category.111 

The  only  real  success  which  the  developing  States  have  achieved  in  this 
area  has  been  in  the  association  of  economic  warfare  with  intervention,  in 
the  UN  General  Assembly’s  Declaration  on  Non-intervention  of  1965. 112 
That  declaration  forbids,  inter  alia,  ‘the  use  of  economic  .  .  .  measures  to 
coerce  another  State  in  order  to  obtain  from  it  the  subordination  of  the 
exercise  of  its  sovereign  rights  or  to  secure  from  it  advantages  of  any  kind’. 
Even  here,  the  triumph  was  less  complete  than  appears.  This  resolution 
was  pushed  through  the  General  Assembly  in  what  some  developed  States 
expressly  regarded  as  inadvisable  haste.113  Many  Western  countries  pro¬ 
ceeded  to  object  strenuously  when  the  declaration  was  incorporated  into  the 
Declaration  on  Friendly  Relations,  precisely  because  of  the  lack  of  exten¬ 
sive  deliberation  in  the  drafting  of  it.1'4 

One  final  remark  may  be  made  concerning  this  general  strategy  by  the 
Third-World  countries  to  prohibit  economic  warfare.  The  persistent  oppo¬ 
sition  of  the  Western  countries  to  importing  that  concept  expressly  into  the 
sphere  of  political  relations  between  States  only  means  that  economic  war¬ 
fare  cannot  be  considered  automatically  to  amount  to  a  use  of  force  or  to 


111  For  the  text  of  the  declaration,  see  GA  Res.  2625  (XXV),  General  Assembly  Official  Records, 
25th  Session,  Supplement  No.  28,  at  p.  121,  UN  Doc.  A/8028  (1970).  There  is  no  significant  body  of 
secondary  literature  in  English  on  the  drafting  of  the  declaration.  For  a  representative  sample  of  the 
debate  on  the  issue  of  economic  warfare,  see  Report  of  the  Special  Committee  on  Principles  of  Inter¬ 
national  Law  concerning  Friendly  Relations  and  Co-operation  among  States,  General  Assembly  Official 
Records,  20th  Session,  Annexes  (Agenda  Items  90  and  94),  at  pp.  88-90,  UN  Doc.  A/5746  (1964). 

112  GA  Res.  2131  (XX),  General  Assembly  Official  Records,  20th  Session,  Supplement  No.  14,  at 
p.  1 1 ,  UN  Doc.  A/6014  (1965).  This  formulation  was  substantially  borrowed  from  Article  19  (as  it  now 
is)  of  the  Charter  of  the  Organization  of  American  States  (OAS),  30  April  1948,  United  Nations  Treaty 
Series,  vol.  119,  p.  3,  which  provides  that  ‘[n]o  State  may  use  or  encourage  the  use  of  coercive 
measures  of  an  economic  or  political  character  in  order  to  force  the  sovereign  will  of  another  State  and 
obtain  from  it  advantages  of  any  kind’.  Similar  wording,  though  without  the  final  phrase,  was  used  in 
the  Charter  of  Economic  Rights  and  Duties  of  States  in  1974:  see  the  text  at  n.  130,  below.  Similar 
wording  also  appears  in  the  Declaration  on  the  Enhancement  of  the  Effectiveness  of  the  Principle  of 
Refraining  from  the  Threat  or  Use  of  Force  in  International  Relations,  adopted  by  the  UN  General 
Assembly  in  1987:  GA  Res.  42/22,  General  Assembly  Official  Records,  42nd  Session,  Supplement 
No.  49,  at  p.  287,  UN  Doc.  A/42/49  (1987).  (This  declaration  was  adopted  in  lieu  of  the  Soviet  Union’s 
proposed  international  convention  on  the  subject,  referred  to  in  n.  64  above.) 

113  See,  for  example,  the  remarks  made  by  the  UK,  France,  New  Zealand,  Canada,  Italy  and  Swe¬ 
den,  in  explanation  of  their  votes  on  the  declaration  in  the  First  Committee  of  the  General  Assembly: 
General  Assembly  Official  Records,  20th  Session,  1st  Committee,  1422nd  meeting,  at  pp.  430-4,  UN 
Doc.  A/C. i/SR. 1422  (1965). 

“4  See  Report  of  the  Special  Committee  on  Principles  of  International  Law  concerning  Friendly 
Relations  and  Co-operation  among  States,  General  Assembly  Official  Records,  21st  Session,  Annexes 
(Agenda  Item  87),  at  pp.  73-4,  UN  Doc.  A/6230  (1966).  There  would  appear  to  be  no  account  in  Eng¬ 
lish  of  the  cloudy  history  of  the  drafting  of  this  resolution  and  of  its  incorporation  into  the  Declaration 
on  Friendly  Relations  between  States.  That  is  unfortunate,  considering  the  importance  which  may 
come  to  be  attached  to  it  in  the  future,  as  a  consequence  of  references  to  it  by  the  International  Court  in 
Nicaragua  v.  US,  loc.  cit.  above  (n.  2),  at  p.  107,  para.  203.  On  the  subject  of  economic  warfare  and 
intervention  generally,  see  Bryde,  ‘Die  Intervention  mit  wirtschaftlichen  Mitteln’,  in  von  Munch  (ed.), 
Staatsrecht — Volkerrecht — Europarecht:  Festschrift  fur  Hans-Jiirgen  Schlochauer  zum  75.  Geburtstag 
am  28  Mam  ig8i  (1981),  at  p.  227. 
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aggression,  as  the  developing  countries  have  contended.115  It  still  remains 
possible,  however,  that,  in  particular  (and  probably  extremely  rare) 
instances,  measures  of  economic  warfare  might  attain  such  a  level  of  sever¬ 
ity  as  functionally  to  constitute  a  use  of  force.1’6  There  is  no  judicial  auth¬ 
ority  to  this  effect.  But  there  would  appear  to  be  no  reason  to  hold 
dogmatically  that  economic  warfare  could  never  amount  to  a  use  of  force  or 
to  aggression.  The  conclusion  is  only  that  it  does  not  necessarily  do  so.  In 
addition,  it  should  be  recalled  that  the  authority  of  the  UN  Security  Coun¬ 
cil  to  determine  the  existence  (under  Article  39  of  the  UN  Charter)  of  a 
threat  to  the  peace,  a  breach  of  the  peace  or  an  act  of  aggression  is  extremely 
broad — easily  broad  enough  to  encompass,  in  particular  (and  probably 
rare)  instances,  cases  of  economic  warfare.”7  Nevertheless,  the  basic  con¬ 
clusion  remains  valid  that  the  rules  of  international  law  relating  to  force  and 
aggression  are  not  the  place  to  look  for  a  general  customary-law  prohibition 
against  economic  warfare. 


115  The  majority  view  among  writers  is  that  Article  2(4)  of  the  UN  Charter  does  not  encompass  econ¬ 
omic  warfare,  at  least  not  in  the  general  case.  See,  to  this  effect,  for  example,  Bowett,  Self-Defence  in 
International  Law  (1958),  p.  148;  Brownlie,  International  Law  and  the  Use  of  Force  bv  States  (1963), 
pp.  361—2;  Goodrich  and  Hambro,  The  Charter  of  the  United  Nations:  Commentary  and  Documents 
(2nd  edn.,  1949),  p.  104;  Kelsen,  Principles  of  International  Law  (2nd  edn.,  1966,  ed.  Tucker), 
PP-  84-7;  Oppenheim,  International  Law:  A  Treatise ,  vol.  2  (7th  edn.,  1952,  ed.  Lauterpacht)! 
p.  153;  Bilder,  ‘Comments  on  the  Legality  of  the  Arab  Boycott’,  Texas  International  Law  Journal 
1 2( 1 977) >  P-  4*i  Dubois,  L  Embargo  dans  la  pratique  contemporaine’,  Annuaire  franpais  de  drvit 
international,  13(1967),  p.  99  at  pp.  109—10;  Dicke,  loc.  cit.  above  (n.  9);  Farer,  loc.  cit.  above  (n.  3); 
Kausch,  loc.  cit.  above  (n.  3);  Kunz,  ‘Sanctions  in  International  Law’,  American  Journal  of  Inter¬ 
national  Law ,  54(1960),  p.  324  at  pp.  331-2;  Leben,  ‘Les  Contre-mesures  inter-etatiques  at  les  sanc¬ 
tions  a  l’illicite  dans  la  societe  internationale’,  Annuaire  franqais  de  drvit  international,  28(1982),  p.  9  at 
p.  67;  Lillich,  ‘The  Status  of  Economic  Coercion  under  International  Law:  United  Nations  Norms’, 
Texas  International  Law  Journal,  12(1977),  P-  17  PP-  18— 19;  Sorensen,  ‘Principes  de  droit  inter¬ 
national  public’,  Recueil  des  cours,  1 01  ( 1961-1 1 1 ),  p.  1  at  pp.  236-7;  and  Waldock,  ‘The  Regulation  of 
the  Use  of  Force  by  Individual  States  in  International  Law’,  ibid.  81(1952-11),  p.  451  at  pp.  492-4. 

There  are,  of  course,  dissenters.  See,  for  example,  Cilliers,  Economic  Coercion  and  South  Africa, 
Part  II:  The  Legality  of  International  Economic  Coercion’,  South  African  Yearbook  of  International 
Law,  3(1977),  p.  126  at  pp.130-1;  and  Zedalis,  ‘Some  Thoughts  on  the  United  Nations  Charter  and 
the  Use  of  Military  Force  against  Economic  Coercion’,  Tulsa  Law  Journal,  17  (1982),  p.  487.  See  also 
the  writers  cited  in  n.  106,  above. 


For  a  convenient  collection  of  writings  on  this  general  subject,  seegenerallv  Lillich,  op.  cit.  above  (n  9) 

,  A™ng  the  wn(ers  endorsing  this  approach  are  McDougal  and  Feliciano,  Law  and  Minimum 
World  Public  Order:  The  Legal  Regulation  of  International  Coercion  (1961),  pp.  190-6-  Bilder  loc  cit 
above  (previous  note),  at  p.  44;  Brosche,  'The  Arab  Oil  Embargo  and  United  States  Pressure  against 
Chile:  Economic  and  Political  Coercion  and  the  Charter  of  the  United  Nations’,  Case  Western  Reserve 
Journal  of  International  Law ,  7(1974),  p.  3  at  p.  34;  Farer,  loc.  cit.  above  (n.  3),  at  pp.  411-13;  Muir, 
The  Boycott  in  International  Law’,  Journal  of  International  Law  and  Economics,  9(1974),  p.  187  at 
pp.  202-4.  For  interesting  illustrations  of  US  cases  which  have  adopted  this  general  approach  (in  the 
context  of  deciding  whether  ‘persecution’  can  encompass  economic  pressure  or  not)  see  Dunat  v  Hur 
f\744  Clr'  19J>,2)’  Diminich  v‘  Esperdy,  299  F  2d  244  (2d  C,r.  1961),  cert,  denied  369 
US  844  (.962) ;  and  Sonc  v.  flagg,  303  F  2d  289  (7th  C.r.  1962).  The  focus  of  the  present  discussion  is 
not  on  the  question  of  whether  economic  warfare  does  or  can  constitute  a  use  of  force  but  rather  on  the 
more  general  question  of  whether  it  can  be  said  to  constitute  a  violation  of  customary  international  law 
on  anv  basis. 


°n  the  Power  of  the  Security  Council  in  this  regard,  see  Nkala,  The  United  Nations  Inter¬ 
national  Law,  and  the  Rhodesian  Independence  Crisis  (1985),  pp.  163-76;  and  McDougal  and  Reis- 
man,  Rhodesia  and  the  United  Nations:  The  Lawfulness  of  International  Concern’,  American  loumal 
of  International  Law,  62(1968),  p.  1. 
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The  Third-World  countries  have  achieved  by  far  the  greater  success  in 
their  other  approach  to  the  banning  of  economic  warfare:  arguing  that  such 
a  prohibition  is  necessary  to  ensure  that  the  exercise  of  certain  other  rights 
in  the  economic  sphere,  most  notably  that  of  nationalization,  is  fully  safe¬ 
guarded  from  retaliation  by  other  (i.e.,  developed)  States.  In  this  respect, 
the  developing  countries’  campaign  against  economic  warfare  has  consti¬ 
tuted  one  part  of  a  much  broader  effort,  summed  up  in  the  programme  for  a 
‘new  international  economic  order’,  to  redistribute  the  wealth  of  the  world 
by  a  vast  array  of  mechanisms — for  example,  reform  of  the  international 
monetary  system,  increased  technology  transfer  to  developing  countries, 
tariff  preferences  for  Third-World  States,  the  exploitation  of  the  deep  sea¬ 
bed  for  the  benefit  of  developing  countries  and  so  forth.  For  present  pur¬ 
poses,  the  most  important  part  of  the  programme  is  the  oldest  one:  the 
assertion  of  the  right  to  nationalize  property.  This  right  forms  a  part  (and  a 
very  important  one)  of  the  more  general  principle  of  permanent  sovereignty 
over  natural  resources. 

An  important  component  of  the  developing  countries’  strategy  in  assert¬ 
ing  this  right  of  nationalization  has  been  to  insure  against  economic  retali¬ 
ation  on  the  part  of  the  developed  States  affected  by  it.  There  had  been  two 
earlier  nationalization  incidents  in  particular  in  which  the  countries  affected 
had  taken  such  measures  (although  with  little  real  impact):  the  US  in  the 
case  of  the  oil  company  nationalizations  by  Mexico  in  1938,  and  the  UK  in 
the  case  of  the  Iranian  oil  nationalization  of  1951. 118  These  incidents  were 
no  doubt  in  the  minds  of  the  Latin-American  States  which  sponsored  the 
first  resolution  on  the  right  of  permanent  sovereignty  over  natural  resources 
in  the  UN  General  Assembly  in  1952. 119  On  that  occasion,  Bolivia  pro¬ 
posed  that  the  resolution  include  a  provision  that  States  should  refrain  from 
resorting  to  ‘political  or  economic  intervention’  to  undermine  this  posited 
right.120  In  the  event,  the  resolution  included  only  a  much  more  opaque 
admonition  to  States  to  refrain  from  ‘acts,  direct  or  indirect,  designed  to 
impede  the  exercise  of  the  sovereignty  of  any  State  over  its  natural 
resources’.121  The  significance  of  this  early  incident  lies  in  the  way  that  it 
reveals  the  fundamentally  defensive  character  of  the  developing  countries’ 


118  On  the  US  response  to  the  Mexican  nationalizations,  see  generally  Chester,  United  States  Oil 
Policy  and  Diplomacy:  A  Twentieth  Century  Overview  (1983),  pp.  123-32;  Krasner,  Defending  the 
National  Interest:  Raw  Materials  Investments  and  US  Foreign  Policy  (1978),  pp.  181-5 1  Everest,  Mor- 
genthau,  the  New  Deal  and  Silver:  /I  Story  of  Power  (1950) ,  pp.  88-97;  Philip,  Oil  and  Politics  in  Latin 
America:  Nationalist  Movements  and  State  Companies  (1982),  pp.  201-26;  and  Koppes,  ‘The  Good 
Neighbor  Policy  and  the  Nationalization  of  Mexican  Oil’,  Journal  of  American  History ,  69(1982),  p.  62. 
On  the  measures  taken  by  the  UK  against  Iran,  see  Ford,  The  Anglo- Iranian  Dispute  of  1951-1952:  A 
Study  of  the  Role  of  Lazo  in  the  Relations  of  States  (1954),  pp.  119-20;  and  Krasner,  op.  cit.  above  (this 
note),  at  pp.  1 19-21. 

119  GA  Res.  626  (VII),  General  Assembly  Official  Records ,  7th  Session,  Supplement  No.  20,  at 
p.  18,  UN  Doc.  A/2631  (1952). 

120  UN  Doc.  A/C.2/L.166  (1952),  reprinted  in  General  Assembly  Official  Records,  7th  Session, 
Annexes  (Agenda  Item  25),  at  p.  7. 

121  See  n.  1 19,  above. 
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opposition  to  economic  warfare — a  character  which  it  has  retained  to  the 
present  day. 

With  the  passage  of  time,  the  connection  has  become  ever  clearer 
between,  on  the  one  hand,  the  abstract-sounding  concept  of  permanent 
sovereignty  over  natural  resources,  and,  on  the  other  hand,  the  more  con¬ 
crete  desire  by  the  Third  World  States  to  resort  to  nationalization  of 
foreign-owned  property  as  one  means  of  redistribution  of  global  wealth. 
The  UN  General  Assembly’s  principal  pronouncement  on  the  subject  in 
1962,  for  example,  expressly  linked  the  two  ideas.122  In  this  way,  the  oppo¬ 
sition  to  economic  warfare  also  came  to  be  intimately  bound  up  with  the 
emotive  and  controversial  question  of  nationalization.  Nowhere  was  this 
fact  more  apparent  than  in  the  case  of  the  Chilean  copper  nationalizations 
of  1971,  to  which  the  US  responded  by  imposing  a  number  of  economic 
measures  against  Chile  (consisting  chiefly  of  reductions  of  foreign  aid  and 
attempts  to  reduce  the  flow  of  capital  to  the  country).123  The  Chilean  affair 
became  something  of  a  cause  celebre,  giving  rise  to  a  new  assertiveness  on 
the  part  of  the  developing  States — including  an  increased  willingness  to 
make  an  explicit  connection  between  the  right  of  nationalization,  and  the 
prohibition  of  economic  measures  designed  to  impede  it.  Symptomatic  of 
this  new  assertiveness  was  the  statement  in  the  Declaration  of  Lima  of 
1971,  in  which  the  developing  States  proclaimed  that: 

Every  country  has  the  sovereign  right  freely  to  dispose  of  its  natural  resources  in 
the  interests. of  the  economic  development  and  well-being  of  its  own  people;  any 
external  political  or  economic  measures  or  pressures  brought  to  bear  on  the  exer¬ 
cise  of  this  right  is  a  flagrant  violation  of  the  principles  of  self-determination  of 
peoples  and  of  non-intervention,  as  set  forth  in  the  Charter  of  the  United  Nations 
and,  if  pursued,  could  constitute  a  threat  to  international  peace  and  security.124 

In  the  1980s,  Nicaragua  replaced  Chile  as  the  centre  of  Third-World 
attention  on  the  subject  of  economic  warfare,  with  the  US  still  playing  the 
warrior’s  role.  The  focus  was  not,  in  this  case,  on  nationalization.  But  it  was 
now  more  clear  than  ever  that  a  major  concern  of  the  developing  States  in 
this  area  has  been  the  promotion  of  their  own  class  interest  (so  to  speak) 
rather  than  of  a  global  ‘mercantile  republick’  in  the  Western  liberal  image. 
At  the  1983  session  of  the  UN  Conference  on  Trade  and  Development 
(UNCTAD),  a  resolution  was  adopted  at  the  behest  of  the  developing 


GA  Res.  1803  (XVII),  loc.  cit.  above  (n.  102).  For  a  minute  portion  of  the  immense  literature  on 
the  subject  of  permanent  sovereignty  over  natural  resources,  see  Hossain  and  Chowdhury  (eds.),  Per¬ 
manent  Sovereignty  over  Natural  Resources  in  International  Laiv:  Principle  and  Practice  (1984); 
Rosenberg,  Le  Principe  de  souverainete  des  etats  surleurs  ressources  naturelles  (1983);  and  Elian,  'Le 
Principe  de  la  souverainete  sur  les  ressources  nationales  et  ses  incidences  juridiques  sur  le  commerce 
international’,  Recueil  des  cours,  149(1976—1),  p.  1. 

123  On  the  US  measures  against  Chile  at  this  time,  see  Krasner,  op.  cit.  above  (n.  118),  at 
pp.  298-312. 

124  The  Declaration  and  Principles  of  the  Action  Programme  of  Lima,  Proceedings  of  the  United 
Nations  Conference  on  Trade  and  Development,  Third  Session,  Santiago  de  Chile,  ij  April  to  21  Max 
igy  2:  Report  and  Annexes,  vol.  1,  pp.  373,  376,  UN  Doc.  TD/180,  vol.  1  (1973). 
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States,  to  the  effect  that  ‘all  developed  countries  shall  refrain  from  applying 
trade  restrictions,  blockades,  embargoes  and  other  economic  sanctions  .  .  . 
against  developing  countries  as  a  form  of  political  coercion  which  affects 
their  economic,  political  and  social  development’125  (emphasis  added).  The 
spirit  of  consensus  was  conspicuously  lacking.  Nineteen  States  voted 
against  this  measure,  while  a  further  seven  abstained.  In  explaining  their 
lack  of  support,  Spain,  the  US,  the  EEC,  Switzerland,  Japan,  Austria, 
Israel  and  Portugal  objected  to  the  one-sided  and  partisan  nature  of  the 
resolution.126  Undaunted,  the  developing  States  proceeded  to  sponsor  sub¬ 
stantially  identical  resolutions  in  the  UN  General  Assembly  later  that  year 
and  then  in  subsequent  ones  as  well.127 

Nowhere  has  the  real  nature  of  the  Third  World’s  position  on  inter¬ 
national  economic  relations  in  general  (including  economic  warfare)  been 
more  starkly  clear  than  in  the  Charter  of  Economic  Rights  and  Duties  of 
States,  adopted  by  the  UN  General  Assembly  in  1974. 128  It  is  readily 
apparent  from  this  document  that  the  developing  States’  concern  in  the  area 
of  economic  relations  is  in  fact  strongly  political  in  character.  Furthermore, 
the  legal  principles  which  they  espouse  are,  in  certain  respects,  distinctly 
conservative  and  traditional.  In  the  list  of  the  ‘Fundamentals  of  Inter¬ 
national  Economic  Relations’,  for  example,  the  first  principle  listed  is 
‘Sovereignty,  territorial  integrity  and  political  independence  of  States’. 
Next  comes  ‘Sovereign  equality  of  all  States’.  Among  the  other  fundamen¬ 
tals  are  such  matters  as  non-aggression,  non-intervention,  peaceful  co¬ 
existence  and  peaceful  settlement  of  disputes.  Significantly,  the  removal  of 
barriers  to  trade  does  not  figure  on  this  list.  Nor  does  the  concept  of  non¬ 
discrimination  in  economic  relations  (although,  as  noted  above,  there  is  a 


125  UNCTAD  Res.  152  (VI),  Proceedings  of  the  United  Nations  Conference  on  Trade  and  Develop¬ 
ment,  Sixth  Session,  Belgrade ,  6  June-2  July  ig8j,  vol.  i,  at  p.  37,  UN  Doc.  TD/326,  vol.  1  (1983). 

126  Ibid.,  at  pp.  84-9.  Greece,  on  behalf  of  the  EEC  States,  expressed  regret  that  a  matter  of  this 
kind,  which  was  ‘of  a  clearly  political  nature’,  was  being  put  forward  in  UNCTAD,  a  body  designed  to 
deal  with  economic  questions:  ibid.,  at  pp.  85-6.  This  statement  was  clearly  a  reflection  of  the  general 
and  long-standing  preference  of  the  Western  countries  for  dealing  with  political  and  economic  questions 

separately _ a  strategy  which  (as  we  have  seen)  does  not  amount  to  contending  that  economic  warfare  is 

lawful.  See  the  text  at  n.  52,  above,  on  this  point.  For  example,  Spain,  Sweden  and  Austria,  all  of 
which  abstained  on  the  resolution,  nevertheless  stated  their  opposition  in  principle  to  the  practice  of 
economic  warfare,  as  did  Portugal,  which  voted  against  it:  ibid.,  at  pp.  84—5,  88—9. 

I2?  See  GA  Res.  38/197,  General  Assembly  Official  Records,  38th  Session,  Supplement  No.  47,  at 
p.  153,  UN  Doc.  A/38/47  (1983);  GA  Res.  39/210,  General  Assembly  Official  Records ,  39th  Session, 
Supplement  No.  51,  at  p.  160,  UN  Doc.  A/39/51  (1984);  GA  Res-  4o/i85>  General  Assembly  Official 
Records,  40th  Session,  Supplement  No.  53,  at  p.  146,  UN  Doc.  A/40/53  (1985);  GA  Res.  41/165, 
General  Assembly  Official  Records,  41st  Session,  Supplement  No.  53,  at  p.  131,  UN  Doc.  A/41/53 
(1986);  and  GA  Res.  42/173,  General  Assembly  Official  Records,  42nd  Session,  Supplement  No.  49,  at 
p.  130,  UN  Doc.  A/42/49  (1987). 

128  See  n.  too,  above.  On  the  Charter  generally,  see  Meagher,  An  International  Redistribution  of 
Wealth  and  Power:  A  Study  of  the  Charter  of  Economic  Rights  and  Duties  of  States  (1979) ;  Sternberg, 
Die  Charta  der  wirtschaftlichten  Rechte  und  Pfhchten  der  Staaten  (1983);  Feuer,  ‘Reflexions  sur  la 
charte  des  devoirs  economiques  des  etats’,  Revue  generale  de  droit  international  public,  79(1975), 
p.  273;  and  Weston,  ‘The  Charter  of  Economic  Rights  and  Duties  of  States  and  the  Deprivation  of 
Foreign-owned  Wealth’,  American  Journal  of  International  Law,  75  ( 1 9^ 1 )  >  P-  437- 
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provision  to  that  effect  in  the  body  of  articles  of  the  Charter).129  Nor  does 
the  concern  for  promoting  the  growth  or  development  of  the  world  econ¬ 
omy  as  a  whole.  International  co-operation  is  listed  among  the  fundamen¬ 
tals,  but  only  for  the  purpose  of  ‘development’. 

The  detailed  body  of  rights  and  duties  in  the  Charter  is  in  keeping  with 
the  fundamentals.  Article  i  provides  for  the  right  of  each  State  to  choose  its 
own  economic  system  ‘without  outside  interference,  coercion  or  threat  in 
any  form  whatsoever’.  Article  2  states  the  principle  of  permanent  sover¬ 
eignty  over  natural  resources,  expressly  linking  it  with  the  right  of  national¬ 
ization.  Even  Article  14,  which  sets  out  the  duty  of  States  ‘to  co-operate  in 
promoting  a  steady  and  increasing  expansion  and  liberalization  of  world 
trade’  is  directed  towards  the  particular  interests  of  the  developing  coun¬ 
tries,  and  not  towards  the  promotion  of  a  Western  liberal-style  open-door 
trade  regime. 

It  is  in  this  general  framework  that  the  provision  on  economic  warfare 
must  be  seen.  Article  32  of  the  Charter  provides  that  ‘no  State  may  use  or 
encourage  the  use  of  economic,  political  or  any  other  type  of  measures  to 
coerce  another  State  in  order  to  obtain  from  it  the  subordination  of  the 
exercise  of  its  sovereign  rights’.  The  thrust  of  this  provision,  as  of  the 
Charter  as  a  whole,  is  towards  the  protection  of  the  sovereign  rights  of 
the  developing  States  from  economic  measures  that  the  developed  countries 
might  bring  to  bear  on  them.  For  that  reason,  the  developed  States  were 
distinctly  cool  towards  this  provision  of  the  Charter.  When  Article  32  was 
put  to  a  vote  in  the  Second  Committee  of  the  General  Assembly,  almost  all 
of  the  developed  Western  countries  (plus  Japan)  abstained.130 

Several  final  observations  are  in  order  concerning  the  Third-World  pos¬ 
ition  on  the  question  of  the  permissibility  of  economic  warfare.  For  one 
thing,  it  is  certainly  true  that,  of  the  three  principal  groups  of  States,  the 
developing  countries  have  been  the  most  forthright,  even  aggressive,  in 
their  condemnation  of  the  practice.  At  the  same  time,  there  has  been  a  cer¬ 
tain  narrowness  of  scope  in  their  position.  Their  strident  opposition  to 
economic  warfare  has  not  been  based  on  the  concept  of  non-discrimination, 
which  by  its  nature  is  essentially  universalist  in  its  thrust.  Instead,  they 
have  based  it  upon  the  desire  to  defend  their  class  interests  (so  to  speak) 
against  infringement  by  the  developed  countries.  There  has  never  been  any 
clear  suggestion  on  the  part  of  the  developing  countries,  for  example,  that  it 
would  be  unlawful  for  them  to  use  such  economic  power  as  they  might 
chance  to  possess  against  the  developed  States.  It  is  interesting  to  note  in 
this  connection  that,  during  the  Arab  oil  embargo  in  1973,  the  developing 
countries  were  sponsoring  a  resolution  in  the  UN  General  Assembly  on  the 
subject  of  permanent  sovereignty  over  natural  resources  which  contained 


**9  See  the  text  at  n.  ioo,  above. 

130  General  Assembly  Official  Records,  29th  Session,  Annexes  (Agenda  Item  48),  at  p.  2?  UN  Doc 
A/9946  (1974). 
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an  express  condemnation  of  the  use  of  the  economic  pressure  by  States.131 
The  Arab  oil  States  supported  the  resolution — without,  apparently,  any 
sense  of  incongruity. 

It  would  be  a  great  error,  however,  to  ignore  certain  other  important 
aspects  of  the  Third-World  position.  As  different  as  the  Western  and  the 
Third-World  views  on  the  subject  are,  they  do  nevertheless  share  certain 
broad  common  tendencies.  Chief  among  these  is  the  general  emphasis  on 
the  need  to  strengthen  international  economic  co-operation  among  States 
(even  though  this  co-operation  is  directed  towards  quite  different  ends  in 
the  eyes  of  the  two  groups).  To  this  effect,  the  UN  General  Assembly’s 
Declaration  on  the  Establishment  of  a  New  International  Economic  Order 
of  1974  states  that 

the  interests  of  the  developed  countries  and  those  of  the  developing  countries  can 
no  longer  be  isolated  from  each  other,  that  there  is  a  close  interrelationship 
between  the  prosperity  of  the  developed  countries  and  the  growth  and  develop¬ 
ment  of  the  developing  countries,  and  that  the  prosperity  of  the  international  com¬ 
munity  as  a  whole  depends  upon  the  prosperity  of  its  constituent  parts.132 

The  Third-World  programme  for  a  ‘new  international  economic  order’ 
is,  then,  profoundly  ambivalent  in  nature.  On  the  one  hand  it  is  conserva¬ 
tive  (if  not  reactionary)  in  its  emphasis  on  the  sovereign  rights  and  indepen¬ 
dence  of  individual  States.133  At  the  same  time,  however,  it  is  boldly 
reformist  in  its  pursuit  of  an  ideal  of  transnational  economic  justice,  and  in 
particular  in  its  over-all  stress  on  the  need  to  fashion  a  variety  of  resource¬ 
transferring  mechanisms  to  bring  about  a  greater  equality  of  wealth  among 
nations.  The  ‘new  international  economic  order’ — and  the  opposition  to 
economic  warfare  which  springs  from  it — therefore  shares  something  of  the 
cosmopolitan  and  humanitarian  spirit  of  the  ideal  of  ‘solidarity’,  even  while 
differing  greatly  in  its  specific  formulations.  In  this  sense,  the  opposition  of 
the  developing  countries,  like  that  of  the  Western  States,  is  rooted  in  the 
ever-increasing  economic  interdependence  of  countries  in  the  modern 
world. 


V.  Possible  Conclusions 

The  basic  dilemma  which  emerges  from  the  foregoing  discussion  may  be 
summed  up  quite  simply.  The  three  major  blocs  of  States  may  fairly  be  said 


131  GA  Res.  3171  (XXVIII),  General  Assembly  Official  Records,  28th  Session,  Supplement  No.  30, 
at  p.  52,  UN  Doc.  A/9030  (1973). 

132  GA  Res.  3201  (S-VI),  General  Assembly  Official  Records,  6th  Special  Session,  Supplement 

No.  1,  at  p.  3,  UN  Doc.  A/9559  (1974).  D 

133  On  the  economic  nationalist  nature  of  much  of  the  Third-World  programme,  see  generally  Bur¬ 
nell,  Economic  Nationalism  in  the  Third  World  (1986). 
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to  agree  on  the  general  proposition  that  economic  warfare  is  impermissible 
but  to  disagree  on  the  reasons  for  so  holding.  The  remaining  problem, 
therefore,  is  to  assess  the  significance  of  this  state  of  affairs.  In  short,  is  it 
justifiable  to  conclude  that  there  is  now  a  rule  of  customary  international 
law  forbidding  States,  in  principle  at  least,  to  wage  economic  warfare? 

There  is  much  to  be  said  in  favour  of  a  negative  response  to  this  query.  It 
can  readily  be  argued  that,  in  the  light  of  the  differences  in  approach  to  the 
question  of  economic  warfare  by  the  three  principal  blocs  of  States,  the 
degree  of  consensus  necessary  to  sustain  a  rule  of  customary  international 
law  is  absent  in  this  case.  The  absence  of  a  significant  body  of  literature  in 
support  of  a  general  prohibition  against  economic  warfare  would  be  another 
argument  in  support  of  the  view  that  no  such  prohibition  exists.134  In 
addition,  there  is  the  consideration  that  this  line  of  reasoning  still  allows  for 
the  regulation  of  economic  warfare  in  the  extreme  cases  where  it  really 
matters — i.e.,  when  it  constitutes  a  threat  to  the  peace  under  Article  39  of 
the  UN  Charter,  and  when  it  is  so  serious  in  its  effects  as  to  amount  to  a  use 
of  force  under  Article  2(4). 135  Apart  from  such  extreme  cases,  it  may  be 
argued  that  there  is  no  urgent  need  for  the  law  to  restrict  acts  of  economic 
warfare. 

These  are  weighty  arguments — so  much  so  that  it  is  probably  safe  to  say 
that  they  represent  the  majority  view  of  international  lawyers  at  the  present 
time.  There  is,  however,  a  case  to  be  made  for  the  opposite  conclusion.  It  is 
possible,  on  the  basis  of  the  foregoing  discussion,  to  discern  some  common 
threads  running  through  the  positions  of  the  three  groups  of  States  on  this 
issue.  The  question — on  which  there  will  inevitably  be  scope  for  differ¬ 
ences  of  opinion — is  whether  any  of  these  threads  is  strong  enough  to  sup¬ 
port  a  rule  of  customary  international  law.  One  such  common  theme  is  the 
idea  that  discrimination  on  political  grounds  in  international  economic  rela¬ 
tions  is,  in  principle  at  least,  impermissible.  There  is,  however,  a  serious 
problem  in  this  regard  with  the  Third-World  countries.  That  is,  that  they 
have  not  based  their  firm  opposition  to  economic  warfare  upon  this  concept 
to  anything  like  the  extent  that  the  other  two  blocs  have.  Instead,  as 
observed  above,  their  opposition  to  economic  warfare  has  arisen  from  their 
general  programme  to  effect  a  redistribution  of  global  economic  resources 
in  their  favour.  This  fact  gives  rise  to  a  paradox.  If  a  rule  of  law  prohibiting 
economic  warfare  is  to  be  rooted  in  the  concept  of  non-discrimination,  then 
most  of  the  express  pronouncements  on  the  subject  (i.e.,  those  sponsored 


134  For  a  particularly  vigorous  denial  that  there  is  any  rule  of  international  law  prohibiting  economic 
warfare  in  the  general  case,  see  Farer,  loc.  cit.  above  (n.  3).  For  a  rare  example  of  an  international  law¬ 
yer  expressly  holding  that  economic  warfare  is  in  general  unlawful,  see  Bassiouni,  ‘The  Arab  Boycott  of 
Israel  and  US  Policy  to  Counteract  it’,  in  Bassiouni,  Cleute  and  McCarthy,  Boycott  and  Anti-boycott: 
Implications  in  Arab-US  Relations  (1986),  p.  1  at  p.  2.  (It  is  interesting  to  note,  however,  that  this 
latter  author  makes  this  general  claim  of  illegality  in  the  course  of  justifying  the  legality  of  the  Arab  boy¬ 
cott  of  Israel  as  a  belligerent  measure,  i.e.,  as  an  exception  to  the  general  rule  which  he  posits.) 

135  See  the  text  at  n.  1 16,  above. 
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by  the  developing  countries)  will  have  to  be  discounted,  because  they  have 
been  based  on  other  grounds. 

At  first  glance,  it  must  certainly  seem  extremely  odd  to  hold  that  there  is 
now  a  rule  of  customary  international  law  forbidding  the  waging  of  econ¬ 
omic  warfare,  while  at  the  very  same  time  dismissing  as  irrelevant  virtually 
every  express  pronouncement  to  that  effect.  To  many — and  probably  a 
majority — of  lawyers,  this  justification  for  a  rule  prohibiting  economic  war¬ 
fare  will  accordingly  be  found  to  be  unconvincing.  It  should  be  appreci¬ 
ated,  though,  that  this  approach  is  less  odd  than  it  might  appear  initially.  If 
the  intention  is  to  base  a  prohibition  against  economic  warfare  on  the  exis¬ 
tence  of  a  general  rule  forbidding  discrimination  on  political  grounds  in 
international  economic  relations,  then  the  only  question  is  whether  there  is 
or  is  not  sufficient  evidence  for  the  existence  of  such  a  principle.  The  fact 
that  one  group  of  States  might  condemn  economic  warfare  on  some  extra¬ 
neous  ground  is  substantially  irrelevant.  As  the  discussion  above  has  indi¬ 
cated,  a  case  can  be  made  that  all  three  of  the  major  groups  of  States  do 
endorse  such  a  principle  of  non-discrimination  (although,  to  be  sure,  with 
different  ends  in  mind). 

It  may  also  be  noted  that  underlying  the  concept  of  non-discrimination  in 
economic  relations  are  certain  more  general  ideas  to  which,  again,  it  may 
fairly  be  concluded  that  all  three  groups  of  States  subscribe.  These  may  be 
summed  up  by  the  general — admittedly  very  general — proposition  that  in 
their  international  economic  relations,  States  should  adhere  to  a  higher 
standard  of  good-neighbourly  conduct  than  in  their  political  relations.  In 
the  political  sphere,  the  essential  rule  of  conduct  is  the  minimalist  one  of 
refraining  from  the  threat  or  use  of  force,  as  prescribed  by  Article  2(4)  of 
the  UN  Charter.  In  the  economic  sphere,  on  the  other  hand,  a  more  posi¬ 
tive  spirit  of  co-operation  is  to  prevail.  There,  political  differences  are  to  be 
put  aside,  at  least  to  an  extent,  in  the  general  cause  of  the  promotion  of  the 
prosperity  of  the  international  community  generally. 

Many — indeed,  probably  most — international  lawyers  will  not  be  con¬ 
vinced  by  an  argument  pitched  at  so  high  a  level  of  generality  as  this  one.  It 
will  appear  to  many  to  have  an  unacceptably  vague  or  utopian  flavour.  It 
might  seem  to  imply  dangerously,  or  unrealistically,  far-reaching  changes 
in  the  every-day  conduct  of  States.  These  misgivings  are  certainly  cogent, 
but  one  should  be  wary  of  exaggerating  them.  In  particular,  it  should  be 
stressed  that,  even  if  there  was  held  to  be  a  general  prohibition  against 
economic  warfare,  there  would  still  be  considerable  scope  for  exceptionally 
resorting  to  the  practice,  as  a  form  of  reprisal  (as  in  the  case  of  the  Chinese 
boycott  against  Japan  in  1931). 136  Although  it  may  be  accepted  that  inter¬ 
national  law  now  forbids  forcible  reprisals,  it  continues  to  permit  non- 
forcible  ones,  provided  that  they  are  designed  (as  reprisals  must  be,  by 


36  See  the  text  at  n.  42,  above. 
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definition)  to  counteract  violations  of  the  law  on  the  part  of  their  target.137 
Actions  such  as  the  US’s  freezing  of  Iranian  assets  at  the  time  of  the  hos¬ 
tages  crisis  in  1979-81  would  therefore  continue  to  be  permitted,138  as 
would  economic  measures  in  opposition  to  human  rights  violations.  The 
same  could  be  said  for  economic  measures  taken  against  States  sponsoring 
terrorism  or  narcotics  smuggling.  In  such  cases,  there  would  be  two  crucial 
tests  of  the  legality  of  the  economic  reprisals:  first,  whether  the  conduct  to 
which  they  were  a  response  was  actually  unlawful;  and,  secondly,  whether 
the  economic  measures  taken  were  reasonably  proportionate  to  that  wrong¬ 
doing.  There  will  be  much  room  for  doubt  in  particular  cases,  of  course. 
But  the  basic  principle  is  clear  enough,  that  exceptional  measures  of  econ¬ 
omic  warfare  will  continue  to  be  permitted  if  these  tests  can  be  met. 

The  real  significance  of  this  proposed  rule  of  customary  international  law 
against  economic  warfare  does  not  lie,  therefore,  in  any  radical  change  that 
it  will  compel  in  the  day-to-day  conduct  of  States.  Rather,  it  lies  in  the  way 
that  it  compels  lawyers  to  concentrate  on  more  general  issues  of  inter¬ 
national  relations — in  particular,  on  the  question  of  whether  a  qualitatively 
different  standard  of  conduct  is  or  is  not  required  of  States  in  their  econ¬ 
omic  relations,  as  distinct  from  their  political  ones.  To  this  crucial  question 
there  is  no  authoritative  answer  as  yet.  Lawyers  will  divide  into  separate 
camps  more  on  the  basis  of  temperament  or  general  philosophical  outlook 
than  of  authority  or  precedent. 

The  fundamental  division  is  likely  to  be  between  those  who  conceive  of 
international  law  as  being,  by  its  nature,  intrinsically  political  in  character, 
in  the  sense  of  accepting  the  basic  doctrine  of  Wolff  and  Vattel  that  the  self- 
interest  and  will  of  the  individual  States  are  the  bases  of  international 
law.139  On  this  view,  the  essential  function  of  the  law  is,  accordingly,  to 
ensure  that  the  clashes  of  national  self-interest  which  will  inevitably  occur 
do  not  cause  undue  disruption.  To  lawyers  of  this  school  (if  it  may  be  so 
called),  the  principal  services  which  the  law  can  perform  for  the  inter¬ 
national  community  will  involve  such  matters  as  promoting  the  peaceful 
settlement  of  disputes,  refining  the  law  of  treaties,  regulating  the  conduct  of 
war,  resolving  conflicts  of  State  jurisdiction  and  so  forth. 

1,7  On  economic  warfare  and  reprisals,  see  Bowett,  ‘Economic  Coercion  and  Reprisals  by  States’, 
Virginia  Journal  of  International  Law,  13(1972),  p.  1.  On  reprisals  generally  in  international  law,  see 
Partsch,  ‘Reprisals’,  in  Bernhardt  (ed.),  Encyclopedia  of  Public  International  Law,  vol.  9(1986), 
p.  330.  On  the  more  general  subject  of  non-forcible  countermeasures  in  international  law,  see  Elagab, 
The  Legality  of  Non-forcible  Counter-measures  in  International  Law  (1988);  Zoller,  Peacetime  Uni¬ 
lateral  Remedies:  An  Analysis  of  Countermeasures  (1984);  and  Leben,  op.  cit.  above  (n.  115). 

13  For  doubts  expressed  on  this  point  by  two  International  Court  Judges,  see  case  concerning  US 
Diplomatic  and  Consular  Staff  in  Tehran,  ICJ  Reports,  1980,  p.  3  at  pp.  53-5,  63-4  The  better  argu¬ 
ment,  however,  would  appear  to  be  in  favour  of  the  legality  of  the  US  economic  measures  on  that 
occasion.  See,  to  this  effect,  Schachter,  ‘International  Law  in  the  Hostage  Crisis:  Implications  for 
Future  Cases’,  in  Kreisberg  (ed.),  American  Hostages  in  Iran:  The  Conduct  of  a  Crisis  (1983)  p  323  at 
PP-  354-69-  3 

139  See,  for  a  definition  of  international  law  as  ‘nothing  more  or  less  than  a  system  of  mutual 
restraints  and  reciprocal  concessions  that  nations  accept  because  it  serves  their  interests  to  do  so’ 
Gardner,  ‘The  Case  for  Practical  Internationalism’,  Foreign  Affairs ,  66(1988),  p.  827  at  p  841 
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In  the  other  camp  are  those  lawyers  who  see  international  law  as  having, 
in  addition,  a  broader  and,  in  a  sense,  more  positive  role.  On  this  view,  law 
is  not — or  at  least  not  exclusively — the  product  of  the  self-interest  and  will 
of  States,  as  it  was  for  Wolff  and  Vattel.  Rather,  it  is  a  force  which  is 
designed  to  tame  and  restrict  the  unbridled  pursuit  of  self-interest  of  States 
in  favour  of  a  more  cosmopolitan  outlook.  It  is  a  view  of  law  which,  in  the 
field  of  economic  relations,  elevates  the  cause  of  human  welfare  (however 
that  may  be  defined)  above  realpolitik  .I4° 

There  are  few  who  would  quarrel  (at  least  openly)  with  this  ideal  as  a 
matter  of  worthy  aspiration.  But  there  are  many  who  will  doubt  whether  it 
accurately  sums  up  the  state  of  international  law  at  the  present  time.  It  is 
entirely  possible  that  it  does  not.  Nevertheless,  this  consideration  of  the 
more  limited  question  of  the  legality  of  economic  warfare  and  of  the  evolu¬ 
tion  of  ideas  about  it  through  history  reveals  that  there  may  be  more  sup¬ 
port  among  States  for  views  of  this  kind  than  many  might  initially  have 
supposed.  Vattel’s  pronouncement,  therefore,  may  not  (or  not  yet)  have 
been  overturned.  But  it  is,  at  the  very  least,  subject  to  some  doubt. 


140  The  sub-discipline  of  international  law  known  as  international  economic  law  adopts  this  general 
approach  in  its  concern  with  (broadly  speaking)  the  subject  of  economic  co-operation  between  States,  in 
its  myriad  forms.  See,  for  example,  Carreau,  Juillard  and  Flory,  Droit  international  economique  (2nd 
edn.,  1980);  Mukherjee,  Outstanding  Issues  in  International  Economic  Law  (1985)  ;  Picone  and  Sacer- 
doti,  Diiitto  intemazionale  del  economta  (1982);  Tikiri  and  Kohana,  The  Regulation  of  International 
Economic  Relations  through  Law  (1985);  Jackson,  ‘International  Economic  Law’,  in  Bernhardt  (ed.), 
Encyclopedia  of  Public  International  Law,  vol.  8(1985),  p.  149;  Schwarzenberger,  ‘The  Province  and 
Standards  of  International  Economic  Law’,  International  Law  Quarterly,  2(1948),  p.  402;  and  id., 
'Les  Principes  et  normes  du  droit  economique  international’,  Recueil  des  cours,  117(1966-!),  p.  1. 


SOLIDARITY  AND  BREACHES  OF 
MULTILATERAL  TREATIES* 


By  D.N.  HUTCHINSON} 

I.  Introduction 

It  is  commonly  supposed  that,  when  an  obligation  under  a  multilateral 
treaty  falls  to  be  performed,  it  is  owed  by  the  party  on  which  it  is  incum¬ 
bent  either  to  one  other  party  to  that  treaty  or  else  to  a  limited  number  of 
the  States  parties.  For  example,  faced  on  the  high  seas  with  a  merchant  ves¬ 
sel  flying  the  flag  of  a  State  party  to  the  Convention  on  the  High  Seas,  1958, 
another  State  party  is  under  an  obligation,  laid  down  in  Article  22(1),  that 
its  warships  not  board  that  vessel.  The  latter  State  owes  this  obligation 
either  to  just  one  of  the  other  parties  to  the  Convention — probably  the  State 
whose  flag  the  merchant  vessel  flies — or  else  to  a  small  number  of  them — 
the  flag  State,  the  State  whose  nationals  own  the  vessel,  the  State  whose 
nationals  own  the  cargo,  and  so  on — and  this  party  or  group  of  parties 
enjoys  a  correlative  right  to  require  that  State  to  perform  its  obligation. 
What  is  not  contemplated  is  that  the  naval  State  owes  its  obligation  in 
respect  of  that  particular  merchant  vessel  to  each  and  every  one  of  the 
States  which  are  party  to  the  Geneva  Convention. 

Accompanying  this  assumption  is  its  corollary:  namely,  that,  if  the  naval 
State  were  to  proceed  to  breach  its  obligation  under  Article  22  by  ordering 
its  warships  to  board  the  merchant  vessel,  the  secondary,  remedial  rights 
which  would  then  arise  under  international  law  would  vest  in  only  one,  or 
else  a  few,  of  the  parties  to  the  Geneva  Convention — namely,  that  State  or 
those  States  to  which  the  primary  obligation  breached  is  owed  and  which 
thus  hold  a  correlative  primary  right  to  its  performance.1  That  State  or 
group  of  States  would  then  enjoy  the  whole  panoply  of  secondary,  remedial 
rights  provided  by  international  law:  the  right  to  require  the  naval  State  to 
put  an  end  to  its  breach  and  resume  compliance  with  its  obligation  under 


*  ©D.  N.  Hutchinson,  1989. 

I  BA,  BCL,  Lecturer  in  Law  at  University  College  London. 

1  Applying  the  further  common  supposition  that  remedial  rights  vest  in  those  States,  and  only  those 
States,  which  are  entitled  to  the  performance  of  the  obligation  breached.  See,  for  example,  Article  5(1) 
of  Part  2  of  the  International  Law  Commission’s  Draft  Articles  on  State  Responsibility,  which  the  Com¬ 
mission  provisionally  adopted  in  1985,  together  with  paras.  2,  3  and  7  of  the  Commission’s  accompany¬ 
ing  Commentary:  Yearbook  of  the  International  Law  Commission,  1985,  vol.  2,  part  2,  pp.  25  and  26. 
Although  this  assumption  is  open  to  question,  it  will  not  be  challenged  here  (though  see  n.  123  below). 

For  a  brief  explanation  of  the  use  of  the  terms  ‘primary’  and  ‘secondary’  to  describe  obligations  and 
rights,  see  n.  6  below. 
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Article  22  by  releasing  the  merchant  vessel;2  the  right  to  require  it  to  do 
what  is  necessary  to  restore  things  to  the  state  they  would  have  been  in  if 
the  breach  had  not  occurred;3  in  so  far  as  that  cannot  be  done,  the  right  to 
require  it  to  pay  a  sum  of  money  corresponding  to  the  value  which  a  re¬ 
establishment  of  that  situation  would  bear;4  the  right  to  require  it  to  pro¬ 
vide  guarantees  against  repetition  of  the  conduct  which  occasioned  the 
breach;5  and,  lastly,  the  right  to  subject  it  to  countermeasures,  if  necessary, 
in  order  to  coerce  it  to  perform  the  secondary,  remedial  obligations  correla¬ 
tive  to  the  foregoing  rights.6  In  marked  contrast,  none  of  these  rights  would 
be  enjoyed  by  any  of  the  other  parties  to  the  Geneva  Convention. 


2  See  draft  Article  6(i)(a)  proposed  to  the  International  Law  Commission  by  its  former  Special  Rap¬ 
porteur  on  State  Responsibility,  Willem  Riphagen,  in  his  Sixth  Report  on  (i)  the  Content,  Forms  and 
Degrees  of  State  Responsibility,  and  (2)  the  ‘Implementation’  ( mise  en  oeuvre)  of  International 
Responsibility  and  the  Settlement  of  Disputes  (hereinafter  referred  to  as  Riphagen’s  Sixth  Report) : 
Yearbook  of  the  International  Law  Commission,  1985,  vol.  2,  part  1,  p.  3  at  p.  8. 

Riphagen  characterizes  this  as  a  ‘new’,  remedial  right  to  require  the  performance  of  a  similarly  ‘new’, 
remedial  obligation  which  is  imposed  on  a  wrongdoing  State  as  a  consequence  of  its  breach  of  the  ‘old’, 
or  original,  obligation  under  the  treaty  (para.  3  of  his  commentary,  ibid.,  p.  9).  However,  in  so  far  as 
this  ‘new’  obligation  requires  the  wrongdoing  State  to  put  an  end  to  its  breach,  it  is  merely  a  more  par¬ 
ticular  and  concrete  statement  of  the  ‘old’,  original  obligation  itself;  for  the  State  in  breach  is  thereby 
required  to  resume  performing  its  obligations  under  the  treaty,  something  which  it  is  anyway  obligated 
to  do  by  those  obligations  themselves,  those  obligations  not  having  been  destroyed  by  the  breach: 
Tomuschat,  ibid.  1985,  vol.  1,  p.  125;  Arangio-Ruiz,  ibid.,  p.  149.  Cf.  Graefrath,  Recueil  des  cours, 
185  (1984— II),  p.  9  at  p.  73. 

3  As,  for  example,  by  returning  objects  seized  during  the  boarding  of  the  vessel.  See  Riphagen’s  pro¬ 
posed  draft  Article  6(i)(c):  Riphagen’s  Sixth  Report,  p.  8. 

4  As,  for  instance,  by  compensating  financial  losses  arising  from  the  delay  caused  to  the  merchant 
ship’s  voyage.  See  Riphagen’s  proposed  draft  Article  6(2) :  Riphagen’s  Sixth  Report,  pp.  8-9.  This  par¬ 
ticular  remedial  right  is  often  described  as  a  right  to  require  the  wrongdoing  State  to  make  ‘reparation’ 
for  its  wrong.  However,  this  description  more  properly  applies  to  all  of  the  rights  described  in  the  text 
accompanying  nn.  2-5:  Graefrath,  loc.  cit.  above  (n.  2),  at  pp.  46,  69,  70  and  72-3.  The  right  des¬ 
cribed  in  the  text  accompanying  the  present  note  will  here  be  described  as  a  right  to  require  ‘pecuniary 
reparation’  in  order  to  avoid  confusion. 

5  Riphagen’s  proposed  draft  Art.  6(1  )(d):  Riphagen’s  Sixth  Report,  p.  8.  The  form  of  these  guaran¬ 
tees  is  a  subject  of  some  uncertainty:  e.g.  the  FRG,  A/C.6/39/SR.36,  p.  5.  Moreover,  some  members  of 
the  International  Law  Commission  have  questioned  whether  such  a  right  exists  in  contemporary  inter¬ 
national  law:  Balanda,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  113;  Ushakov, 
ibid.,  p.  119;  Tomuschat,  ibid.,  p.  126.  But  see  Graefrath,  loc.  cit.  above  (n.  2),  at  pp.  84-9. 

6  Riphagen’s  proposed  draft  Articles  8  and  9:  Riphagen’s  Sixth  Report,  pp.  10  and  11.  The  right  to 
take  countermeasures  is  a  different  type  of  right  from  the  preceding  remedial  rights.  The  latter  are 
rights  to  require  the  State  in  breach  to  perform  certain  correlative  obligations  which  have  been  imposed 
on  it  as  a  consequence  of  its  wrongdoing.  In  contrast,  the  right  to  take  countermeasures  is  a  freedom 
rather  than  a  claim-right.  The  State  entitled  to  take  countermeasures  was  previously  obligated  to  the 
State  in  breach  to  perform  certain  acts,  and  the  latter  State  had  a  correlative  right  to  require  the  former 
to  perform  them.  Once  the  right  to  take  countermeasures  vests  in  the  former,  it  becomes  free  to  choose 
not  to  do  those  acts,  receiving  a  dispensation  from  the  performance  of  its  obligations.  The  wrongdoing 
State  concomitantly  loses  its  right  to  require  their  performance. 

The  remedial  rights  and  obligations  which  are  listed  in  the  text  accompanying  the  previous  four  notes 
are  usually  termed  ‘secondary’.  This  term  distinguishes  them  from  the  original,  ‘primary’  right  and  obli¬ 
gation  whose  infringement  and  breach  caused  them  to  arise  (though  cf.  n.  2  above).  The  right  to  take 
countermeasures  is  generally  termed  a  ‘secondary’  right,  too,  along  with  these  other  remedial  rights, 
since,  like  them,  it  only  arises  once  a  primary  right  and  obligation  have  been  infringed  and  a  wrong  has 
been  committed.  Austria,  however,  preferred  the  term  ‘tertiary’,  pointing  out  that  the  right  to  take 
countermeasures  only  arises  once  the  wrongdoing  State  has  failed  to  fulfil  its  secondary  obligations 
(though  cf.  again  n.  2):  A/C.6/40/SR.33,  p.  13.  The  more  usual  terminology  will  be  adopted  here. 
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At  the  same  time,  there  are  some  multilateral  treaties  which  do  create 
obligations  which,  when  they  fall  to  be  performed,  are  owed  to  all  of  the 
parties.  Consequently,  when  those  agreements  are  breached,  every  party  is 
endowed  with  at  least  certain  remedial  rights  against  the  wrongdoer.  How¬ 
ever,  this  is  generally  thought  to  be  exceptional,  and  the  classical  supposi¬ 
tion — that  obligations  under  multilateral  treaties  are  owed  to  but  one,  or 
else  a  few,  of  the  parties — is  assumed  to  be  the  rule. 

The  question  of  which  parties  to  a  multilateral  treaty  have  a  right  to  its 
performance  and  are  thus  vested  with  remedial  rights  in  the  event  of  its 
breach  has  recently  been  the  subject  of  detailed  examination  by  the  Inter¬ 
national  Law  Commission.  In  1985,  as  part  of  its  work  on  the  ‘content, 
forms  and  degrees’  of  State  responsibility,7  the  Commission  provisionally 
adopted  an  article  dealing  with  this  issue,  constituting  Article  5  of  Part  Two 
of  the  Commission’s  Draft  Articles  on  State  Responsibility.8  This  provision 
designates  the  State  which  is  ‘injured’  by  an  international  wrong,  and  which 
is  consequently  vested  with  remedial  rights  against  the  wrongdoer,  by  iden¬ 
tifying  the  State  which  holds  the  right  correlative  to  the  obligation 
breached;  and,  as  is  clear  from  a  study  of  the  parts  relating  to  breaches  of 
multilateral  treaties,  it  embodies  the  common  suppositions  which  have  just 
been  described: 


7  The  Commission  is  conducting  its  study  of  State  responsibility  by  dividing  that  subject  into  at  least 
two  parts.  The  first  part  deals  with  the  question  of  when  State  responsibility  arises.  In  1980  the  Com¬ 
mission  completed  its  first  reading  of  a  series  of  35  draft  articles  dealing  with  this  topic.  These  can  be 
found  in  the  Yearbook  of  the  International  Law  Commission ,  1980,  vol.  2,  part  2,  at  pp.  30-4.  In  the 
same  year,  the  Commission  began  work  on  the  second  part  of  its  study,  examining  the  content,  forms 
and  degrees  of  State  responsibility.  Willem  Riphagen  was  appointed  the  Commission’s  Special  Rappor¬ 
teur  on  State  Responsibility  in  1979,  and  between  1980  and  1986  he  delivered  seven  reports  to  the  Com¬ 
mission.  In  1986  Riphagen  was  not  re-elected  to  the  Commission,  and  his  place  as  Special  Rapporteur 
on  State  Responsibility  was  taken  by  Arangio-Ruiz  in  the  following  year. 

8  Draft  Articles  1  to  4,  which  are  of  a  preliminary  nature,  were  provisionally  adopted  by  the  Com¬ 
mission  in  1983:  Yearbook  of  the  International  Law  Commission,  1983,  vol.  2,  part  2,  pp.  42-3.  Orig¬ 
inally  numbered  draft  Articles  1,  2,  3  and  5,  they  were  renumbered  by  the  Commission  in  1985. 

In  1984,  in  his  fifth  report  to  the  Commission,  Riphagen  proposed  for  discussion  a  draft  Article  5 
dealing  with  the  problem  of  identifying  the  State  or  States  in  which  remedial  rights  vest  when  an 
international  wrong  is  committed  and  State  responsibility  arises:  Yearbook  of  the  International  Law 
Commission,  1984,  vol.  2,  part  1,  p.  1  at  p.  3  (hereinafter  referred  to  as  Riphagen’s  Fifth  Report). 
He  supplied  a  commentary  to  explain  his  proposal  in  the  following  year:  Riphagen’s  Sixth  Report, 
pp.  5-8.  Riphagen’s  proposed  draft  Article  5  was  placed  before  the  Commission  in  1984  at  its 
1858th  meeting,  along  with  eleven  other  suggested  articles  dealing  with  the  content,  forms  and 
degrees  of  State  responsibility.  After  a  debate  ranging  over  all  these  articles,  Riphagen’s  proposed 
draft  Articles  5  and  6  were  referred  to  the  Commission’s  Drafting  Committee  at  the  close  of  the 
1867th  meeting.  However,  it  was  understood  that  observations  on  these  two  articles  might  still  be 
made  in  Plenary  at  the  Commission’s  next  session  in  1985.  Many  comments  were  in  fact  made  then. 
Taking  these  comments  into  account,  the  Drafting  Committee  reported  to  the  Plenary  at  its  1929th 
meeting,  and  draft  Article  5  was  adopted  by  the  Commission  at  its  following  meeting.  Although 
based  on  Riphagen’s  suggested  provision,  the  Commission’s  draft  article  does  depart  from  it  in 
several  important  respects. 

Since  1985,  no  further  draft  articles  have  been  adopted  by  the  Commission.  Riphagen’s  proposed 
draft  Article  6  has  remained  before  the  Drafting  Committee,  joined  in  1986  by  the  other  ten  articles 
which  Riphagen  put  before  the  Commission  in  1984. 
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1.  For  the  purposes  of  the  present  articles,  ‘injured  State’  means  any  State  a  right 
of  which  is  infringed  by  the  act  of  another  State,  if  that  act  constitutes,  in  accord¬ 
ance  with  Part  One  of  the  present  articles,  an  internationally  wrongful  act  of  that 
State. 

2.  In  particular,  ‘injured  State’  means 

(a)  if  the  right  infringed  by  the  act  of  a  State  arises  from  a  bilateral  treaty,  the 
other  State  party  to  the  treaty; 

( b )  if  the  right  infringed  by  the  act  of  a  State  arises  from  a  judgment  or  other 
binding  dispute  settlement  decision  of  an  international  court  or  tribunal,  the 
other  State  or  States  parties  to  the  dispute  and  entitled  to  the  benefit  of  that 
right; 

(. c )  if  the  right  infringed  by  the  act  of  a  State  arises  from  a  binding  decision  of  an 
international  organ  other  than  an  international  court  or  tribunal,  the  State  or  States 
which,  in  accordance  with  the  constituent  instrument  of  the  international  organiz¬ 
ation  concerned,  are  entitled  to  the  benefit  of  that  right; 

(d)  if  the  right  infringed  by  the  act  of  a  State  arises  from  a  treaty  provision  for  a 
third  State,  that  third  State; 

(e)  if  the  right  infringed  by  the  act  of  a  State  arises  from  a  multilateral  treaty  or 
from  a  rule  of  customary  international  law,  any  other  State  party  to  the  multilateral 
treaty  or  bound  by  the  relevant  rule  of  customary  international  law,  if  it  is  estab¬ 
lished  that: 

(i)  the  right  has  been  created  or  is  established  in  its  favour; 

(ii)  the  infringement  of  the  right  by  the  act  of  a  State  necessarily  affects  the 
enjoyment  of  the  rights  or  the  performance  of  the  obligations  of  the  other  States 
parties  to  the  multilateral  treaty  or  bound  by  the  rule  of  customary  international 
law;  or 

(iii)  the  right  has  been  created  or  is  established  for  the  protection  of  human 
rights  and  fundamental  freedoms; 

(f)  if  the  right  infringed  by  the  act  of  a  State  arises  from  a  multilateral  treaty, 
any  other  State  party  to  the  multilateral  treaty,  if  it  is  established  that  the  right  has 
been  expressely  stipulated  in  that  treaty  for  the  protection  of  the  collective  interests 
of  the  States  parties  thereto. 

3.  In  addition,  ‘injured  State’  means,  if  the  internationally  wrongful  act  constitutes 
an  international  crime  [and  in  the  context  of  the  rights  and  obligations  of  States 
under  Articles  14  and  15],  all  other  States.9 

The  drafting  history  of  paragraph  (2)  (e)  (i)  reveals  that  it  envisages 
cases  in  which,  when  an  obligation  imposed  by  a  multilateral  treaty  falls  to 
be  performed,  it  is  owed  by  the  party  on  which  it  is  incumbent  to  either 
one,  or  else  a  few,  of  the  other  parties  to  that  treaty.10  It  thus  does  not 


9  Yearbook  of  the  International  Law  Commission,  1985,  vol.  2,  part  2,  at  p.  25.  For  the  Commission’s 
Commentary  on  draft  Article  5,  see  ibid.,  pp.  25-7. 

10  See  paras.  14-17  of  Riphagen’s  commentary  on  his  proposed  draft  Article  5:  Riphagen’s  Sixth 
Report,  p.  7. 
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govern  those  cases  in  which  an  obligation  is  owed  to  each  and  every  one  of 
the  parties,  as  the  International  Law  Commission’s  Commentary  makes 
clear . 1 1  They  are  dealt  with  by  the  other  parts  of  paragraph  (2)  ( e ) ,  by  para¬ 
graph  (2)  if)  and  by  paragraph  (3). 12 

Although  the  multiplicity  of  these  latter  provisions  might  create  the 
impression  that  the  situation  which  they  contemplate  prevails  under 
most  multilateral  treaties,  the  International  Law  Commission  in  fact  con¬ 
sidered  that  cases  in  which  treaty  obligations  are  owed  erga  omnes  partes 
represent  the  exception  rather  than  the  rule  and  that  the  more  normal 
situation  is  that  which  is  described  in  paragraph  (2)  (e)  (i).13  This  is 
evident  from  the  limited  scope  of  the  provisions  of  draft  Article  5  which 
contemplate  such  obligations,  it  clearly  being  presupposed  that  para¬ 
graph  (2)  ( e )  (i)  adequately  describes  the  position  under  the  remaining 
host  of  multilateral  treaties  to  which  these  provisions  do  not  apply. 
Thus,  paragraph  (2)  (e)  (ii)  deals  with  an  unusual  type  of  obligation 
which  usually  arises  under  such  treaties  as  fisheries  conservation  agree¬ 
ments  and  disarmament  and  demilitarization  conventions;  paragraph 
(2)  ( e )  (iii)  regulates  the  special  category  of  human  rights  agreements; 
paragraph  (3)  deals  with  the  novel  and  unusual  problem  of  international 
crimes;  and  paragraph  (2)  (/),  although  not  relating  to  a  clearly  demar¬ 
cated  category  of  agreements,  deals  with  cases  in  which  there  is  some 
express  indication  in  the  treaty  itself  that  the  obligations  which  it  creates 


11  Para.  17  of  the  Commission’s  Commentary:  loc.  cit.  above  (n.  9),  at  p.  26.  Cf.  the  more  equi¬ 
vocal  comment  of  Czechoslovakia  in  the  UN  General  Assembly’s  Sixth  Committee:  A/C.6/39/SR.43, 

p.  6. 

12  The  GDR  thus  remarked  that  subparagraphs  ( e )  and  (f)  were  based  upon  a  distinction  between, 
on  the  one  hand,  those  multilateral  treaties  under  which,  when  the  obligations  fall  to  be  performed,  the 
parties  on  which  they  are  incumbent  owe  their  performance  to  one  other  party  only,  so  reducing  those 
agreements  into  a  network  of  ‘bilateralizations’,  and,  on  the  other  hand,  those  treaties  creating  obli¬ 
gations  which  are  ‘genuinely  multilateral  in  nature’.  The  former  type  of  treaty  is  dealt  with  in  subpara¬ 
graph  ( e )  (i),  the  latter  in  the  other  provisions:  A/C.6/40/SR.25,  p.  3. 

Although  paragraph  (3)  does  not  state  that  international  crimes  may  be  committed  by  breaching  a 
treaty,  the  exemplary  list  of  crimes  provided  in  Article  19(3)  of  Part  1  of  the  Commission’s  Draft 
Articles  on  State  Responsibility  includes  the  breach  of  several  obligations  which  are  imposed  by  multila¬ 
teral  conventions.  Moreover,  the  celebrated  paragraphs  from  the  International  Court’s  judgment  in  the 
Barcelona  Traction  case  in  which  the  notion  of  obligations  erga  omnes  is  adumbrated,  and  which  is 
often  treated  as  constituting  a  partial  list  of  international  crimes,  include  the  observation  that  several  of 
the  obligations  listed  are  created  by  ‘international  instruments  of  a  universal  or  quasi-universal  charac¬ 
ter’:  Barcelona  Traction ,  Light  and  Power  Co.  Ltd.,  judgment,  ICJ Reports,  1970,  p.  3  at  para.  34.  Fur¬ 
thermore,  Dupuy  considers  that  it  will  be  difficult,  if  not  impossible,  to  develop  a  proper  system  of 
international  criminal  law  without  the  certainty  and  precision  which  only  treaties  can  provide :  Revue 
generale  de  droit  international  public,  84  (1980),  p.  449  at  p.  468. 

13  Riphagen  in  his  Fourth  Report  on  the  Content,  Forms  and  Degrees  of  International  Responsi¬ 
bility  (Part  Two  of  the  Draft  Articles)  (hereinafter  referred  to  as  Riphagen’s  Fourth  Report) :  Yearbook 
of  the  International  Law  Commission,  1983,  vol.  2,  part  1,  p.  3  at  pp.  13,  21  and  22.  See  Riphagen, 
ibid.  1984,  vol.  1,  p.  276;  Sinclair,  ibid.  1985,  vol.  1,  p.  89;  Njenga,  ibid.,  p.  123.  See  also  USSR,  AJ 
C.6/39/SR.42,  p.  2,  and  A/C.6/40/SR.25,  p.  13;  Ukraine,  A/C.6/39/SR.44,  p.  6;  and  Graefrath,  loc. 
cit.  above  (n.  2),  at  pp.  22,  24,  51  and  52. 
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are  owed  erga  omnes  panes,1*  thus  making  its  range  of  application  strictly 
limited.15 

For  present  purposes,  it  will  be  assumed  that  one  of  the  common  suppo¬ 
sitions  which  has  been  described  is  well-founded:  namely,  that,  in  the  case 
of  the  majority  of  multilateral  treaties,  when  the  obligations  which  they 
impose  are  breached,  only  one  of  the  parties,  or  else  a  small  number  of 
them,  is  vested  with  the  full  gamut  of  remedial  rights  recognized  by  inter¬ 
national  law.  No  attempt  will  be  made  to  challenge  this  assumption  and 
examine  its  basis  in  legal  practice  and  policy,  nor  will  any  attempt  be  made 
to  delimit  the  categories  of  treaties  to  which  it  properly  applies.  The  pur¬ 
pose  is  rather  to  query  the  concomitant  assumption  that  none  of  the  other 
parties  is  vested  with  any  remedial  rights  at  all.  To  this  end,  the  factors 
which  favour  conferring  remedial  rights  on  those  other  parties  will  be 
examined,  and  the  precise  form  and  content  of  the  rights  which  they  justify 
will  be  analysed.  A  survey  will  then  be  made  of  the  relevant  legal  materials 
in  order  to  ascertain  the  extent  to  which  rights  of  that  kind  have  been  recog¬ 
nized  to  exist. 


II.  Solidarity 

Pressure  has  long  been  felt  to  broaden  the  number  of  States  which  are 
entitled  to  react  to  breaches  of  multilateral  treaties.  In  particular,  it  has 
often  been  argued  that  all  of  the  parties  to  such  a  treaty  should  be  recog¬ 
nized  as  enjoying  the  right,  in  the  name  of  ‘solidarity’,  to  take  at  least  some 


14  Trinidad  and  Tobago,  A/C.6/40/SR.32,  p.  4.  This  limitation  on  the  scope  of  paragraph  (2 )(/)  was 
insisted  on  by  Flitan  and  Ogiso:  Yearbook  of  the  International  Law  Commission ,  1985,  vol.  1,  pp.  102 
and  122  respectively.  Several  other  members  of  the  Commission  urged  that  the  application  of  this  pro¬ 
vision  should  be  restricted  so  as  not  to  expand  unduly  the  number  of  treaties  which  might  be  said  to 
create  obligations  erga  omnes:  Diaz  Gonzalez,  ibid.,  p.  133;  Razafindralambo,  ibid.,  p.  135;  and 
Arangio-Ruiz,  ibid.,  p.  149. 

It  is  not  quite  clear  what  ‘expressly  stipulated’  means  in  subparagraph  (/),  nor  whether  these  words  do 
not  make  the  whole  provision  redundant,  given  the  existence  of  draft  Article  2:  Austria,  A/C. 6/40/ 
SR-33>  P-  i 5  i  cf-  Sinclair,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  89.  The 
example  given  by  the  Commission — the  stipulation  in  the  UN  Convention  on  the  Law  of  the  Sea  that 
the  deep  sea-bed  is  the  ‘common  heritage  of  mankind’ — shows  that  it  is  not  intended  that  the  treaty  must 
state  expressis  verbis  that  the  obligations  which  it  lays  down  are  owed  to  all  parties.  Rather,  it  seems  that 
there  must  be  some  type  of  indication  in  the  express  wording  of  the  treaty  that  an  interest  is  involved 
which  is  indivisible  in  nature,  such  that  its  impairment  necessarily  affects  all  of  the  parties  to  the  treaty. 

Other  treaties  which  have  been  mentioned  as  possibly  falling  within  subparagraph  (/)  include:  treaties 
relating  to  public  health  and  the  environment  (Reuter,  Yearbook  of  the  International  Lain  Commission, 
1984,  vol.  1,  p.  279) ,  treaties  which  establish  regional  customs  unions  or  promote  the  economic  inte¬ 
gration  of  a  group  of  States  (Sinclair,  ibid.  1985,  vol.  i,p.  89;  Balanda,  ibid.,  p.  1 13;  Riphagen,  ibid., 
P-  1 57)  i  commodity  agreements  (Sucharitkul,  ibid.,  p.  90) ;  and  conventions  which  attempt  to  suppress 
the  hijacking  of  aircraft  (Sucharitkul,  loc.  cit.;  Riphagen,  ibid.,  p.  157).  In  connection  with  the  last 
category  of  treaties,  note  especially  the  so-called  Bonn  Declaration,  which  was  jointly  issued  in  1978  by 
Canada,  the  FRG,  France,  Italy,  Japan,  the  UK  and  the  USA:  Busuttil,  International  and  Compara¬ 
tive  Law  Quarterly,  31  (1982),  p.  474  at  p.  475. 

*s  Para.  24  of  the  International  Law  Commission’s  Commentary:  loc.  cit.  above  (n.  9),  at  p.  27. 
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action  against  a  State  which  breaches  its  obligations  thereunder.16  This 
notion  of  solidarity  is  generally  conceived  as  being  unitary  and  monolithic; 
but,  on  closer  examination,  it  can  be  seen  to  incorporate  and  respond  to  two 
distinct  sets  of  considerations,  each  of  which  militates  in  favour  of  a  discrete 
set  of  remedial  rights  to  give  it  appropriate  legal  expression.  To  distinguish 
these  two  notions,  one  will  be  termed  ‘solidarity  stricto  sensu’  and  the  other 
‘solidarity  lato  sensu  . 


(a)  Solidarity  Stricto  Sensu 

It  is  a  commonplace  observation  that  the  international  legal  system  has 
no  centralized  apparatus  for  enforcing  the  rights  which  it  recognizes.  States 
are  thus  left  to  enforce  their  rights  through  their  own  efforts.  At  the  same 
time,  by  not  prohibiting  certain  types  of  activity  which  States  might  under¬ 
take  and  which  are  potentially  damaging  to  the  interests  of  other  States,  the 
law  provides  certain  means  which  a  State  can  use  to  help  it  enforce  its 
rights,  both  primary  and  secondary;  for,  without  doing  anything  unlawful, 
a  State  can  engage  in  activity  which  is  harmful  to  another  State  in  order  to 
coerce  it  to  perform  its  correlative  obligations.  Such  measures  are  usually 
known  as  retorsion.17  However,  the  ability  to  practise  retorsion  might  not 
provide  a  State  with  sufficient  means  to  enforce  its  rights.  For  this  reason, 
the  law  also  allows  a  State  whose  rights  have  been  infringed  to  suspend  per¬ 
formance  of  certain  of  the  obligations  which  it  owes  to  the  wrongdoing 
State  in  order  to  coerce  the  latter  to  respect  its  rights — that  is,  the  victim  of 
an  international  wrong  enjoys  the  right  to  take  countermeasures  against  its 
perpetrator.  Nevertheless,  even  with  the  right  to  do  this,  an  injured  State 
may  not  be  able  to  bring  to  bear  on  a  wrongdoer  pressure  of  a  type  or  degree 
sufficient  to  persuade  it  to  comply  with  its  obligations.  The  conditions 
which  need  to  be  fulfilled  if  countermeasures — or  measures  of  retorsion,  for 
that  matter — are  going  to  have  any  realistic  prospects  of  success  are  both 
multiple  and  extremely  complex,  and  it  is  quite  likely  that  they  will  not  all 
be  met  in  a  given  case.'8 

The  State  whose  rights  have  been  infringed  will  not  always  be  able  to 
adopt  a  course  of  action  damaging  to  the  wrongdoer:  there  may  be  no 
advantage  which  it  lies  within  its  power  to  deny  to  that  State,  for  example. 
Even  if  it  is  able  to  deny  it  some  resource  or  benefit,  the  injured  State  still 
might  not  be  able  to  place  the  wrongdoer  in  such  an  unfavourable  position 
that  that  State  is  left  with  no  choice  but  to  respect  its  rights.  One  reason  for 
this  might  be  that  the  damage  which  the  injured  State  can  inflict  on  the 
wrongdoer  might  be  outweighed  by  the  benefits  which  the  latter  derives 
from  the  breach  of  its  obligations.  Moreover,  it  is  quite  rare  that  one  State 
is  so  dependent  upon  another  that,  if  the  latter  denies  it  some  resource  or 

16  See,  for  example,  the  doctrine  cited  by  Akehurst:  this  Year  Book,  44  (1970),  p.  1  at  pp.  1-2. 

17  Zoller,  Peacetime  Unilateral  Remedies:  An  Analysis  of  Countermeasures  (1984),  at  pp.  5-13. 

18  Leben,  Annuaire  franqais  de  droit  international,  28  (1982),  p.  9  at  p.  70. 
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benefit,  it  cannot  obtain  that  resource  or  an  equivalent  benefit  from  else¬ 
where.  Indeed,  it  might  be  self-sufficient  in  that  resource  or  be  able  to  do 
without  that  benefit.  Furthermore,  even  if  the  State  in  breach  is  dependent 
upon  the  State  whose  rights  it  has  infringed,  this  will  be  of  little  avail  to  the 
latter  if  it,  in  its  turn,  enjoys  a  similar  dependence  upon  the  former.  In  cir¬ 
cumstances  such  as  these,  if  the  injured  State  takes  countermeasures 
against  the  State  in  breach,  it  might  find  itself  subjected  to  even  greater  dis¬ 
advantages  than  those  which  it  can  inflict  on  that  State;  for  the  wrongdoer 
may  claim  that,  since  it  has  committed  no  wrong  itself,  the  action  taken  by 
the  State  which  alleges  itself  injured  are  not  lawful  countermeasures  at  all, 
but  illegal  acts,  to  which  it  may  lawfully  react  by  taking  countermeasures  of 
its  own.19 

Whether  a  State  will  have  the  means  at  its  disposal  to  enforce  its  rights 
will,  therefore,  depend  on  a  whole  host  of  factors  which  affect  and  define 
both  its  relationship  with  the  State  in  breach  and  the  relationship  of  each  of 
those  two  States  with  other,  third  States.  Moreover,  while  those  factors 
might  pertain  in  favour  of  State  X  in  its  relations  with  State  Y,  enabling  it 
to  enforce  its  rights  against  the  latter,  they  might  not  pertain  in  its  favour  in 
its  relations  with  another  State,  State  Z.  A  State  may  thus  find  that,  while 
international  law  purports  to  provide  it  with  the  means  to  enforce  its  rights 
via  the  right  to  take  countermeasures,  many  of  its  rights  will,  nevertheless, 
remain  unenforceable.  Leben  consequently  remarks  ‘le  caractere  aleatoire 
de  la  reussite  des  contre-mesures  dans  la  societe  Internationale’,20  and  the 
same  could  just  as  well  be  said  of  measures  of  retorsion.  Furthermore,  and 
for  the  same  reasons,  if  the  only  means  which  a  State  were  to  have  at  its  dis¬ 
posal  for  the  enforcement  of  its  rights  was  the  freedom  to  take  those  coun¬ 
termeasures  which  it  could  initiate  by  its  own  efforts,  then  that  would 
create  and  legitimate  a  situation  in  which  the  ability  of  a  State  to  enforce  its 
rights  was  essentially  dependent  upon  the  position  which  it  enjoys  in  the 
current  power-structure  of  international  economic  and  political  relations — 
something  quite  inconsistent  with  the  principle  of  the  sovereign  equality  of 
States.21 

If,  therefore,  the  rights  recognized  by  international  law  are  to  be  ade¬ 
quately  protected,  the  ability  of  the  victims  of  international  wrongs  to 
enforce  their  rights  must  be  further  enhanced.  Short  of  creating  a  centralized 
enforcement  institution,  the  only  way  of  doing  this  is  not  to  leave  an  injured 


19  On  the  danger  that  countermeasures  may  excite  ‘counter-countermeasures’  and  so  lead  to  an  esca¬ 
lating  spiral  of  reprisals,  see  Riphagen’s  Sixth  Report,  p.  31 ;  and  Morocco,  A/C.6/40/SR.  36,  p.  6.  The 
injured  State  may  also  be  caused  damage  by  the  very  countermeasures  which  it  itself  initiates;  for  that 
State  and  its  nationals  may  depend  upon  the  continuation  and  the  success  of  that  very  relationship 
which  makes  possible  the  countermeasures  which  are  taken  against  the  wrongdoing  State — in  short, 
many  international  relationships  are  marked  by  interdependence  rather  than  one-sided  dependence: 
Leben,  loc.  cit.  (previous  note),  at  pp.  72-3. 

20  Loc.  cit.  above  (n.  18). 

21  Simma,  in  Weiler,  Cassese  and  Spinedi  (eds.),  International  Crimes  of  State.  A  Critical  Analysis 
of  the  ILC’s  Draft  Article  ig  on  State  Responsibility  ( 1 988) ,  p .  283  at  p .  284. 
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btate  to  depend  on  the  means  which  it  itself  may  command,  but  rather  to 
enable  other  States,  prompted  by  considerations  of  friendship  and  good 
neighbourliness,  to  come  to  its  aid  in  a  spirit  of  solidarity.22  The  conditions 
which  need  to  be  fulfilled  if  countermeasures  against  a  wrongdoing  State 
are  to  have  any  prospect  of  success  might  not  pertain  in  favour  of  the 
injured  State  itself,  but  they  might  well  do  so  in  respect  of  another  State.  If 
the  former  State  were  able  to  obtain  the  assistance  of  the  latter  in  taking 
action  against  the  State  in  breach,  then  it  would  enjoy  a  reasonable  chance 
of  enforcing  its  rights.  Moreover,  even  if  the  conditions  which  make  for  the 
success  of  countermeasures  were  not  met  in  respect  of  any  of  the  States 
which  joined  the  injured  State  in  taking  action  against  the  wrongdoer,  they 
might  nevertheless  be  fulfilled  in  respect  of  those  States  acting  together: 
their  action  in  concert  might  enjoy  a  chance  of  success  which  would  not 
attend  action  taken  by  any  of  them  on  its  own. 

Clearly,  to  permit  States  to  come  to  the  assistance  of  the  victim  of  an 
international  wrong  will  not  guarantee  that  the  latter  State’s  rights  are  res¬ 
pected.  In  so  far  as  other  States  are  free  to  choose  not  to  come  to  its  aid,23 
an  injured  State  cannot  depend  upon  receiving  any  assistance  at  all.24  Fur¬ 
thermore,  just  as  there  can  be  no  assurance  that  the  conditions  which  make 
for  the  efficacy  of  countermeasures  will  pertain  in  favour  of  the  injured 
State  itself,  likewise,  there  can  be  no  certainty  that  they  will  pertain  in 
respect  of  any  of  the  States  which  might  choose  to  come  to  its  aid.  Never¬ 
theless,  to  permit  other  States  to  assist  a  State  which  is  injured  in  its  rights 
would  cure  at  least  some  of  the  defects  of  the  system  of  decentralized  law- 
enforcement  which  currently  prevails  in  international  society,  and  half  a 
loaf  is  certainly  better  than  no  bread  at  all. 

If  all  of  the  States  party  to  a  multilateral  treaty  are  to  be  able  to  assist  one 
of  their  number  in  enforcing  its  rights  thereunder,25  then  it  must  be 
accepted  that  rights  can  exist  under  such  a  treaty  on  two  separate  levels. 
Using  once  more  the  example  of  the  Geneva  Convention  on  the  High  Seas, 

22  Zoller,  op.  cit.  above  (n.  17),  at  pp.  69  and  115;  McCaffrey,  Yearbook  of  the  International  Law 
Commission,  1985,  vol.  1,  p.  97;  and  Waldock,  ibid.  1966,  vol.  2,  p.  36.  Cf.  Leben,  loc.  cit.  above 
(n.  18). 

23  In  the  absence  of  an  express  provision  to  that  effect,  one  party  to  a  multilateral  treaty  does  not 
guarantee  that  another  party  will  observe  its  obligations:  Kiss,  Repertoire  de  la  pratique  fran^aise,  vol. 
1  (1962),  p.  125.  It  is  most  unlikely,  therefore,  that  one  State  can  be  said  to  undertake  to  another  that,  if 
the  latter’s  rights  are  infringed,  it  will  take  action,  potentially  harmful  to  its  interests,  in  order  to  help 
the  latter  enforce  its  rights.  Cf.  nn.  247  and  249  below. 

24  Zoller,  op.  cit.  above  (n.  17),  at  p.  70. 

25  It  is  doubtful  whether  there  is  much  good  reason  to  permit  States  which  are  not  parties  to  the 
treaty  to  provide  such  assistance.  The  general  policy  of  making  treaties  into  systems  which  are  closed  to 
non-parties  militates  against  this:  cf.  Articles  34-7  of  the  Convention  on  the  Law  of  Treaties,  1969. 
Moreover,  those  States  which  are  parties  to  the  treaty  will  generally  have  some  reason  to  support  the 
injured  party,  in  so  far  as  they  all  have  an  interest  in  upholding  that  treaty  and  the  rules  which  it  creates, 
both  of  which  are  threatened  with  erosion  by  the  attack  on  the  injured  State’s  rights.  This  interest  also 
serves  to  provide  a  further  justification  for  the  right  of  States  which  are  parties  to  the  treaty  to  take 
action  against  the  wrongdoer:  see  section  1 1. (ft)  below.  Since  this  interest  does  not  apply  to  motivate  or 
to  justify  action  taken  by  States  which  are  not  parties  to  the  treaty,  there  is  neither  as  much  point  nor  so 
much  justification  in  allowing  them  to  take  action  of  the  type  under  discussion. 
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a  naval  State,  State  A,  has  an  obligation  under  Article  22(1)  of  that  conven¬ 
tion  that  its  warships  not  board  merchant  vessels  which  fly  the  flag  of  State 
B.  The  first  level  of  rights  and  obligations  under  the  Convention  is  com¬ 
posed  of  the  obligation  which  State  A  owes  to  State  B  not  to  board  its  mer¬ 
chant  vessels,  to  which  obligation  State  B  holds  a  correlative  right.  If  State 
A  breaches  this  obligation,  State  B  becomes  entitled  to  the  full  range  of 
remedial  rights  against  State  A  which  are  provided  by  international  law. 
However,  beyond  this  first  level  of  rights  and  obligations,  there  exists  a 
second  level,  auxiliary  to  and  dependent  upon  the  first.  The  other  States 
party  to  the  Geneva  Convention,  State  C  et  al.,  are  endowed  with  the  right 
to  require  State  A  to  perform  its  duty  under  Article  22(1)  to  State  B,  State 
A  owing  them  a  correlative  obligation  to  observe  it.  Likewise,  if  State  A 
breaches  its  primary  obligation  under  that  article  to  State  B,  State  C  has  a 
right  to  require  State  A  to  perform  its  secondary,  remedial  obligations  to 
State  B,26  and  State  A  is  correlatively  obligated  to  State  C  to  perform  them. 
State  C  may,  therefore,  exact  from  State  A  the  due  performance  of  its  obli¬ 
gations,  both  primary  and  secondary,  to  State  B.  Should  State  A  fail  to  put 
an  end  to  the  breach  of  its  primary  obligation  to  State  B,  State  C  may  law¬ 
fully  take  countermeasures  against  it  to  compel  it  to  do  so.  Similarly,  State 
C  may  employ  countermeasures  against  State  A  to  force  it  to  perform  its 
secondary,  remedial  obligations  to  State  B. 

This  brief  description  of  the  way  in  which  the  law  might  accommodate 
action  by  way  of  solidarity  leaves  several  major  questions  unanswered.  The 
first  relates  to  the  precise  content  of  the  second  level  of  rights  which  has 
been  postulated.  If  the  purpose  of  vesting  such  ‘auxiliary’  rights  in  all  of  the 
States  party  to  a  multilateral  treaty  is  to  enable  them  to  help  the  State 
whose  first-level  rights  have  been  infringed  to  enforce  its  rights  against  the 
State  in  breach,  then  exactly  what  remedial  rights  should  States  in  the  pos¬ 
ition  of  State  C  in  the  example  above  be  accorded?  Clearly,  in  view  of  their 
potentially  vital  role  in  accomplishing  this  purpose,  State  C  should  have 
both  the  right  to  bring  a  diplomatic  claim  against  the  wrongdoer  demand¬ 
ing  that  it  fulfil  its  primary  and  secondary  obligations  to  the  injured  State 
and  the  right  to  take  countermeasures  against  it,  if  necessary,  in  order  to 
force  it  do  so.27  On  the  other  hand,  it  is  doubtful  whether,  from  the  point  of 

This  right  is  secondary  in  nature.  This  is  because  State  C’s  primary  right  against  State  A _ 

namely,  its  right  to  require  State  A  to  perform  its  primary  obligations  to  State  B — has  been  infringed. 
State  A  performs  its  duty  of  reparation  to  State  C  by  doing  that  which  is  necessary  to  restore  those  inter¬ 
ests  of  State  C  which  are  protected  by  its  primary  right  to  the  position  in  which  they  would  have  been  if 
the  breach  had  not  occurred.  Since  State  C’s  interest  is  that  State  B  is  treated  in  accordance  with  its 
rights  under  the  treaty,  State  A  does  this  by  resuming  performance  of  its  primary  obligations  towards 
State  B  ;  and,  in  so  far  as  doing  this  does  not  place  State  B  in  the  position  in  which  it  would  have  been 
had  those  obligations  not  been  violated,  as  where  State  B  has  suffered  losses  on  account  of  the  breach, 
State  A  fulfils  its  obligation  towards  State  C  to  restore  its  protected  interest  by  doing  what  is  required  to 
make  it  as  if  there  had  been  no  breach,  as  by  indemnifying  State  B  for  its  losses. 

It  is  a  precondition  to  the  legality  of  countermeasures  that  the  effects  which  they  cause  to  the 
wrongdoing  State  are  not  manifestly  disproportionate  to  the  seriousness  of  the  wrong  to  which  they  are  a 
response:  see  Riphagen’s  proposed  draft  Article  9(2),  Riphagen’s  Sixth  Report,  p.  n.  This  require¬ 
ment  might  be  thought  to  pose  an  insurmountable  obstacle  to  the  taking  of  countermeasures  by  States 
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view  of  the  injured  State,  much  useful  purpose  would  be  served  by  vesting 
a  right  in  State  C  to  receive  guarantees  from  State  A — the  State  in  breach — 
against  a  repetition  of  the  conduct  which  caused  the  breach  of  its  primary 
obligations  to  State  B. 

A  more  difficult  problem  is  whether  State  C  should  be  accorded  a  right  to 
receive  pecuniary  reparation  from  State  A.  Those  who  have  examined  this 
problem  have  tended  to  assume  that  it  should  not.28  Riphagen  justified  this 
conclusion  on  the  ground  that  State  A’s  breach  of  its  first-level  obligation  to 
State  B  will  not  cause  State  C  or  its  nationals  to  suffer  any  material  loss.29 
Yet  it  might  well  happen  that  the  unlawful  conduct  of  State  A  does  cause 
some  such  loss  to  State  C  or  its  nationals.  Nevertheless,  it  is  probably  cor¬ 
rect  that  State  C  should  not  be  entitled  to  claim  pecuniary  reparation  in 
respect  of  these  losses;  for  the  rights  which  are  vested  in  State  C  are 
accorded  it  solely  for  the  purpose  of  enabling  it  to  require  of  State  A  that  it 
observe  its  obligations  to  State  B,  and  not  to  protect  itself  against  prejudice 
to  its  own  or  its  nationals’  interests.  Therefore,  any  material  loss  which 
State  C  might  have  suffered  as  a  consequence  of  State  A’s  breach  is  irrel¬ 
evant  and  State  C  cannot  recover  in  respect  of  it. 30 

It  is,  of  course,  possible  that  State  C’s  rights  against  State  A  could  be  so 
defined  that  it  is  vested  with  the  right  to  require  from  State  A  a  sum  by  way 
of  reparation  calculated  on  the  basis  of  the  damage  suffered  by  State  B  or  its 
nationals.31  State  C  might  then  be  accountable  to  State  B  for  any  money 
paid  to  it  by  State  A  in  satisfaction  of  such  a  claim.  At  first  glance,  there 
seems  little  reason  why  this  step  should  be  taken.  If  State  C  were  entitled  to 
exercise  such  a  right  at  the  same  time  that  State  B  was  presenting  its  own 


which  are  in  the  position  of  State  C  in  the  example  given  in  the  text,  in  so  far  as  most  of  those  States  will 
have  suffered  no  material  harm  on  account  of  the  infringement  of  the  injured  State’s  rights.  Although 
State  C  might  enjoy  a  right  to  take  countermeasures  against  the  wrongdoer,  that  right  will,  therefore, 
remain  a  technicality,  since  any  harm  which  it  inflicts  on  that  State  will  be  out  of  all  proportion  to  the 
harm  done  to  it  by  that  State’s  wrongdoing.  However,  the  purpose  of  the  ‘no-manifest-disproportiona- 
lity'  test  is  not  that  the  damage  done  to  the  wrongdoer  by  the  countermeasure  must  be  roughly  equiva¬ 
lent  to  the  damage  which  that  State’s  wrong  caused  the  State  taking  the  countermeasure  to  suffer,  but 
rather  that  the  harm  inflicted  by  that  measure  should  not  exceed  that  which  is  reasonably  required  to 
compel  the  wrongdoer  to  return  to  legality:  Zoller,  op.  cit.  above  (n.  17),  at  pp.  131-7.  Riphagen’s  pro¬ 
posed  draft  Article  9(2)  thus  links  the  concept  of  proportionality  to  the  seriousness  of  the  wrongful  act 
to  which  it  is  a  response,  and  not  to  the  material  consequences  of  that  act.  The  requirement  in  question, 
therefore,  does  not  place  any  technical  obstacle  in  the  way  of  recognizing  a  second-level  right  to  take 
countermeasures. 

28  Zoller,  op,  cit.  above  (n.  17),  at  p.  115. 

29  Riphagen’s  Sixth  Report,  p.  14  n.  44. 

30  If  breaches  of  State  A’s  obligation  to  State  B  are  likely  to  cause  significant  prejudice  to  the  interests 
of  State  C  and  its  nationals,  then  that  might  be  a  reason  for  according  a  first-level  right  to  State  C  against 
State  A,  similar  to  the  first-level  right  already  possessed  by  State  B;  but  that  is  another  question 
entirely. 

31  Although  it  is  somewhat  unusual  for  one  State  to  enjoy  the  right  to  claim  pecuniary  reparation  for 
losses  sustained  by  another  State  or  its  nationals,  international  law  does  know  of  such  cases:  Brownlie, 
Principles  of  Public  International  Law  (3rd.  edn.,  1979),  p.  481 ,  Aerial  Incident  of  27  July  7955,  ICJ 
Pleadings,  p.  106;  and  note  Reparation  for  Injuries  Suffered  in  the  Service  of  the  United  Nations,  ICJ 
Reports,  1949,  p-  174- 
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claim  for  pecuniary  reparation,  then  that  might  hinder,  rather  than  assist, 
State  B  by  complicating  its  negotiations  with  State  A.  On  the  other  hand,  if 
State  C’s  right  were  only  to  become  operative  if  and  when  State  A  failed  to 
satisfy  State  B’s  demands,  then  it  would  be  doubtful  whether  vesting  such  a 
right  would  serve  any  useful  purpose  at  all;  for,  if  State  A  were  unwilling  to 
pay  State  B,  it  would  hardly  be  likely  to  pay  up  to  State  C.  However,  there 
is  at  least  one  possible  set  of  circumstances  in  which  according  a  right  of 
this  type  to  State  C  might  be  of  some  assistance  to  State  B.  State  C  and 
State  A  might  be  mutually  bound  by  an  arrangement  for  the  compulsory 
third-party  settlement  of  their  disputes,  whereas  State  A  and  State  B  are 
not.  State  C  might  then  be  able  to  secure  pecuniary  reparation  on  State  B’s 
behalf,  even  when  State  B’s  own  efforts  had  proved  fruitless,  being  able  to 
avail  itself  of  means  for  the  enforcement  of  its  rights  unavailable  to  State  B 
itself. 

Another  difficult  question  is  whether  State  C  should  be  accorded  a  right 
to  get  a  judgment  against  State  A  from  an  international  tribunal.  Such  a 
judgment  might  take  the  form  of  a  declaration  that  State  A  is  in  breach  of 
its  primary  obligations  to  State  B,  or  it  might  declare  the  content  of  the 
secondary,  remedial  obligations  which  State  A  owes  to  State  B.  It  might 
even  include  an  injunction  to  State  A  to  perform  its  obligations,  both  prim¬ 
ary  and  secondary,  to  State  B.32  This  may  seem  a  strange  question  to  ask.  If 
a  legal  person  enjoys  a  right,  surely  it  can  enforce  it  before  a  tribunal  of  that 
legal  system.  However,  this  need  not  be  the  case.  In  theory,  at  least,  a  legal 
system  might  create  rights  which  are  not  enforceable  by  any  of  that  system’s 
tribunals.33  Nevertheless,  there  is  good  reason  to  make  State  C’s  rights 
enforceable  by  this  means.  If  State  C  were  able  to  obtain  a  judgment  of  the 
type  suggested,  then  that  could  greatly  assist  State  B  in  the  enforcement  of 
its  rights  against  State  A,  especially  if  State  C  and  State  A  were  mutually 
bound  by  an  arrangement  for  the  compulsory  third-party  settlement  of 
their  legal  disputes  whereas  State  B  and  State  A  were  not.  The  reasons  for 
this  go  beyond  the  authority  possessed  by  the  judgment  of  an  international 
tribunal  and  the  moral  and  political  pressure  which  it  might  bring  to  bear 
upon  a  wrongdoing  State.  A  State  which  needs  to  recruit  other  States  to 
join  it  in  taking  action  to  enforce  its  rights  is  likely  to  find  such  assistance 
unforthcoming  if  the  breach  of  its  rights  is  not  clearly  and  incontestably 
established.34  The  ability  to  get  a  judgment  on  those  rights  from  an  impar¬ 
tial  third-party  is,  therefore,  of  the  utmost  importance  in  making  solidarity 


3  first  s*ght,  it  might  appear  that  no  tribunal  could  deliver  such  a  judgment,  since  State  C  would 
be  seeking  an  adjudication  on  rights  which  did  not  belong  to  it,  but  to  State  B.  However  since  State  C 
has  the  right  to  require  of  State  A  that  it  perform  its  obligations  to  State  B,  a  tribunal  would  ascertain 
whether  that  right  had  been  infringed  by  examining  whether  State  A  was  in  breach  of  its  obligations  to 
State  B,  and  it  would  enforce  that  right  by  ordering  State  A  to  perform  those  same  obligations  Conse¬ 
quently,  there  is  no  technical  problem  in  according  State  C  a  right  of  the  type  discussed.  The  question  is 
rather  whether  State  C  should  enjoy  such  a  right. 

33  Zoller,  op.  cit.  above  (n.  17),  at  pp.  116-17. 

34  Leben,  loc.  cit.  above  (n.  18). 
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work;  and,  while  it  would  be  preferable  if  the  State  which  alleges  that  its 
rights  have  been  infringed  could  secure  such  a  judgment,  there  is  every 
reason  to  permit  other  States  to  do  so,  if  that  is  the  only  way  to  get  one. 

It  is  not  only  the  precise  content  of  second-level  rights  which  is  problem¬ 
atic.  Difficult  questions  also  arise  concerning  the  relationship  which  they 
should  enjoy  with  rights  of  the  first  level.  The  purpose  of  vesting  in  State  C 
the  second  level  of  rights  which  has  been  postulated  is  essentially  an  auxil¬ 
iary  one:  to  enable  State  C  to  help  State  B  enforce  its  rights  against  State  A. 
It  follows  that  State  C  should  be  able  to  invoke  its  ‘auxiliary’  rights,  by 
demanding  of  State  A  that  it  perform  its  primary  obligations  to  State  B  and 
by  taking  countermeasures  against  it  to  coerce  it  to  do  so,  only  when  State  B 
itself  decides  to  invoke  its  rights  and  require  State  A  to  perform  its  primary 
obligations.  Thus,  if  State  C  were  to  believe  that  State  A  had  breached  its 
primary  obligations  to  State  B,  yet  State  B  thought  that  State  A  had  acted 
lawfully,  State  C  should  not  be  entitled  to  take  any  action  at  all  against 
State  A;  likewise,  if  State  B  acknowledged  that  State  A  had  broken  its 
primary  obligations,  but  decided  to  waive  the  breach.  By  the  same  token, 
State  C  should  only  be  entitled  to  require  State  A  to  do  those  things  in  ful¬ 
filment  of  its  remedial  obligations  to  State  B  which  State  B  itself  has 
required  State  A  to  do.  Thus,  if  State  B  were  to  demand  of  State  A  a  sum 
by  way  of  pecuniary  reparation  less  than  that  to  which  State  C  considered  it 
to  be  entitled,  then  State  C  should  not  be  able  to  require  State  A  to  pay  a 
greater  sum  to  State  B,  even  if  State  B  were  indeed  entitled  to  that  amount. 
Likewise,  State  C’s  right  to  take  countermeasures  against  State  A  to  coerce 
it  to  perform  its  secondary  obligations  to  State  B  should  cease  when  State  A 
has  done  those  things  by  way  of  reparation  which  State  B  has  demanded  of 
it.  If  State  B  were  to  settle  with  State  A  for  a  sum  less  than  that  to  which 
State  C  considered  it  to  be  entitled,  State  C  should  not  be  able  to  continue 
to  subject  State  A  to  countermeasures  in  order  to  force  it  to  pay  the 
balance.35 

Furthermore,  in  view  of  their  auxiliary  nature,  State  C  should  not  be 
able  to  exercise  its  second-level  rights  against  State  A  until  State  B  has 
asked  it  to  do  so. 36  If  State  C  were  able  to  take  action  against  State  A  with¬ 
out  a  prior  request  from  State  B,  then  that  might  hinder,  rather  than  assist, 
the  latter  in  the  enforcement  of  its  rights.  State  B,  being  in  the  best  position 
to  judge  what,  if  any,  assistance  it  needs,  should  be  accorded  this  degree  of 
control  over  the  lawfulness  of  State  C’s  action.  Moreover,  if  State  C’s  ‘auxil¬ 
iary’  rights  were  to  be  exercisable  regardless  of  whether  or  not  State  B  had 
first  requested  its  assistance,  the  way  would  be  open  for  parties  to  multila¬ 
teral  treaties  to  use  a  breach  by  one  of  their  number  as  an  excuse  to  inflict 
damage  on  the  wrongdoer  without  reasonable  cause;  for  they  would  then  be 


35  Zoller,  op.  cit.  above  (n.  17),  at  pp.  69  and  115;  McCaffrey,  Yearbook  of  the  International  Law 
Commission,  1985,  vol.  1,  p.  97. 

36  Cf.  Zoller,  op.  cit.  above  (n.  17),  at  p.  69;  and  Simma,  loc.  cit.  above  (n.  21),  at  p.  313. 
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able  to  take  action  against  that  State  even  though  it  was  not  needed  to  help 
State  B  enforce  its  rights.37 


(b)  Solidarity  Lato  Sensu 

The  need  to  enhance  the  enforceability  of  rights  is  one  reason  for  recog¬ 
nizing  that  every  party  to  a  multilateral  treaty  can  lawfully  take  at  least  cer¬ 
tain  action  when  that  treaty  is  breached.  However,  a  second,  distinct  set  of 
pressures  also  militates  in  favour  of  this.  Although  a  breach  of  a  multilateral 
treaty  will,  in  most  cases,  infringe  the  rights  of  only  one,  or  else  a  small 
number,  of  the  parties,  at  the  same  time,  that  breach  touches  every  party  to 
the  treaty,  even  if  it  does  not  infringe  its  rights — even,  indeed,  if  it  does  not 
cause  it  or  its  nationals  to  suffer  any  loss;  for,  as  Reuter  observes,  ‘any  vio¬ 
lation  of  a  treaty  threaten [s]  the  survival  of  that  treaty’,38  and  the  survival  of 
the  treaty  is  something  in  which  each  party  is  surely  interested. 

Every  breach  of  treaty  is  a  challenge  to  the  rule  infringed.  Its  commission 
invites  emulation  as  long  as  it  does  not  attract  a  response  which  is  either  suf¬ 
ficient  to  repress  it  or  else  is  sufficiently  damaging  to  the  wrongdoing  State 
to  deprive  it  of  any  benefits  which  it  might  have  gained  from  the  breach, 
thus  making  it  clear  to  others  who  might  be  minded  to  break  the  rule  that 


37  The  necessity  of  a  prior  request  for  assistance  from  the  State  whose  first-level  rights  have  been 
infringed  before  second-level  rights  can  be  exercised  might  also  be  supported  by  appealing  to  an  analogy 
between  action  by  way  of  solidarity  stricto  sensu  and  action  by  way  of  collective  self-defence.  In  both 
cases,  a  State  is  enabled  to  take  action  which  is  normally  unlawful  in  order  that  it  might  assist  another 
State  in  putting  an  end  to  an  infringement  of  its  rights.  Since  the  two  forms  of  action  are,  therefore, 
analogous,  the  same  conditions  should  presumably  govern  the  legality  of  each.  A  State  which  is  not  the 
victim  of  an  armed  attack  is  only  entitled  to  use  force  against  a  State  which  is  conducting  such  an  attack 
if  the  State  which  is  the  victim  of  that  attack  first  asks  it  to  do  so :  Military  and  Paramilitary  Activities  in 
and  against  Nicaragua  (Merits),  ICJf  Reports,  1986,  p.  14,  at  paras.  196-9,  though  cf.  paras.  232  and 
236.  By  analogy,  fulfilment  of  a  similar  condition  should  be  a  prerequisite  to  the  legality  of  non-forcible 
countermeasures  taken  by  a  State  whose  first-level  rights  have  not  been  infringed  by  the  State  against 
which  such  action  is  taken.  Indeed,  the  International  Court  in  the  Nicaragua  case  appears  to  have  sup¬ 
ported  this  line  of  reasoning  when  it  discussed  the  issue  of  whether  the  USA  might  have  lawfully  sup¬ 
ported  the  ‘contra’  rebels  as  a  countermeasure  in  response  to  Nicaragua’s  alleged  breach  of  its  duty  to  El 
Salvador  not  to  intervene  in  its  internal  affairs  or  to  use  force  against  it;  for  the  Court  remarked  that  ‘a 
right  to  act  in  this  way  .  .  .  would  be  analogous  to  the  right  of  collective  self-defence’  (para.  210). 

However,  in  its  Commentary  to  Article  34  of  Part  1  of  its  Draft  Articles  on  State  Responsibility,  the 
International  Law  Commission  has  strongly  resisted  any  analogy  between  the  law  relating  to  self- 
defence  and  the  law  relating  to  countermeasures:  Yearbook  of  the  International  Laic  Commission,  1980, 
vol.  2,  part  2,  pp.  53-4.  See  also  Leben,  loc.  cit.  above  (n.  18),  at  p.  67  n.  199;  and  Dupuy,  Revue 
generate  de  droit  international  public,  87  (1983),  p.  505  at  p.  525  and  n.  41.  Cf.  also  Zoller,  op.  cit. 
above  (n.  17),  at  pp.  40-1 ;  and  Akehurst,  loc.  cit.  above  (n.  16),  at  pp.  4-6.  Since  the  two  institutions 
operate  within  very  different  political  contexts  and  respond  to  very  different  practical  needs,  this  cau¬ 
tion  is  well-founded.  It  should  also  be  noted  that  the  International  Court  in  the  Nicaragua  case  did  not 
need  to  consider  whether  the  USA  might  take  ‘collective’  countermeasures  without  a  prior  request  to 
that  effect  from  El  Salvador,  since  it  was  able  to  determine  the  legality  of  the  USA’s  action  on  other 
grounds:  para.  249. 

38  Yearbook  of  the  International  Law  Commission,  1984,  vol.  1,  p.  275.  See  also  Reuter,  Introduction 
au  droit  des  trades  (2nd  edn.,  1985),  para.  282;  Riphagen,  Yearbook  of  the  International  Law  Com¬ 
mission,  1984,  vol.  1,  p.  275;  Riphagen’s  Fourth  Report,  p.  21;  and  the  sources  quoted  at  nn.115-17 
and  124-5  below. 
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the  benefits  of  so  doing  will  probably  be  outweighed  by  the  disadvantages. 
Moreover,  even  a  breach  which  incurs  such  a  response  may  weaken  the  rule 
which  is  infringed  as  long  as  that  breach  is  allowed  to  subsist.  The  example 
created  by  the  continued  disregard  of  a  legal  standard  draws  attention  to  the 
possibility  of  departing  from  that  rule,  questioning  assumptions  that 
the  obligation  should  be  followed  and  inviting  a  prudential  approach  to  the 
question  of  compliance.  Therefore,  if  obligations  under  a  multilateral 
treaty  are  not  enforced  and  their  breach  suppressed,  it  is  likely  that  they 
will  come  to  be  increasingly  disregarded,  and,  even  if  the  instant  breach 
does  not  cause  loss  to  a  particular  party  or  infringe  its  rights,  future 
breaches  might.  It  is  thus  very  much  in  the  interests  of  each  party  to  the 
treaty  that  all  breaches,  even  those  which  do  not  infringe  its  rights,  are 
repressed. 

One  way  of  safeguarding  this  shared  interest  of  the  parties  to  a  multila¬ 
teral  treaty  is  to  entrust  its  protection  in  each  case  of  breach  to  one  of  their 
number:  namely,  the  State  whose  rights  have  been  infringed.  However, 
although  this  might  serve  as  the  primary  means  of  upholding  and  defending 
the  obligation  breached,  its  effectiveness  is  likely  to  be  limited.  The  State 
injured  by  the  breach  may  fail  to  take  any  action  against  the  wrongdoing 
State,  erroneously  believing  its  conduct  not  to  be  in  violation  of  the  treaty. 
If  the  injured  State  does  recognize  that  its  rights  are  infringed,  it  may  still 
decide  to  take  no  action  against  the  wrongdoer,  or  else  choose  to  employ 
measures  which  are  insufficient  to  force  the  wrongdoing  State  to  put  an  end 
to  the  breach  of  its  obligations.  Indeed,  the  injured  State  may  be  incapable 
of  taking  any  measures  which  would  be  adequate  to  this  task.  Conse¬ 
quently,  if  treaties  are  to  be  upheld  and  the  obligations  which  they  create 
maintained,  it  may  well  be  necessary  to  vest  all  of  the  parties  with  the  right 
to  take  at  least  some  form  of  action  in  their  defence. 

If  this  were  to  be  done,  then  it  would  again  require  recognition  that 
rights  may  exist  under  a  multilateral  treaty  on  two  separate  levels.  This  can 
be  illustrated  by  using  once  more  the  example  of  Article  22(1)  of  the 
Geneva  Convention  on  the  High  Seas.  The  first  level  of  rights  would  be 
exactly  the  same  in  nature  as  that  which  has  been  described  in  the  course  of 
the  discussion  of  ‘auxiliary’  rights  above.  Thus,  a  naval  State,  State  A,  is 
under  an  obligation  that  its  warships  not  board  merchant  vessels  which  fly 
the  flag  of  State  B,  this  obligation  being  owed  to  State  B  and  State  B  having 
a  correlative  right  against  State  A  to  its  performance.  If  State  A  breaches 
this  obligation,  State  B  is  immediately  vested  with  the  full  range  of 
remedial  rights  against  State  A  which  is  recognized  by  international  law. 
However,  behind  and  beyond  this  first  level  of  rights  and  obligations,  there 
exists  a  second.  In  view  of  their  interest  in  upholding  the  rules  which  the 
Convention  creates,  the  other  States  party,  State  C  et  al.,  have  a  right 
against  State  A  that  State  A  perform  its  primary  obligation  under  Article  22 
to  State  B,  State  A  being  under  a  correlative  obligation  to  State  C  to  do  so. 
Should  State  A  breach  this  obligation  to  State  C  by  breaching  its  primary 
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obligation  to  State  B,  State  C  will  have  the  right  to  demand  of  State  A  that 
it  put  an  end  to  this  breach  by  ceasing  to  perform  those  acts  which  put  it  in 
violation  of  its  obligation  to  State  B.39  If  State  A  fails  to  do  this,  then  State 
C  will  be  entitled  to  take  countermeasures  against  State  A  in  order  to  coerce 
it  to  do  so. 40 

A  case  can  be  made  for  recognition  of  this  second  level  of  rights  by  means 
of  a  further  argument,  closely  related  to  the  preceding  one,  but  distinct 
from  it.  As  has  already  been  seen,  if  breaches  of  a  rule  of  international  law 
go  unchecked,  this  may,  in  time,  reduce  the  capacity  of  that  rule  to  guide 
and  determine  conduct.  However,  things  may  go  further  than  this.  If  a 
practice  develops  which  is  in  breach  of  a  treaty  obligation  and  which  meets 
with  the  toleration  of  most  of  the  parties  to  that  treaty,  then  what  that  obli¬ 
gation  requires  might  even  be  altered  and  amended  to  conform  to  the  view 
of  its  content  which  is  revealed  by  that  practice.  The  possibility  of  such  a 
treaty-amending  practice  is  recognized  by  Article  31(3)  ( b )  of  the  Conven¬ 
tion  on  the  Law  of  Treaties  1969.  Indeed,  international  tribunals  have  ser- 
veral  times  held  that  treaties  have  changed  their  meaning  through  a  process 
of  this  kind — notably,  in  the  US/ Fiance  Air  Services  arbitration  of  1963 
and  the  Namibia  case  of  1971. 41 

Every  State  party  to  a  multilateral  treaty  clearly  has  an  interest  in  being 
able  to  ensure  that  the  rights  and  duties  under  that  treaty  maintain  their 
original  content  and  are  not  amended  through  the  growth  of  a  practice  of 
the  sort  described.42  At  the  same  time,  this  interest  is  inadequately  pro¬ 
tected  if  the  only  means  at  its  disposal  for  preventing  the  growth  of  a  treaty¬ 
amending  practice  is  the  ability  to  take  action  in  respect  of  breaches  which 
infringe  its  rights.  By  the  time  that  such  a  breach  occurs,  it  might  well  be 
too  late  to  do  anything,  the  practice  already  being  firmly  established.  Even 
if  a  State  were  unable  to  prevent  such  a  practice  developing  and  amending 


39  McCaffrey,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  97.  McCaffrey  is  less 
willing  to  take  the  next  step  mentioned  in  the  text.  Jessup  maintains  that  community  interest  at  least 
justifies  recognizing  that  each  party  to  a  multilateral  treaty  has  the  right  to  protest  at  its  breach:  A 
Modem  Law  of  Nations  (1948),  at  pp.  152  and  154.  However,  a  right  to  require  the  performance  of  an 
obligation  and  a  right  to  protest  at  its  breach  are  somewhat  different  things;  and,  whereas  to  recognize 
the  former  as  vested  in  each  party  to  a  treaty  would  require  the  recognition  of  a  second  level  of  rights  of 
the  type  described  in  the  text,  to  accept  the  latter  probably  would  not:  see  text  below  at  nn.  45-7. 

40  Although  it  might  be  thought  otherwise,  the  fact  that  State  C  may  have  suffered  no  damage  as  a 
result  of  State  A’s  wrongdoing  will  not,  practically  speaking,  nullify  its  right  to  take  countermeasures 
against  that  State:  see  n.  27  above. 

41  Case  concerning  the  Interpretation  of  the  Air  Transport  Services  Agreement  between  the  United 
States  of  America  and  France,  signed  at  Paris  on  27  March  ig 46 ,  Reports  of  International  Arbitral 
Awards,  vol.  16,  p.  sat  pp.  62-3  (and  see  pp.  70  and  73-4);  Legal  Consequences  for  States  of  the  Con¬ 
tinued  Presence  of  South  Africa  in  Namibia  (South  West  Africa)  notwithstanding  Security  Council  Reso¬ 
lution  276  (1970),  ICJ  Reports,  1971,  p.  16  at  paras.  21-2.  See  also  Temple  of  Preah  Vihear  (Merits), 
ICJ  Reports,  1962,  p.  1  at  pp.  33-4;  and  Cot,  Revue  generate  de  droit  international  public,  70  (1966)', 
p.  632  at  pp.  653-66,  especially  at  pp.  664-6. 

42  Naturally,  a  State  may  decide  that  its  interests  will  be  better  served  if  the  treaty  is  amended  by  a 
particular  practice  and  so  wish  to  let  it  develop.  Conversely,  it  might  judge  that  the  original  meaning  of 
the  treaty  best  serves  its  interests.  A  State  thus  needs  to  be  able  to  uphold  and  defend  the  original  mean¬ 
ing  of  the  treaty  if  it  should  wish  to  do  so. 
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the  treaty,43  it  might  still  try  to  prevent  this  alteration  becoming  opposable 
to  it  by  refusing  to  acquiesce  in  and  protesting  against  breaches  which  affect 
its  rights.  However,  it  might  be  politically  difficult  for  one  State  to  stand 
out  against  a  practice  which  prevails  among  most  of  the  parties  to  a  treaty. 
Moreover,  it  is  uncertain,  to  say  the  least,  whether  one  party  can  prevent 
from  binding  it  a  practice  which  has  become  so  well  established  as  to  amend 
that  treaty.44  Therefore,  if  States  are  to  be  able  to  protect  themselves  from 
unwanted  changes  in  the  meaning  of  treaties,  they  must  be  able  to  take 
action  to  prevent  the  development  of  treaty-amending  practices  long  before 
they  have  become  firmly  established.  To  do  this,  they  must  be  able  to  take 
action  whenever  breaches  occur,  even  when  those  breaches  do  not  infringe 
their  own  rights. 

One  form  of  action  which  a  State  might  take  to  prevent  a  treaty  being 
amended  through  practice  is  to  protest  against  breaches  whenever  they 
occur,  so  preventing  them  from  winning  the  general  toleration  which  they 
need  if  they  are  to  effect  an  alteration  in  the  meaning  of  that  treaty.  Some 
writers  contend  that  a  diplomatic  protest  made  by  a  State  which  is  not 
entitled  to  claim  performance  of  the  obligation  breached  constitutes  an 
unlawful  intervention  in  the  affairs  of  the  State  which  is  the  target  of  that 
protest.45  If  so,  to  protest  at  the  breach  of  an  obligation  without  committing 
a  wrong  itself,  a  State  needs  to  be  able  to  point  to  a  right  to  claim  the  perfor¬ 
mance  of  that  obligation.  To  enable  the  parties  to  a  treaty  to  protect  them¬ 
selves  against  practices  which  threaten  to  amend  it  would,  therefore, 
require  them  to  be  vested  with  a  whole  special  set  of  rights.  However,  it  is 
doubtful  whether  the  premiss  of  this  argument  is  correct;  for  States  appear 
to  enjoy  a  general  freedom  to  protest  at  illegal  acts  without  thereby  commit¬ 
ting  any  wrong.  As  Judge  Fitzmaurice  observed  in  the  Barcelona  Traction 


43  The  view  prevailed  at  the  Vienna  Conference  on  the  Law  of  Treaties  that  a  treaty  might  be 
amended  by  a  practice  of  the  type  described  even  if  that  practice  was  not  adopted  by  all  of  the  parties  to 
the  treaty  and  even  if  a  small  number  of  them  opposed  it:  Tunkm,  Theory  of  International  Law  (Butler 
trans.,  1974),  at  p.  164.  (It  might  well  be  asked  why  a  practice  of  only  a  few  of  the  parties  to  a  multila¬ 
teral  treaty  might  not  lead  to  an  amendment  of  that  treaty  as  between  that  group:  cf.  Article  41  of  the 
Vienna  Convention  on  the  Law  of  Treaties,  1969.) 

44  This  question  involves  several  extremely  complex  issues,  which  cannot  be  discussed  here.  They 
include  the  question  whether  a  treaty-amending  practice  should  be  regarded  as  a  type  of  customary  law 
which  is  built  upon  a  treaty,  or  whether  it  is  a  law-creating  process  which  is  sui generis,  being  governed 
by  its  own  particular  rules.  If  the  former,  a  question  next  arises  which  is  analogous  to  that  posed  by  the 
long-running  debate  as  to  whether  general  customary  law  binds  all  States  or  whether  a  State  can  prevent 
such  a  rule  being  opposable  to  it. 

45  Graefrath,  loc.  cit.  above  (n.  2),  at  pp.  52-3;  Simma,  loc.  cit.  above  (n.  21),  at  p.  284.  Riphagen 
avoids  committing  himself  on  this  issue:  Riphagen’s  Fourth  Report,  pp.  13-14.  However,  he  recognizes 
that  the  claim  that  one  has  a  right  to  require  the  performance  of  an  obligation  and  is  thus  entitled  to 
exact  its  due  performance  is  something  different  from  the  claim  that,  while  one  does  not  have  the  right 
to  require  the  performance  of  an  obligation,  one  is  nevertheless  free  to  protest  at  its  breach.  This  is 
indeed  so.  The  latter  right  is  not  a  claim-right,  but  a  freedom.  Moreover,  the  latter  right  cannot  be 
relied  on  to  get  a  judgment  from  a  tribunal  enjoining  performance  of  the  obligation  in  question.  Ripha¬ 
gen  recognized  that  to  make  the  former  claim  without  legal  warrant  does  constitute  intervention  in  the 
affairs  of  the  State  to  which  the  claim  is  directed,  whatever  the  correct  position  might  be  as  regards  the 
latter  claim:  Riphagen’s  Fourth  Report,  p.  21.  On  this  distinction,  see  the  text  following  this  note. 
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case,  ‘diplomatic  representations  .  .  .  need  not  necessarily  be  based  on  or 
imply  a  claim  of  right,  but  are  often  admitted  or  received  in  the  absence  of 
any  such  claim  or  pretension  to  it’.46  Thus,  in  the  diplomatic  activity  pre¬ 
ceding  the  litigation  in  that  case,  several  States  which  had  no  right  against 
Spain  relating  to  its  treatment  of  the  Barcelona  Traction  Company  made 
representations  to  the  Spanish  government  concerning  it  and  were  even 
admitted  into  structured  negotiations  on  the  subject.47 

If  protesting  were  sufficient  to  enable  parties  which  wish  to  uphold  the 
original  meaning  of  a  treaty  to  achieve  their  aim,  then  it  might  not  be 
necessary  to  recognize  a  whole  network  of  special  legal  rights  under  a  multi¬ 
lateral  treaty:  reliance  could  simply  be  placed  on  the  general  freedom  which 
States  enjoy  to  communicate  their  views  to  each  other.  However,  States 
may  well  need  to  do  more  than  protest  if  they  are  to  prevent  the  amendment 
of  a  treaty.  Diplomatic  approaches  might  be  insufficient  to  dissuade  a 
wrongdoing  State  from  repeating  its  breach  or  to  discourage  other  States 
from  either  tolerating  or  emulating  its  behaviour.  Moreover,  the  tribunal  in 
the  US/ France  Air  Services  arbitration  of  1963  suggested  that  mere  pro¬ 
tests  might  not  be  enough  to  prevent  a  treaty  from  being  amended  by  a 
practice  of  the  type  under  discussion  if  that  practice  were  to  continue  in 
spite  of  those  protests  and  were  made  to  prevail  as  a  matter  of  fact.48  States 
opposed  to  such  an  amendment  may,  therefore,  need  to  avail  themselves  of 
means  more  drastic  than  simple  protests.  In  particular,  they  may  need  to  be 
able  to  take  countermeasures  against  States  which  disregard  their  treaty 
obligations  in  order  to  force  them  to  put  an  end  to  their  wrongful  conduct, 
so  making  the  treaty  effective  in  practice.  Permitting  each  party  to  a  multi¬ 
lateral  treaty  to  take  action  such  as  this  certainly  would  require  vesting  it 
with  second-level  rights,  whether  allowing  it  to  protest  would  do  so  or  not. 

Having  detailed  the  arguments  which  favour  recognizing  a  second,  dis¬ 
tinct  set  of  second-level  rights  under  multilateral  treaties,  the  same  ques¬ 
tions  need  to  be  asked  about  them  as  were  asked  about  ‘auxiliary’  rights — 
the  first  set  of  second-level  rights,  discussed  above:  namely,  what  precise 
content  do  these  second-level  rights  have,  and  what  is  the  exact  nature  of 
their  relationship  with  the  first  level  of  rights  under  the  treaty? 

This  set  of  second-level  rights  should  clearly  include  a  right  to  require  a 
State  to  perform  its  primary  obligations  under  a  treaty,  to  bring  a  diploma¬ 
tic  claim  against  it  if  it  should  fail  to  do  so,  and  to  subject  it  to  counter- 


4b  Para.  31 :  ICjf  Reports,  1970,  p.  3  at  p.  82.  See  also  para.  87  of  the  Court’s  judgment  in  that  case. 

47  Paras.  19-23  and  72.  The  US  acted  out  of  the  most  abstract  concern  for  the  maintenance  of  the  law 
in  the  field  in  question,  it  seems:  para.  22. 

It  is  true  that  the  International  Court  in  the  South  West  Africa  cases  of  1966  twice  described  the  right 
to  claim  the  performance  of  an  obligation  as  a  ‘right  of  direct  intervention’:  South  West  Africa,  Second 
l  hase ,  judgment,  I CJ  Reports ,  1966,  p.  6  at  paras.  23  and  26.  However,  the  right  to  require  the  perfor¬ 
mance  of  an  obligation  and  the  right  to  protest  at  its  breach  are  distinct:  see  n.  45  above. 

48  Pp.  63-4,  including  p.  64  n.  1.  Cf.  Cheng’s  view  of  customary  international  law,  in  Macdonald 
and  Johnston  (eds.),  The  Structure  and  Process  of  International  Law  (1983),  p.  513  at  pp.  544-8. 
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measures,  if  necessary,  in  order  to  coerce  it  to  put  an  end  to  their  breach. 
On  the  other  hand,  it  is  doubtful  whether  much  useful  purpose  would  be 
served  were  they  to  include  a  right  to  require  the  wrongdoing  State  to  per¬ 
form  its  secondary,  remedial  obligations  to  the  State  whose  first-level  rights 
have  been  infringed;  nor  would  there  seem  to  be  much  point  in  recognizing 
a  right  to  take  countermeasures  against  the  wrongdoing  State  in  order  to 
compel  it  to  perform  those  obligations.  If  they  are  to  be  recognized  at  all, 
this  set  of  second-level  rights  is  vested  in  the  parties  to  a  multilateral  treaty 
in  recognition  of  their  interest  in  preserving  and  upholding  the  primary 
obligations  which  that  treaty  creates.  It  little  affects  this  interest  if  the  State 
whose  first-level  rights  are  injured  by  a  breach  fails  to  secure  pecuniary 
reparation  for  its  losses. 

More  difficult  questions  arise  concerning  the  remedial  rights  which  the 
holder  of  a  second-level  right  can  exercise  for  its  own  benefit.  The  assump¬ 
tion  has  sometimes  been  made  that  it  should  be  entitled  to  claim  pecuniary 
reparation  for  any  losses  which  it  might  have  suffered  on  account  of  the 
breach.49  This  assumption  is  probably  mistaken;  for  the  right  to  present 
such  a  claim  is  unlikely  to  do  much  to  advance  the  cause  of  shoring  up 
treaty  obligations  against  erosion.50 

In  contrast,  there  is  good  reason  to  suppose  that  second-level  rights 
should  include  a  right  to  require  a  State  which  has  violated  a  treaty  to  give  a 
guarantee  against  repetition  of  its  wrongful  conduct.  As  Graefrath 
observes,  the  giving  of  such  a  guarantee  ‘affirms  continuation  of  the  vio¬ 
lated  obligation  and  is  aimed  at  protecting  it  against  erosion  that  might 
threaten  from  frequent  violations’.51  It  is,  of  course,  the  purpose  of  the 
second-level  rights  under  discussion  to  enable  this  very  end  to  be  achieved. 
At  the  same  time,  surely  only  one  guarantee  needs  to  be  obtained  from  the 
wrongdoing  State  to  attain  the  goal  of  protecting  and  upholding  the  treaty; 


49  The  researchers  who  compiled  the  Harvard  Draft  Convention  on  the  Law  of  Treaties  seem  to  have 
thought  so:  see  text  at  n.  75  below.  Cf.  Riphagen’s  views  in  relation  to  international  crimes:  loc.  cit. 
above  (n.  29). 

s°  To  deny  the  right  to  claim  pecuniary  reparation  to  all  parties  except  those  holding  first-level  rights 
to  require  performance  of  the  obligation  breached  might  well  mean  that  no  claim  for  redress  can  be 
made  in  respect  of  certain  losses  which  are  occasioned  by  the  violation  of  a  treaty.  Such  a  state  of  affairs 
is  by  no  means  unusual,  however,  even  when  the  loss  is  of  a  type  which  the  obligation  breached  is  meant 
to  prevent:  Riphagen’s  Fourth  Report,  p.  14  para.  74.  For  example,  one  of  the  purposes  of  Article  22  of 
the  Convention  on  the  High  Seas  is  to  facilitate  international  commerce.  The  losses  which  shipowners, 
exporters,  importers,  insurers  and  so  on  might  predictably  suffer  in  the  event  of  its  breach  are  thus  pre¬ 
cisely  the  type  of  thing  which  that  article  is  meant  to  prevent.  Notwithstanding,  not  all  of  the  parties  to 
the  Geneva  Convention  are  entitled  to  claim  pecuniary  reparation  if  that  article  is  breached — even  those 
States  whose  nationals  might  have  sustained  losses  of  the  sort  described — ,  it  being  commonly  supposed 
that  only  the  flag  State  of  the  vessel  detained  enjoys  such  a  right:  Riphagen’s  Fourth  Report,  p.  14 
(n.  42) ;  and  Sinclair,  Yearbook  of  the  International  Law  Commission,  1984,  vol.  1,  p.  303 ;  though  note 
the  discussion  of  the  NS  Wimbledon  case  at  nn.  89-1 1 1  below.  This  assumption  might  be  challenged.  In 
particular,  it  might  be  contended  that  every  party  to  a  treaty  should  be  able  to  claim  pecuniary  repa¬ 
ration  in  respect  of  losses  which  are  caused  by  its  breach,  at  least  if  they  are  of  a  type  which  it  is  the  aim 
of  the  obligation  breached  to  prevent.  To  do  this  lies  beyond  the  scope  of  the  present  enquiry,  however. 

51  Loc.  cit.  above  (n.  2),  at  p.  86;  and  see  ibid.,  at  p.  87. 
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and,  since  the  State  whose  first-level  rights  have  been  infringed  by  the 
breach  is  entitled  to  demand  one,  there  appears  to  be  little  reason  to  entitle 
every  other  party  to  a  multilateral  treaty  to  seek  similar  guarantees  from 
that  State.  However,  the  State  which  is  injured  in  its  first-level  rights  may 
not  think  that  a  breach  has  taken  place;  and,  even  if  it  does,  it  may  still 
decide  not  to  seek  a  guarantee  against  its  recurrence.  Moreover,  that  State’s 
interpretation  of  the  treaty  may  diverge  from  its  proper  construction,  so 
that,  if  it  seeks  a  guarantee  from  the  State  in  breach,  it  may  ask  it  to  re¬ 
affirm  its  obligations  in  a  way  which  does  not  meet  the  interest  of  the  other 
parties  to  the  treaty.  Consequently,  if  treaty  obligations  are  to  be  ensured 
adequate  protection  against  erosion,  some  type  of  right  to  exact  guarantees 
should  probably  be  included  among  the  second  level  of  rights  under  dis¬ 
cussion. 

If  a  right  to  guarantees  were  to  be  included  among  second-level  rights, 
the  further  problem  would  arise  of  whether  it  might  be  enforced  by  means 
of  countermeasures.  The  practical  importance  of  this  question  is  evident.  If 
a  State  vested  with  second-level  rights  were  not  to  be  entitled  to  take  coun¬ 
termeasures  against  a  wrongdoer  in  order  to  compel  it  to  provide  guarantees 
against  a  repetition  of  its  unlawful  behaviour,  then  its  right  to  take  such 
action  against  that  State  would  cease  once  the  latter  had  ceased  to  violate  its 
primary  obligation  under  the  treaty;  for,  having  put  an  end  to  that  wrong, 
the  wrongdoing  State  would  owe  no  further  obligations  to  the  holder  of  a 
second-level  right — the  giving  of  guarantees  aside — and  the  latter  would 
have  no  further  correlative  rights  to  enforce.  The  only  State  which  would 
then  be  entitled  to  take  countermeasures  against  the  wrongdoer  would  be 
the  State  whose  first-level  rights  were  infringed  by  the  original  breach.  In 
contrast,  if  a  State  enjoying  second-level  rights  were  to  be  entitled  to  take 
countermeasures  to  enforce  its  right  to  guarantees,  it  would  be  able  to  con¬ 
tinue  to  take  such  action  even  after  the  breach  of  the  primary  obligation  had 
ceased.  The  right  to  take  countermeasures  would,  therefore,  be  consider¬ 
ably  broadened,  if  the  latter  option  were  chosen.  Choice  between  these  two 
alternatives  requires  balancing  the  importance  of  guarantees  as  a  means  of 
upholding  treaty  obligations  against  the  risks  which  are  involved  in  broad¬ 
ening  the  right  to  take  countermeasures.  Those  risks  will  be  considered 
below,  but  suffice  it  to  say  that  they  are  probably  decisively  against  the 
latter  option.52 

There  is  little  doubt  that  the  second-level  rights  which  have  been  des¬ 
cribed  should  be  judicially  enforceable.  A  judgment  from  an  international 
tribunal  interpreting  the  obligations  under  a  treaty  and  declaring  that  they 
have  been  breached  is  likely  to  be  most  useful  in  reinforcing  them  against 


32  See  text  at  nn.  207-17,  223-30  and  233-9  below,  noting  especially  n.  224.  Despite  the  emphasis 
which  he  places  upon  guarantees  as  an  important  aspect  of  the  remedial  process  in  international  law, 
Graefrath  considers  that  countermeasures  cannot  be  taken  to  secure  them,  except  in  the  case  of  inter¬ 
national  crimes:  loc.  cit.  above  (n.  2),  at  p.  86.  Even  then,  he  seems  to  restrict  the  right  to  take  such 
action  to  the  State  whose  first-level  rights  were  infringed  by  the  crime:  ibid.,  at  pp.  88  and  89. 
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erosion.  Indeed,  as  Graefrath  notes,  ‘[t]his  function  is  even  more  effec¬ 
tively  fulfilled  through  a  public  declaration  by  an  independent  organ  than 
through  a  guarantee  against  repetition  of  the  breach  given  by  the  wrongdo¬ 
ing  State  itself. 53  In  view  of  its  interest  in  upholding  the  treaty  regime, 
every  party  to  a  multilateral  treaty  should  be  able  to  get  such  a  judgment 
from  an  international  tribunal.54  Indeed,  some  commentators  have  gone 
further  still,  claiming  that  this  interest  justifies  giving  every  party  the  right 
to  seek  a  judgment  on  the  proper  interpretation  of  a  treaty  even  when  no 
breach  has  taken  place.55  Furthermore,  the  importance  of  suppressing 
breaches  if  the  continued  existence  of  a  treaty  is  to  be  ensured  justifies  giv¬ 
ing  each  party  the  right  to  obtain  a  judgment  enjoining  a  wrongdoer  to  put 
an  end  to  its  violation  of  the  treaty  and  resume  performance  of  its  primary 
obligations. 

Whereas  the  probable  content  of  this  second  level  of  rights  is  rather 
uncertain,  their  relationship  with  rights  of  the  first  level  is  relatively 
straightforward.  Second-level  rights  are  not  auxiliary  to  first-level  rights: 
they  are  not  conferred  on  the  parties  to  a  treaty  with  the  sole  purpose  of 
enabling  them  to  assist  those  of  their  number  whose  first-level  rights  are 
infringed  by  a  breach  in  the  enforcement  of  their  rights.  On  the  contrary, 
each  party  is  vested  with  them  in  recognition  of  its  own  individual  and  inde¬ 
pendent  interest,  severable  from  that  of  every  other  party,  in  upholding  the 
legal  regime  which  the  treaty  creates.  This  interest  still  exists  even  if  the 
holder  of  a  first-level  right  decides  not  to  take  any  steps  at  all  to  enforce  its 
rights  against  the  wrongdoing  State.  Hence,  that  type  of  dependence 
between  first-  and  second-level  rights  which  characterizes  ‘auxiliary’  rights 
and  action  by  way  of  solidarity  stricto  sensu  does  not  seem  to  exist.  If  the 
holder  of  a  first-level  right,  State  B,  were  mistakenly  to  think  that  State  A’s 
actions  were  not  in  breach  of  its  treaty  obligations,  State  C  should,  never¬ 
theless,  be  entitled  to  exercise  its  second-level  rights  in  defence  of  that 
treaty;  similarly,  if  State  B  were  to  recognize  that  a  breach  had  taken  place, 
but  failed  to  take  any  action  to  repress  it.  A  fortiori,  State  C  should  not  have 
to  await  any  invitation  from  State  B  before  acting. 

However,  even  if  the  second-level  rights  under  discussion  enjoy  a  rela¬ 
tionship  with  first-level  rights  different  from  that  which  prevails  in  the  case 
of  ‘auxiliary’  rights,  it  would  be  wrong  to  assume  that  no  element  of  depen¬ 
dency  is  present  in  that  relationship.  As  is  made  clear  by  Article  29(1)  of 
Part  1  of  the  International  Law  Commission’s  Draft  Articles  on  State 


53  Loc.  cit.  above  (n.  2),  at  p.  86. 

54  Contra,  Reuter,  op.  cit.  above  (n.  38),  at  para.  28211.  Cf.  the  case  of  the  SS  Wimbledon,  discussed 
at  nn.  89—1 1 1  below,  in  respect  of  the  claims  of  Italy  and  Japan. 

55  Rosenne,  The  Law  and  Practice  of  the  International  Court  of  Justice  (1965),  at  pp.  518-19.  The 
Permanent  Court  held  that  it  could  and  would  give  a  declaratory  judgment  in  such  circumstances  in  The 
Interpretation  of  the  Statute  of  the  Memel  Territory,  PCIJ,  Series  A/B,  No.  47,  p.  243.  However,  the 
Court’s  readiness  to  do  this  may  be  explained  by  the  presence  in  the  treaty  there  in  issue  of  a  jurisdic¬ 
tional  clause  conferring  a  right  to  obtain  such  a  judgment  on  the  States  which  instituted  the  proceed¬ 
ings.  See  text  at  nn.  83—8  below,  especially  at  nn.  87-8,  and  at  nn.  100-2  below. 
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Responsibility,56  State  A  commits  no  wrong  vis-a-vis  State  B  when  it  per¬ 
forms  acts  which  do  not  accord  with  its  obligations  to  that  State  if  State  B 
has  previously  consented  to  the  performance  of  those  acts.  If  each  party  to  a 
multilateral  treaty  were  to  have  a  fully  independent  right  that  State  A  per¬ 
form  its  obligations  under  that  treaty,  then,  unless  it  first  sought  the  con¬ 
sent  of  every  party  to  that  agreement,  State  A  would  not  be  able  to  depart 
from  its  obligations  thereunder,  no  matter  how  pressing  the  need  or  how 
extenuating  the  circumstance,57  without  incurring  responsibility  to  some 
party  or  other,  together  with  the  accompanying  prospect  of  being  subjected 
to  countermeasures.  Likewise,  State  A  would  be  unable  to  enter  into  a 
treaty  with  State  B  derogating  from  its  obligations  under  a  multilateral  con¬ 
vention  without  first  seeking  the  consent  of  every  single  party  to  that  agree¬ 
ment.58  There  are,  of  course,  some  cases  where  each  party  to  a  treaty  is 
given  this  type  of  control  over  every  other  party’s  performance  of  its  obli¬ 
gations:  labour  conventions,  for  example.  In  cases  such  as  this,  each  party 
is  intimately  concerned  that  the  others  perform  the  acts  required  by  the 
treaty,  since  the  failure  of  one  State  to  do  this  may  cause  material  prejudice 
to  every  other  party.  For  example,  if  a  State  were  to  fail  to  apply  certain 
safety  standards  in  a  particular  industry,  as  required  of  it  under  a  labour 
convention,  it  might  gain  a  market  advantage  over  other  parties  which  scru¬ 
pulously  complied  with  those  standards.  Therefore,  even  if  another  party 
were  to  consent  to  that  State’s  departure  from  its  obligations,  the  latter’s 
behaviour  would  still  deleteriously  affect  the  other  parties  to  the  treaty.  In 
contrast,  in  most  treaties,  the  interests  of  most  parties  are  not  materially 
affected  if  one  of  their  number  does  not  perform  the  acts  which  are  required 
of  it:  only  one  party,  or  else  a  small  number  of  parties,  will  suffer  prejudice 
of  a  type  which  it  is  the  purpose  of  the  obligation  in  question  to  prevent. 
There  is  thus  some  reason  to  require  the  consent  of  this  latter  State — or,  if 
there  is  a  number  of  them,  each  of  these  States59 — if  the  State  on  which  the 
obligation  is  incumbent  is  not  to  perform  the  acts  required  of  it.  Con¬ 
versely,  there  is  little  reason  to  require  the  consent  of  any  of  the  former 


56  For  the  text  of  draft  Article  29,  together  with  the  Commission’s  Commentary,  see  Yearbook  of  the 
International  Law  Commission,  1979,  vol.  2,  part  2,  at  pp.  109-15. 

57  Bar  the  presence  of  a  ‘circumstance  precluding  wrongfulness’,  such  as  those  mentioned  in  Chapter 
V  of  Part  1  of  the  Commission’s  Draft  Articles  on  State  Responsibility. 

58  As,  for  example,  the  Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States  of  America  concerning 
Cooperation  in  the  Suppression  of  the  Unlawful  Importation  of  Narcotic  Drugs  into  the  United  States, 
13  November  1981 :  UK  Treaty  Series,  No.  8  (1982)  (Cmnd.  8470). 

59  1°  ^e  case  of  a  number  of  States,  there  is  some  reason  to  require  their  consent,  but  it  does  not 
follow  that  consent  should  in  fact  be  required  from  each  of  them.  There  may  be  countervailing  reasons 
which  suggest  limiting  the  need  for  consent  to  some  of  their  number,  and  maybe  to  only  one  of  them. 
Thus,  if  State  A’s  warships  were  to  board  a  merchant  vessel  flying  the  flag  of  State  B,  this  might  affect  a 
number  of  States  in  a  way  which  the  obligation  under  Article  22  of  the  High  Seas  Convention  is  meant 
to  prevent.  Nevertheless,  it  is  often  assumed  that  only  the  consent  of  State  B  would  be  required  for 
State  A’s  warships  to  be  able  lawfully  to  take  such  a  step:  see  n.  50  above.  The  complex  question  of 
whether,  in  such  cases,  first-level  rights  should  be  accorded  to  one  State  only  or  to  several  States  is 
beyond  the  scope  of  the  present  enquiry. 
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group  of  States.  Their  interest  is  only  involved  should  the  State  on  which 
the  obligation  lies  fail  to  obtain  the  approval  of  the  State  whose  consent  it 
needs  to  get  in  order  lawfully  to  depart  from  its  obligation.  Its  failure  to 
perform  the  acts  required  of  it  would,  in  those  circumstances,  constitute  a 
breach  of  the  treaty,  and,  in  view  of  its  interest  in  upholding  the  treaty, 
each  party  would  have  an  interest  in  putting  an  end  to  such  wrongful  con¬ 
duct. 

Consequently,  in  the  majority  of  multilateral  treaties,  there  should  be  a 
certain  measure  of  dependence  between  first  and  second-level  rights.  If 
each  State  party  to  a  multilateral  treaty  has  a  second-level  right  that  State  A 
perform  its  obligations  under  that  treaty,  then  this  right  should  only  be 
exercisable  and  State  A  be  liable  to  be  required  to  resume  performance  of 
its  primary  obligations  if  State  A  has  departed  from  one  of  its  primary  obli¬ 
gations  without  the  prior  consent  of  State  B,  the  holder  of  the  first-level 
right  to  its  performance.60 

Of  course,  State  A  may  fail  to  comply  with  its  obligation  without  having 
first  obtained  the  consent  of  State  B,  yet  State  B  may  then  decide  to  ‘waive 
the  breach’.  Should  State  C,  the  holder  of  a  second-level  right,  be  able  to 
exercise  its  rights  in  such  a  case  as  this?  State  B’s  consent  to  State  A’s  depar¬ 
ture  from  its  obligations  only  deprives  the  latter’s  acts  of  their  wrongfulness 
if  State  A  obtained  State  B’s  consent  before  performing  them.  In  so  far  as 
State  A  does  not  obtain  such  prior  consent,  its  departure  from  its  obli¬ 
gations  represents  a  wrong,  even  if  State  B  later  declares  its  indifference  to 
what  State  A  has  done.  By  waiving  State  A’s  breach,  State  B  does  not  make 
that  wrong  disappear:  it  merely  declines  to  avail  itself  of  the  remedial  rights 
which  are  vested  in  it  as  a  consequence  of  that  wrong.  Of  course,  if  State 
A’s  breach  is  a  continuing  one,  State  B’s  waiver  will  import  consent  to  its 
continuing  to  disregard  its  primary  obligations.  What  State  A  does  from 
that  moment  on  will,  therefore,  be  deprived  of  its  wrongfulness;  but  the 
acts  which  State  A  did  prior  to  that  moment  will  remain  unlawful,  notwith¬ 
standing.61 

Consequently,  State  C’s  right  to  require  State  A  to  put  an  end  to  conduct 
which  departs  from  its  primary  obligations  should  continue  to  exist  and  be 
exercisable  for  as  long  as  State  A’s  conduct  violates  those  obligations.  Con¬ 
comitantly,  this  right,  and,  with  it,  the  right  to  take  countermeasures, 
should  come  to  an  end  once  State  A’s  conduct  ceases  to  constitute  a  breach, 
as  it  will  once  State  B  has  consented  to  State  A’s  continuing  to  depart  from 
its  obligations.  Whether  State  C  should  continue  to  enjoy  its  right  to  receive 
guarantees  from  State  A  against  a  repetition  of  its  wrongful  conduct  is  a 


60  A  second-level  right  should  also  be  exercisable  even  when  State  B  has  consented  to  State  A  depart¬ 
ing  from  its  obligation,  if  State  A  proceeds  to  do  this  in  a  way  other  than  that  to  which  State  B  con¬ 
sented;  for,  in  such  a  case,  State  A  will  have  acted  in  breach  of  its  obligation  by  exceeding  the 
dispensation  given  to  it. 

61  See  para.  16  of  the  International  Law  Commission’s  Commentary  to  draft  Article  29:  loc.  cit. 
above  (n.  56),  at  p.  113. 


i74 


SOLIDARITY  AND  BREACHES 


more  difficult  question.  Even  if  State  B  decides  to  waive  State  A’s  breach, 
the  fact  will  remain  that  State  A  has  broken  its  obligations.  This  may  seem 
a  technicality  where  State  A’s  departure  from  its  obligations  is  a  continuing 
one:  State  B’s  consent  was  merely  not  obtained  at  the  proper  time.  On  the 
other  hand,  the  challenge  to  the  treaty  is  more  significant  where  State  B  has 
decided  to  do  nothing  about  a  breach  which  is  already  over  and  done  with, 
and  the  right  to  obtain  a  clear  acknowledgement  of  its  obligations  from 
State  A  might  have  an  important  role  to  play  in  protecting  the  obligation 
breached  from  erosion  and  precluding  the  development  of  a  treaty-amend¬ 
ing  practice. 


III.  Solidarity  in  the  Legal  Materials 

It  is  not  surprising,  given  the  pressures  for  their  recognition,  that  certain 
manifestations  of  both  of  these  second  levels  of  rights  can  be  discerned  in 
international  legal  practice.  However,  these  manifestations  tend  to  be  iso¬ 
lated,  and  it  is  extremely  difficult  to  suggest  that  they  show  that  second- 
level  rights  of  either  type  have  been  accepted  lock,  stock  and  barrel  into 
modern  international  law.  The  evidence  can  best  be  grouped  into  three 
categories,  distinguished  by  the  type  of  treaty  rule  in  question  and  the  ser¬ 
iousness  of  its  breach. 


(a)  Non-Serious  Breaches  of  Multilateral  Treaties 

The  notion  that  any  breach,  no  matter  how  trivial,  of  a  multilateral  treaty 
vests  certain  remedial  rights  in  every  one  of  the  parties  has  received  little 
support  in  international  legal  practice.  The  judgment  of  the  International 
Court  of  Justice  in  the  South  West  Africa  cases  of  1966  has  often  been 
pointed  to  as  marking  a  firm  and  final  rejection  of  the  idea  that  any  party  to 
a  treaty  can  claim  its  due  performance.  Dupuy,  for  example,  describes  that 
decision  as  ‘le  point  culminant  .  .  .  de  la  doctrine  classique,  strictement 
inter-subjective,  de  l’interet  a  l’action’.62  Nevertheless,  it  would  be  wrong 
to  say  that  no  support  for  second-level  rights  can  be  found  in  the  case  of 
non-serious  breaches  of  treaty. 

The  researchers  who,  in  1935,  produced  the  Harvard  Draft  Convention 
on  the  Law  of  T reaties  were  of  the  opinion,  reflected  in  Article  27(a)  of  that 
document,  that,  if  one  State  were  to  commit  a  breach  of  its  obligations 
under  a  multilateral  treaty,  then  ‘any  other  party  to  the  treaty’  would  enjoy 
the  right  to  put  an  end  to  its  treaty  relationship  with  that  State.63  The  Com- 

62  Dupuy,  Annuaire  franqais  de  droit  international,  25  (1979),  p.  539  at  pp.  545-6. 

63  American  Journal  of  International  Law,  29  (1935),  Special  Supplement,  at  p.  1077.  See,  how¬ 
ever,  n.  73  below  for  a  more  precise  formulation  of  the  rule  propounded  in  this  article. 
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mentary  accompanying  Article  27  confirms  that  this  right  was  thought  to 
vest  in  every  one  of  the  parties  to  a  multilateral  treaty.  While  it  was  recog¬ 
nized  that  breaches  of  such  treaties  often  affect  certain  parties  more  than 
others,  occasioning  loss  to  or  infringing  the  rights  of  only  some  of  their 
number,  at  the  same  time,  it  was  thought  that  all  of  the  parties  are  vested 
with  the  right  to  take  the  action  described.  The  fact  that  some  might  not  be 
prejudiced  in  their  rights  or  in  their  material  interests  was  considered  rel¬ 
evant  only  in  so  far  as  it  might  deprive  them  of  a  possible  reason  for  availing 
themselves  of  the  remedy  in  question.64  The  degree  of  seriousness  of  the 
breach  was  thought  to  play  a  similar  role,  simply  constituting  one  of  the 
questions  which  a  State  would  consider  when  deciding  whether  or  not  to 
exercise  its  right  of  treaty-termination.65 

The  notion  here  at  play  appears  to  be  what  has  been  termed  solidarity 
lato  sensu.  Each  party  to  a  multilateral  treaty  is  accorded  the  remedial  right 
described  in  view  of  its  own,  independent  interest  in  upholding  the  law 
created  by  that  treaty.66  The  Commentary  to  Article  27  thus  envisages  that 
each  party  will  make  its  own  decision  whether  to  terminate  its  treaty  rela¬ 
tions  with  the  wrongdoing  State,  unaffected  by  the  decisions  of  the  other 
parties,  including  the  State  whose  first-level  rights  are  infringed  by  the 
breach.67 

The  right  described  in  the  Harvard  Draft  Convention — the  right  of  a 
State  to  put  an  end  to  its  relationship  under  a  treaty  with  a  State  which  has 
breached  that  agreement — is  commonly  supposed  to  be  governed  by  the 
law  of  treaties,  rather  than  by  the  rules  of  State  responsibility.68  Thus, 
Article  60  of  the  Vienna  Convention  on  the  Law  of  Treaties  delineates  and 
regulates  this  right  at  the  same  time  that  Article  73  provides  that  the  Con¬ 
vention  does  not  prejudge  any  questions  of  State  responsibility  which 
might  arise  on  the  breach  of  a  treaty.  Similarly,  when  he  put  before  the 
International  Law  Commission  a  set  of  suggested  articles  outlining  the  con¬ 
tent  of  State  responsibility,  Riphagen  included  among  them  a  provision  to 
the  effect  that  they  were  solely  intended  to  govern  rights  arising  under  the 
aegis  of  State  responsibility  and  did  not  prejudge,  much  less  regulate,  any 
remedial  rights  which  might  arise  under  the  law  of  treaties.69  Although  this 
exercise  in  classification  can  be  criticized,  it  is  nevertheless  true  that,  what- 


64  Ibid.,  p.  1092.  The  Commentary  constantly  refers  to  the  remedy  of  treaty  termination  being  avail¬ 
able  to  ‘a  party’  or  to  ‘the  parties’  to  a  multipartite  treaty:  e.g.  ibid.,  pp.  1078  and  1081. 

5s  Ibid.,  p.  1081.  Contrast  Article  60  of  the  Vienna  Convention  on  the  Law  of  Treaties,  1969,  dis¬ 
cussed  below  at  nn.  rt5-45- 

66  Its  ability  to  terminate  its  treaty  relations  with  the  wrongdoing  State  serves  to  augment  each 
State’s  power  to  enforce  obligations  created  by  that  treaty,  since  the  State  in  breach  knows  that  it  might 
be  deprived  for  good  of  the  benefits  which  that  treaty  provides — or  at  least  those  which  come  from  the 
State  threatening  to  take  such  action — if  it  does  not  put  an  end  to  its  breach. 

67  Loc.  cit.  above  (n.  64). 

68  Simma,  Osterreichische  Zeitschnft  fur  offentliches  Recht,  20  (1970),  p.  5  at  pp.  19-25;  Waldock, 
Yearbook  of  the  International  Law  Commission,  1963,  vol.  2,  p.  76;  and  de  Luna,  ibid.  1966,  vol.  1, 
p.  62. 

69  Proposed  draft  Article  16(a):  ibid.  1985,  vol.  2,  part  1,  p.  15. 
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ever  its  source,  the  right  to  put  an  end  to  a  relationship  under  a  treaty  with  a 
State  which  has  breached  that  treaty  is  something  quite  distinct  from  the 
right  to  subject  that  State  to  countermeasures:70  different  considerations 
justify  its  existence  and  determine  its  form.  At  the  same  time,  it  would  be 
odd  if,  having  considered  each  party  to  be  vested  with  the  former  right  on 
account  of  its  interest  in  upholding  the  treaty,  the  authors  of  the  Harvard 
Draft  did  not  also  accept  that  every  party  is  also  endowed  with  rights  of  the 
type  considered  in  this  paper  under  the  heading  of  solidarity  lato  sensu,  jus¬ 
tified,  as  those  rights  are,  by  much  the  same  factors. 

The  Commentary  to  Article  27  reveals  that  its  authors  considered  every 
party  to  a  multilateral  treaty  to  have  the  right  both  to  protest  at  its  breach 
and  to  require  the  wrongdoing  State  to  resume  performance  of  its  primary 
obligations.71  Moreover,  these  rights  were  thought  to  be  judicially  enforce¬ 
able.72  Whether  they  were  thought  to  be  enforceable  by  means  of  counter¬ 
measures  is  less  clear,73  though  the  store  which  the  Harvard  researchers  put 
on  every  party  being  able  to  secure  compliance  with  the  treaty  might  be 
thought  to  presuppose  that  countermeasures  were  considered  available  to 
this  end.74  Furthermore,  it  even  seems  to  have  been  thought  that  any  party 
to  a  multilateral  treaty  is  entitled  to  claim  pecuniary  reparation  from  the 
wrongdoing  State  if  it  suffers  loss  on  account  of  the  breach,  even  if  its  first- 
level  rights  have  not  thereby  been  infringed.75 

Little  evidence  can  be  found  in  modern  State  practice  to  substantiate  the 
views  of  the  Harvard  researchers.  Kiss  claims  that  France  has,  in  the  past, 
adopted  the  position  that  ‘chaque  partie  contractante  a  egalement  le  droit 


70  In  paragraph  6  of  the  Commentary  on  Article  57  of  its  Draft  Articles  on  the  Law  of  Treaties — the 
future  Article  60  of  the  Vienna  Convention — ,  the  International  Law  Commission  remarks  that  the 
right  to  take  the  action  detailed  in  that  provision  ‘arises  under  the  law  of  treaties  independently  of  any 
right  of  reprisal’:  ibid.  1966,  vol.  2,  at  p.  255. 

71  Loc.  cit.  above  (n.  63),  at  pp.  1080  and  1081. 

72  Ibid.,  p.  1081 . 

73  Article  27(b)  of  the  Draft  Convention  accords  what  appears  to  be  a  right  to  take  countermeasures, 
at  least  in  the  form  of  suspending  the  performance  of  obligations  which  are  owed  to  the  wrongdoing 
State  under  the  treaty  which  is  breached.  However,  as  described,  this  right  arises  in  favour  of  a  party 
only  when  it  has  decided  to  avail  itself  of  the  right  accorded  in  Article  27(a).  Under  the  Harvard  Draft 
Convention,  the  right  under  Article  27(a)  can  only  be  exercised  before  an  international  tribunal:  that  is, 
the  right  of  a  party  to  terminate  its  treaty  relationship  with  the  wrongdoing  State  is  more  accurately  des¬ 
cribed  as  a  right  to  seek  a  judgment  from  an  international  tribunal  declaring  that  relationship  to  be  at  an 
end,  that  judgment,  and  not  the  act  of  petitioning  for  it,  terminating  the  treaty  relationship  in  question. 
Consequently,  a  State  in  breach  could  prevent  a  State  wishing  to  terminate  their  mutual  treaty  relation¬ 
ship  from  achieving  that  end  by  refusing  to  agree  to  take  the  issue  before  an  international  tribunal. 
Therefore,  to  give  its  right  under  Article  27(a)  some  substance,  a  party  was  to  be  accorded  the  right 
described  in  Article  27 (b)  so  that  it  might  compel  the  State  in  breach  to  agree  to  take  the  matter  before  a 
court.  It  also  appears  to  have  been  thought  necessary  to  enable  the  former  State  to  take  its  own  interim 
measures  of  protection  whilst  awaiting  the  judgment  of  that  tribunal:  loc.  cit.  above  (n.  63),  at 
pp.  1094-5.  The  recognition  of  the  right  to  take  countermeasures  which  can  be  found  in  Article  27 (b) 
is,  therefore,  intimately  connected  with  the  proposals  of  the  Harvard  researchers  to  subject  the  right  of 
treaty  termination  under  Article  27  to  complex  procedural  formalities.  Whether  a  right  to  take  counter¬ 
measures  would  exist  outside  of  that  framework  is  unclear. 

74  Ibid.,  p.  1081. 

75  Ibid.,  p.  1079.  Contrast  the  conclusion  reached  at  nn.  49-50  above. 
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d  imposer  1  execution  du  traite,  meme  si  les  dispositions  meconnues  ne  la 
concernent  pas  directement’.76  However,  the  practice  which  he  cites  hardly 
justifies  such  a  sweeping  assertion.  In  1925,  Germany  suggested  to  France 
the  conclusion  of  a  pact  for  their  mutual  security.  France  replied  that  any 
such  pact  would  have  to  be  without  prejudice  to  the  mutual  rights  and  obli¬ 
gations  of  the  two  States  under  the  Treaty  of  Versailles.  Even  in  so  far  as 
the  Treaty  of  Versailles  imposed  obligations  on  Germany  relating  to  its 
behaviour  towards  States  other  than  the  Allied  Powers,  such  as  Poland  and 
Austria,  France  maintained  that  the  Allies  still  had  the  right  to  demand  the 
performance  of  those  obligations  and  to  oppose  any  attempts  which  Ger¬ 
many  might  make  to  depart  from  them.77  Much  of  the  Treaty  of  Versailles 
possessed  the  character  of  a  general  settlement  aimed  at  securing  peace  and 
a  new  European  order.  In  view  of  the  threat  to  the  balance  of  power  which 
might  have  ensued  from  their  breach,  it  is  probably  correct  to  say  that  each 
of  the  Allies  enjoyed  a  right  that  Germany  perform  obligations  which  fell 
into  that  category,  including  those  which  involved  the  performance  of  acts 
in  relation  to  States  other  than  the  Allies.78  However,  such  an  arrangement 
of  rights  and  obligations  does  not  exist  under  every  treaty;  and,  in  the 
absence  of  further  evidence,  it  is  safest  to  conclude  that  the  proposition 
asserted  by  France  was  intimately  tied  to  the  nature  of  the  treaty  there  in 
question. 

More  cautiously,  Simma  observes  that  ‘State  practice  seems  sometimes 
to  have  endorsed  the  idea  of  solidarity  or  community  interest’,  noting  the 
existence  of  multilateral  treaties  which  have  included  clauses  apparently 
vesting  in  each  party  the  right  to  take  certain  defined  action  against  a  party 
in  breach.79  The  example  which  he  cites— Article  4(4)  of  the  Multilateral 
Agreement  on  Commerical  Rights  of  Non-Scheduled  Air  Services  in 
Europe80 — can  be  augmented  by  others.  Under  the  Universal  Postal  Con¬ 
ventions,  for  instance,  if  a  party  breaches  its  duties  in  respect  of  freedom  of 
transit,  all  the  other  parties  are  expressly  granted  the  right  to  suspend  their 
postal  services  with  that  party,  regardless,  apparently,  of  whether  or  not  it 
was  their  mail  which  was  denied  transit.81  However,  that  some  treaties 
explicitly  provide  for  the  existence  of  ‘solidarity  rights’  hardly  proves  that 
similar  rights  vest  under  treaties  which  contain  no  such  stipulation.  Further 
evidence  is  required  that  those  inserting  clauses  of  this  type  considered 


76  Kiss,  op.  cit.  above  (n.  23),  at  p.  125. 

77  Ibid.,  pp.  128-9.  Germany  had  in  fact  committed  no  breach  of  its  obligations  in  respect  of  Austria 
and  Schleswig  which  were  the  true  subject  of  this  statement:  ibid.,  p.  129  n.  1. 

78  Cf.  Fitzmaurice,  Yearbook  of  the  International  Law  Commission ,  1957,  vol.  2,  at  pp.  53,  54  and 

55- 

79  Loc.  cit.  above  (n.  68),  at  p.  49. 

80  United  Nations  Treaty  Series,  vol.  310,  p.  229. 

81  Article  35  of  the  Universal  Postal  Convention  1957  (ibid.,  vol.  364,  p.  3);  and  note  Article  33  of 
the  1952  Convention  (ibid.,  vol.  169,  p.  43)  and  Article  78  of  the  1924  Convention  (League  of  Nations 
Treaty  Series,  vol.  40,  p.  19).  Another  instance  of  such  a  provision  is  Article  8  of  the  Statute  on  the 
International  Regime  of  Maritime  Ports,  1923  (ibid.,  vol.  58,  p.  301). 
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them  merely  to  regulate  the  exercise  of  rights  which  would  exist  even  in 
their  absence;  yet  such  evidence  is  almost  totally  lacking. 

The  notion  of  solidarity,  at  least  solidarity  lato  sensu,  may  be  found  at 
work  in  the  Statute  of  the  International  Court  of  Justice.  Article  63  of  that 
agreement  confers  on  each  party  to  a  multilateral  treaty  the  right  to  inter¬ 
vene  in  proceedings  between  other  States  before  the  International  Court 
when  the  interpretation  of  that  treaty  is  in  question.  Although  its  judgment 
will  not  bind  a  State  which  is  not  party  to  the  litigation,82  a  pronouncement 
of  the  International  Court  interpreting  a  treaty  will  have  considerable  effect 
on  how  that  treaty  is  understood  by  all  of  the  parties  to  it.  Being  interested 
in  upholding  and  maintaining  the  law  created  by  a  treaty,  each  party  has  an 
interest  in  ensuring  that  the  Court,  when  interpreting  a  treaty,  does  not 
come  to  erroneous  conclusions  on  account  of  an  incomplete  review  of  the 
relevant  evidence  and  legal  arguments.  Consequently,  it  is  accorded  the 
right  to  intervene  in  legal  proceedings  which  raise  the  question  of  that 
treaty’s  correct  interpretation  and  to  present  its  own  arguments  on  that 
issue. 

Rosenne  has  argued  that,  not  only  does  Article  63  grant  a  right  to  inter¬ 
vene  in  legal  proceedings  already  under  way  between  other  States,  but  it 
also  evidences  the  proposition  that  each  party  to  a  treaty  can  itself  initiate 
proceedings  to  get  a  judgment  on  its  correct  interpretation:  if  a  State’s 
interest  in  upholding  the  correct  interpretation  of  a  treaty  justifies  the 
former,  then  it  surely  justifies  the  latter.83  Moreover,  if  such  a  right  existed, 
then,  by  analogy  to  Article  63,  it  could  be  exercised  even  if  a  breach  of 
treaty  took  place  which  did  not  infringe  the  first-level  rights  of  the  State 
seeking  the  judgment.  However,  the  existence  of  such  a  right  must  be  open 
to  grave  doubt.  The  right  to  intervene  in  proceedings  which  have  already 
been  instituted  by  another  is  something  quite  different  from  the  right  to 
institute  proceedings  oneself.84  In  the  former  case,  the  proper  interpret¬ 
ation  of  the  treaty  has  already  been  called  into  question  and  there  is  an 
immediate  prospect  that  the  regime  which  it  creates  will  be  affected  by  the 
ensuing  arguments  and  judicial  examination.  In  the  latter,  even  if  the  treaty 
has  been  breached,  that  prospect  is  much  less  immediate,  since  one  breach, 
in  and  of  itself,  may  have  relatively  little  impact  on  the  standing  or  the 
meaning  of  that  treaty.  The  interest  of  each  party  in  upholding  the  treaty 
and  its  correct  interpretation  is  thus  much  more  immediately  in  point  in  the 
former  situation.85  Moreover,  to  accord  each  party  to  a  treaty  a  right  to 
obtain  a  judgment  on  its  correct  interpretation  would  come  close  to  recog- 

82  Article  59  of  the  Statute. 

83  Op.  cit.  above  (n.  55). 

84  Graefrath,  loc.  cit.  above  (n.  2),  at  n.  95. 

85  Furthermore,  in  the  former  situation,  litigation  is  already  afoot,  whereas,  in  the  latter,  to  vest  a 
right  in  each  party  to  a  treaty  to  get  a  judgment  on  its  proper  interpretation  would  increase  the  prospects 
of  international  litigation,  which  might  be  thought  to  be  undesirable.  It  should  also  be  pointed  out  that 
Article  63  is  weak  material  for  an  analogy  of  the  type  made  by  Rosenne,  for  it  relates  solely  to  proceed¬ 
ings  before  the  International  Court  of  Justice,  and  not  to  other  international  tribunals. 
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nizing  the  existence  of  an  actio  populous  under  every  multilateral  treaty. 
The  International  Court  rejected  such  a  notion  in  the  South  West  Africa 
cases  of  1966;86  and  even  Judge  Jessup,  who  believed  such  a  right  to  have 
vested  under  certain  conventions,8"7  recognized  that  this  was  because  they 
included  express  provisions  to  that  effect.88 

Lastly,  it  might  be  thought  that  some  notion  of  solidarity,  at  least  lato 
sensu,  lies  behind  the  judgment  of  the  Permanent  Court  in  the  case  of  the 
SS  Wimbledon  ,8 9  The  proceedings  in  that  case  were  instituted  conjointly  by 
four  States — the  UK,  France,  Italy  and  Japan—,  each  of  which  was  a  party 
to  the  Treaty  of  Versailles.  They  claimed  that  Germany,  by  denying  pas¬ 
sage  through  the  Kiel  Canal  to  the  55  Wimbledon ,  had  committed  a  breach 
of  Article  380  of  that  treaty,  and  they  sought  a  declaration  to  this  effect.90 
Each  applicant  thus  asserted  the  right  to  get  from  the  Permanent  Court  a 
judgment  interpreting  Article  380  and  declaring  that  Germany  had  violated 
its  obligations  so  defined.  Although  Germany  doubted  the  right  of  three  of 
the  applicants — the  UK,  Italy  and  Japan — to  seek  such  a  judgment,91  the 
Permanent  Court  found  that  each  of  the  applicants  was  indeed  entitled  to 
institute  the  proceedings  which  it  had.92 

It  is  not  difficult  to  conceive  of  both  France  and  the  UK  as  having  been 
vested  with  a  right  that  the  Wimbledon  be  allowed  passage  through  the  Kiel 
Canal;  for  both  of  those  States  had  a  particular  connection  with  that  ves¬ 
sel — the  former  as  the  State  of  nationality  of  its  charterers,93  the  latter  as  its 


86  Para.  88.  The  Court  was  hostile  to  the  notion  of  a  right  which  consists  in  the  ability  to  claim  the 
performance  of  an  obligation  solely  by  means  of  the  institution  of  judicial  proceedings.  In  order  to  seek  a 
declaratory  judgment  on  the  content  of  an  obligation — or  a  judgment  enjoining  its  performance — the 
Court  felt  that  there  must  be  a  right  to  claim  its  performance  independently  of  any  judicial  proceedings: 
paras.  42,  48  and  65  (though  note  para.  66).  As  has  beeen  shown,  there  is  insufficient  evidence  to  sug¬ 
gest  that  every  party  to  a  multilateral  treaty  enjoys  a  right  to  claim  performance  of  its  obligations  by 
extra-judicial  means. 

87  South  West  Africa  cases  of  1966,  pp.  373—81 . 

88  Ibid.,  pp.  387-8.  Note,  however,  Article  35(1)  of  the  UN  Charter,  which  entitles  any  member  of 
the  UN  to  bring  to  the  attention  of  the  General  Assembly  or  the  Security  Council  a  dispute  of  the  kind 
referred  to  in  Article  34,  even  if  it  is  not  involved  in  that  dispute.  Contrast  Article  35(2),  which  confers  a 
similar  right  on  States  not  members  of  the  UN,  and  which  restricts  that  right  to  States  which  are  party 
to  the  dispute. 

If  a  protest  at  a  breach  made  by  a  State  whose  first-level  rights  are  not  thereby  infringed  constitutes  a 
potentially  unlawful  intervention  in  the  affairs  of  the  State  in  breach  (see  text  at  nn.  45-7  above),  then 
an  argument  can  be  made  that  each  party  to  a  multilateral  treaty  is  entitled  to  protest  at  its  breach  by 
relying  on  an  analogy  to  Article  63.  However,  the  fact  that  diplomatic  negotiations  are  much  more  deli¬ 
cate  than  proceedings  before  the  Court  weighs  against  such  an  analogy,  as  does  the  fact  that,  when  a  case 
arises  to  which  Article  63  applies,  the  State  in  breach  and  the  State  whose  first-level  rights  were 
infringed  will  have  already  shown  themselves  willing  to  accept  outside  interference  in  the  resolution  of 
their  controversy  by  taking  the  matter  before  the  International  Court. 

89  PCIjf,  Series  A,  No.  1. 

90  Ibid.,  p.  6.  This  was  not  the  only  claim  for  which  judgment  was  sought  in  this  case:  see  text  at 
nn.  108-9  below. 

91  PCIjf,  Series  C,  No.  3,  Additional  Volume,  at  pp.  42  and  140;  and  see  the  Court’s  judgment  at 
p.  20.  Germany  did  not  enter  a  formal  plea  in  this  respect,  however. 

92  Pp.  20  and  33. 

93  Pp.  6  and  18.  The  charterparty  is  reproduced  in  the  pleadings:  ibid.,  at  p.  119. 
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State  of  registry.94  Italy  and  Japan,  the  other  two  applicants,  enjoyed  no 
such  special  relationship  with  the  vessel,  yet  the  Court  admitted  their  suit. 
One  possible  explanation  is  that  every  State  party  to  the  Treaty  of  Ver¬ 
sailles  enjoyed  a  right  to  the  performance  by  Germany  of  its  obligations 
under  Article  380.  Such  an  interpretation  has  been  adopted  by  Graefrath, 
who  claims  that  the  decision  shows  that  rights  to  the  performance  of  the 
obligations  under  a  multilateral  treaty  are  normally  to  be  understood  as 
vested  in  each  and  every  one  of  the  parties,  at  least  in  the  case  of  ‘general 
multilateral  treaties  which  have  as  their  object  the  regulation  of  the  .  .  . 
common  use  of  territories  or  resources’.95  However,  it  was  not  the  simple 
fact  that  each  of  the  four  applicants  was  a  party  to  the  Treaty  of  Versailles 
which  moved  the  Court  to  recognize  their  right  to  bring  proceedings 
against  Germany.  Rather,  the  Court  based  its  decision  on  the  ground  that 
each  of  those  States  had  a  clear  interest  in  the  performance  of  Article  380, 
each  having  a  merchant  fleet  flying  its  flag.96  This  might  be  thought  to  sug¬ 
gest  that  another  form  of  solidarity  was  espoused  by  the  Permanent  Court, 
slightly  different  from  that  suggested  by  Graefrath.  Though  all  of  the  par¬ 
ties  to  the  Treaty  of  Versailles  did  not  have  a  right  qua  parties  that  Ger¬ 
many  comply  with  its  obligations  in  respect  of  the  Wimbledon ,  such  a  right 
was  possessed  by  all  those  parties  which  were  able  to  show  an  interest  in  the 
maintenance  of  the  legal  regime  created  by  Article  380  to  the  extent  that, 
were  that  regime  to  be  eroded  through  breach  or  erroneous  application, 
then  vessels  flying  their  flag  might  in  the  future  suffer  from  violations  or 
misapplications  of  that  article.  This  is,  after  all,  the  classic  underpinning  of 
solidarity  lato  sensu,  as  has  already  been  seen.  However,  it  would  be  a  mis¬ 
take  to  believe  that  the  AA  Wimbledon  provides  any  support  for  the  notion 
that  solidarity,  even  in  this  guise,  is  the  norm  under  multilateral  treaties,  be 
they  multilateral  treaties  in  general  or  that  particular  category  singled  out 
by  Graefrath. 

Both  the  participants  in  the  proceedings  and  the  Court  itself  regarded  the 
legal  relations  created  by  the  relevant  parts  of  the  Treaty  of  Versailles  as 
existing  on  two  separate  levels.  Putting  to  one  side  Article  386,  only  certain 
States  had  a  right  to  claim  of  Germany  that  it  perform  its  obligation  under 
Article  380  in  respect  of  the  Wimbledon ,  and  at  least  some  of  the  applicants 
in  that  case  would  not  figure  amongst  them.  In  other  words,  Article  380  did 
not  confer  on  each  and  every  party  to  the  Treaty  of  Versailles  a  right  to  its 
observance  whenever  it  fell  to  be  performed.  On  the  other  hand,  Article 
386  not  only  functioned  as  a  normal  jurisdictional  clause,  enabling  this  first 

94  Rather  oddly,  the  fact  that  the  Wimbledon  flew  the  British  flag  is  not  made  clear  in  any  of  the 
records  of  the  case.  It  was  several  times  said  to  be  a  British  ship,  but  it  is  not  clear  whether  this  referred 
to  the  nationality  of  its  owners,  to  its  flag  or  to  both.  The  Germans  at  one  point  even  treated  the  vessel  as 
being  under  the  French  flag:  ibid.,  vol.  i,  at  pp.  309-10.  However,  the  Register  of  Shipping  in  London 
shows  the  Wimbledon  as  having  been  registered  in  the  UK  at  the  relevant  time,  as  do  the  records  of 
Lloyds  of  London  and  the  Registrar  General  of  Merchant  Ships  and  Seamen  in  Cardiff. 

95  Loc.  cit.  above  (n.  2),  at  pp.  74-5. 

96  P.  20;  cf.  also  the  reply  of  the  applicants,  PCIJ,  Series  C,  No.  3,  Additional  Volume,  at  p.  64. 
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group  of  States  to  enforce  their  rights  under  Article  380  before  the  Perma¬ 
nent  Court,  but  it  also  created  a  second  level  of  right-holders,  which,  too, 
received  the  right  to  institute  proceedings.  This  second  group,  which  con¬ 
sisted  of  a  different  and  wider  set  of  States,  was  solely  vested  with  the  right 
to  get  a  judgment  from  the  Court  interpreting  disputed  provisions  of  the 
Treaty  relating  to  the  Kiel  Canal  or  declaring  that  one  of  those  provisions 
had  been  breached.  It  was  in  virtue  of  their  status  as  holders  of  rights  on 
this  second  level  that  at  least  certain  of  the  applicants  instituted  proceedings 
and  the  Court  admitted  their  right  to  the  declaratory  judgment  sought. 

Thus,  when  claims  were  made  outside  the  Court  to  the  performance  by 
Germany  of  its  obligation  under  Article  380,  the  claimant  States  did  not 
ground  their  rights  to  its  observance  on  their  status  as  parties  to  the  Treaty 
of  Versailles,  nor  on  the  fact  that,  as  flag  States,  they  were  interested  in 
ensuring  compliance  with  that  article.  Rather,  they  felt  it  necessary  to  point 
to  some  facts  which  put  them  into  a  special  and  particular  relationship  with 
the  incident  at  hand,  picking  themselves  out  both  from  the  broad  mass  of 
the  parties  to  the  Treaty  and  from  that  large  group  of  parties  with  merchant 
fleets  under  their  flags.  When,  in  1920,  the  SS  Dorrit,  flying  the  Danish 
flag,  was  denied  passage  through  the  Kiel  Canal  in  circumstances  similar  to 
those  in  the  Wimbledon  case,97  France  asserted  a  right  to  the  performance 
of  Article  380  in  respect  of  that  vessel,  justifying  its  claim  on  the  ground 
that  it  was  the  State  of  nationality  of  the  cargo-owners.98  Similarly,  it  was 
France  which  claimed  performance  of  Article  380  in  the  Wimbledon  inci¬ 
dent  itself  during  the  diplomatic  stage  which  preceded  the  litigation  before 
the  Permanent  Court,  this  time  relying  on  its  status  as  the  State  of  nation¬ 
ality  of  the  charterers.99 

In  contrast,  when  the  Court  confirmed  the  right  of  the  applicants  to  seek 
a  judgment  on  the  interpretation  and  breach  of  Article  380,  the  justification 
proffered  was  not  that  those  States  enjoyed  any  special  connection  with  the 
incident  litigated.  On  the  other  hand,  neither  did  it  base  this  right  on  their 
status  as  parties  to  the  Treaty  of  Versailles,  nor  on  the  simple  fact  that  they 
were  all  parties  which  had  merchant  fleets  under  their  flags  and  so  had  an 
interest  in  upholding  Article  380.  Rather,  as  Judge  Jessup  observed  in  his 
dissenting  opinion  in  the  South  West  Africa  cases  of  1966, 100  the  Court  held 
that  this  limited  right  was  conferred  on  them  by  the  express  provision  of 
Article  386  itself.  That  article  vested  a  right  in  ‘any  interested  Power’  to 
take  proceedings  before  the  Permanent  Court  in  the  event  of  a  breach  of 
Article  380  or  a  dispute  as  to  its  proper  interpretation.  The  Court  applied 
simple  methods  of  treaty  interpretation  to  this  clause.  All  the  applicants 
were  clearly  ‘interested’  in  violations  of  Article  380  and  in  its  proper  inter¬ 
pretation,  having  fleets  under  their  flag  which  might  in  the  future  be 

97  Ibid.,  Special  Supplement,  at  pp.  3-4. 

98  Ibid.,  p.  20. 

99  PCIjf ,  Series  A,  No.  1,  at  p.  6.  See  also  n.  no  below. 

100  At  p.  380. 
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affected  by  any  weakening  of  that  article  or  its  erroneous  application.  They 
consequently  fell  within  its  terms  and  so  had  a  right  to  get  a  judgment  on 
those  matters.101  What  the  Court  did  not  do  was  to  look  to  provisions  of  the 
Treaty  other  than  Article  386,  and,  in  particular,  to  Article  380,  to  see 
whether  the  four  applicants  each  had  a  right  to  its  performance  conferred 
on  them  by  that  article,  a  right  which  Article  386  then  gave  them  the  right 
to  protect  by  judicial  means.102 

The  existence  of  these  two  levels  of  rights  becomes  further  evident  on 
study  of  the  debate  which  arose  concerning  Poland’s  application  to  inter¬ 
vene  in  the  proceedings  under  Article  62  of  the  Court’s  Statute.  As  a  pre¬ 
condition  of  the  Court’s  consideration  of  its  application,  Poland  needed  to 
show  that  it  had  ‘an  interest  of  a  legal  nature’  which  was  involved  in  the  pro¬ 
ceedings.  In  order  to  establish  this,  however,  it  did  not  point  to  any  right  to 
the  interpretation  of  Article  380  conferred  on  it  by  Article  386.  Rather,  it 
relied  on  the  argument  that  Article  380  itself  vested  it  with  a  right  to  claim 
the  performance  of  that  provision  in  respect  of  the  Wimbledon . 103  The  UK, 
on  the  other  hand,  contended  that  Poland’s  application  to  intervene  was 
inadmissible,  maintaining  that  Poland  had  no  right  to  the  performance  of 
Article  380  in  relation  to  the  Wimbledon ,  and  that  it,  consequently,  did  not 
have  ‘an  interest  of  a  legal  nature’  involved  in  the  case.104  Yet,  if  Poland  had 
no  such  right — and  that  in  spite  of  its  position  as  either  the  owner  of  the 
cargo  aboard  that  vessel,105  or  else  its  consignee — ,106  then  neither  had 
some  of  the  applicants  alongside  which  the  UK  was  bringing  the  proceed¬ 
ings,  two  of  which  definitely  had  no  such  close  connection  to  the  matter  at 
hand.  Although  Poland  and  the  UK  were,  therefore,  in  disagreement  as  to 
the  admissibility  of  Poland’s  application  to  intervene,  their  arguments 
reveal  that  both  of  them  considered  rights  to  exist  under  the  relevant  parts 
of  the  Treaty  of  Versailles  on  two  separate  levels — the  right  to  a  declaratory 
judgment  conferred  by  Article  386,  which  founded  the  right  of  Italy  and 
Japan  to  institute  proceedings,  and  rights  to  the  performance  of  Article  380 
conferred  by  that  article  itself  and  exercisable  outside  the  judicial  arena. 
Both  Poland  and  the  UK  thought  that  the  first  type  of  right,  though  it 
might  be  used  to  institute  proceedings  before  the  Permanent  Court,  was 
insufficient  to  found  a  claim  to  intervene  under  Article  62  of  the  Court’s 
Statute:  only  the  second  type  of  right  was  sufficient  for  that  purpose.  The 


101  P.  20. 

It  is  true  that  the  Court  in  the  South  West  Africa  cases  of  1966  was  hostile  to  the  notion  of  a  right 
which  consists  solely  in  the  power  to  seek  and  get  a  judgment  from  an  international  tribunal  interpreting 
an  obligation  owed  by  another  State  under  a  treaty:  see  n.  86  above.  However,  Judge  Jessup,  in  his  dis¬ 
senting  opinion,  showed  that  such  rights  have  been  created  under  several  multilateral  treaties: 
PP-  373-81  i  and  see  Schwelb,  Israel  Year  Book  of  Human  Rights,  2  (1972),  p.  46.  Indeed,  the  Court 
itself  admitted  this  type  of  right  might  exist:  para.  67. 

103  Pp.  9-10;  and  PCIjf,  Series  C,  No.  1,  at  pp.  109-10  and  117-18. 

104  Ibid.,  p.  107. 

105  Ibid.,  No.  3,  Additional  Volume,  at  pp.  109-10. 
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two  States  solely  disagreed  as  to  whether  Poland,  as  the  consignee  or  owner 
of  the  Wimbledon’ s  cargo,  could  point  to  the  possession  of  such  a  right. 

The  Permanent  Court  itself  reasoned  along  these  lines  when  dealing  with 
Poland’s  application  to  intervene.  Since  the  Court  believed  that  each  of  the 
four  applicants,  by  virtue  of  Article  386,  had  a  right  to  seek  a  declaratory 
judgment,  and  since  Poland  was  obviously  possessed  of  the  same  right  as 
they,  it  would  have  been  easy  to  have  admitted  Poland’s  claim  to  intervene 
under  Article  62  of  the  Court’s  Statute,  if  that  type  of  right  sufficed  for  the 
purpose  of  that  article.  However,  the  Court  clearly  felt  that  it  did  not  and 
that  a  right  of  a  different  order  was  needed.  Nevertheless,  the  Permanent 
Court  managed  to  avoid  deciding  whether  Article  380  conferred  a  right  on 
Poland  to  require  Germany  to  allow  the  Wimbledon  to  use  the  Kiel  Canal; 
for  it  allowed  Poland’s  intervention  under  Article  63  of  the  Court’s  Statute, 
putting  aside  its  claim  under  Article  62. 107 

Therefore,  the  case  of  the  AN  Wimbledon  provides  no  support  for  the 
idea  that  the  parties  to  a  multilateral  treaty  each  have  a  right  to  the  observ¬ 
ance  of  its  obligations  whenever  they  fall  to  be  performed.  Nor  does  it  sup¬ 
port  as  typical  a  kind  of  modified  solidarity,  whereby  each  State  has  a  right 
to  the  performance  of  an  obligation  if  it  can  show  that  failure  to  uphold  and 
protect  that  obligation  is  likely  to  lead  to  a  situation  which  might  cause  it 
prejudice  in  the  future.  Rather,  it  was  solely  by  virtue  of  an  express  stipula¬ 
tion  in  the  Treaty  of  Versailles  that  rights  were  deemed  vested  in  States 
which  had  no  obvious  connection  with  the  Wimbledon  incident  itself. 
Moreover,  these  rights  were  extremely  limited  in  scope,  being  confined  to  a 
right  to  seek  a  judgment  from  the  Permanent  Court  interpreting  the  pro¬ 
visions  of  the  Treaty  of  Versailles  which  related  to  the  Kiel  Canal  and  dec¬ 
laring  whether  they  had  been  breached. 

One  further  aspect  of  the  AN  Wimbledon  deserves  mention  here.  The 
second-level  rights  which  the  Court  found  were  conferred  by  Article  386  of 
the  Treaty  of  Versailles  were  a  clear  manifestation  of  what  has  here  been 
termed  solidarity  lato  sensu.  However,  further  elements  of  solidarity  were 
also  at  play  in  that  case,  less  evident,  but  no  less  interesting.  Germany’s 
denial  of  passage  to  the  Wimbledon  and  the  consequent  delay  and  diversion 
of  that  vessel  caused  its  French  charterers  to  suffer  financial  loss,  for  which 
France  made  a  claim  for  pecuniary  reparation  before  the  Court.108  How¬ 
ever,  France  was  not  the  only  State  to  seek  compensation  for  this  loss.  The 
other  three  applicants  each  asked  the  Court  to  give  judgment  on  this  point 
and  order  Germany  to  indemnify  France.109  Their  claim  was  that  France 
had  a  right  to  be  indemnified  by  Germany  for  the  loss  which  its  nationals 
had  suffered,  and  that  they  were  each  vested  with  a  right  to  require  Ger¬ 
many  to  make  such  reparation  to  France,  which  right  the  Court  should 
enforce.  Three  of  the  applicants  were  thus  claiming  what  have  here  been 

107  Pp.  12—13. 

108  P.  30. 

109  Pp.  7-8,  16-17  and  30. 
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termed  ‘auxiliary’  rights,  or  rights  by  way  of  solidarity  stricto  sensu. 
Although  the  Court  did  not  explicitly  comment  on  this  claim,  it  appears  to 
have  assumed  that  it  was  ill-founded;  for  it  treated  France  as  the  sole  claim¬ 
ant  in  respect  of  the  pecuniary  reparation  due  from  Germany.110  Neverthe¬ 
less,  the  proceedings  provide  an  interesting  example  of  what  form  rights  by 
way  of  solidarity  stricto  sensu  might  take.111 

In  conclusion,  when  confronted  by  a  breach  of  a  multilateral  treaty— at 
least  when  that  breach  is  not  a  serious  one — ,  the  parties  enjoy  none  of  the 
rights  which  have  been  described  above  as  rights  by  way  of  solidarity  lato 
sensu  and  which  might  enable  them  to  protect  that  treaty  against  erosion 
and  amendment.  If  the  treaty  is  to  be  maintained  and  its  original  interpret¬ 
ation  upheld,  those  States  will  have  to  depend  on  the  efficacy  of  various 
other  means:  the  action  taken  by  the  State  whose  first-level  rights  have  been 
infringed  by  the  breach;  the  protests  which  they  themselves  might  direct  at 
the  wrongdoing  State;  their  right  to  intervene  in  any  proceedings  before  the 
International  Court  which  involve  the  interpretation  of  the  treaty;  and  their 
right  to  take  measures  of  retorsion  against  the  State  in  breach.  Moreover, 
parties  to  a  multilateral  treaty  will  have  to  resort  to  these  selfsame  means  if 
they  wish  to  help  one  of  their  number  to  enforce  its  remedial  rights  against 
the  wrongdoing  State;  for,  just  as  they  are  accorded  no  special  rights  by 
way  of  solidarity  lato  sensu,  no  rights  by  way  of  solidarity  stricto  sensu  vest 
in  them  either. 


(b)  Serious  Breaches  of  Multilateral  Treaties 

The  situation  which  arises  under  a  multilateral  treaty  when  its  breach 
assumes  a  serious  character  presents  a  marked  contrast  with  that  prevailing 
in  the  event  of  a  less  important  or  minor  breach.  Much  more  evidence  can 
be  found  in  the  relevant  legal  materials  of  a  willingness  to  recognize  that 
every  State  party  is  vested  with  at  least  certain  remedial  rights  against  a 
wrongdoing  State  when  its  breach  is  of  a  graver  nature.  Nevertheless,  it 
would  be  wrong  to  exaggerate  the  backing  for  solidarity  rights,  either  stricto 
or  lato  sensu ,  even  in  this  type  of  case. 


Pp.  30  and  32.  This  in  fact  underlines  the  existence  of  the  two  separate  levels  of  rights  which  have 
already  been  discussed.  Just  as  when  claims  were  made  outside  the  Court  to  the  performance  of  Article 
380,  States  felt  it  necessary  to  point  to  some  special  connection  with  the  incident  at  hand,  so,  when 
claims  were  made  before  the  Court  to  rights  other  than  the  simple  right  to  seek  a  judgment  interpreting 
Article  380  or  declaring  its  breach,  the  Court  disallowed  such  claims  unless  they  were  made  by  States 
with  a  particular  involvement  in  the  affair  litigated.  The  simple  status  of  a  party  or  of  a  party  with  a 
merchant  fleet  under  its  flag  only  conferred  a  right  to  seek  a  judgment  interpreting  the  treaty  or  ascer¬ 
taining  that  it  had  been  breached  and  that  by  virtue  of  the  inclusion  of  a  provision  in  the  treaty 
expressly  conferring  that  right. 

Throughout  this  discussion  of  the  55  Wimbledon ,  it  has  been  assumed,  for  the  sake  of  simplicity, 
that  rights,  whether  under  Article  380  or  Article  386,  only  ran  between  States  which  were  party  to  the 
Treaty  of  Versailles.  The  Court’s  judgment  in  fact  indicates  that  Article  380  conferred  rights  on  States 
which  were  not  party  to  that  treaty,  and  it  is  even  possible  that  Article  386  did  so,  too:  see  Judge 
Jessup’s  dissenting  opinion  in  the  South  West  Africa  cases  of  1966  at  p.  380.  Even  if  this  were  so,  how¬ 
ever,  the  preceding  discussion  would  not  need  to  be  modified  in  any  material  particular. 
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There  is  significant  support,  both  in  doctrine  and  in  the  work  of  private 
codification  bodies,  for  the  proposition  that  a  serious  breach  of  a  multila¬ 
teral  treaty  causes  a  right  to  vest  in  each  of  the  parties  to  put  an  end  to  its 
legal  relationship  under  that  treaty  with  the  wrongdoing  State.112  Giraud 
espoused  this  position  in  respect  of  certain  categories  of  multilateral  treaties 
in  his  report  to  the  Institut  de  Droit  International  in  1961  ;113  and  it  has 
already  been  seen  how  the  authors  of  the  Harvard  Draft  Convention  on  the 
Law  of  Treaties  adopted  a  similar  stance,  applying  it  to  all  types  of  multila¬ 
teral  treaties,  and  even  extending  it  to  cases  in  which  the  breach  is  less  than 
serious  in  nature.114  This  idea  was  subjected  to  the  most  careful  scrutiny 
during  the  drafting  of  the  Convention  on  the  Law  of  Treaties  of  1969. 

In  the  course  of  the  discussions  conducted  within  the  International  Law 
Commission  between  1963  and  1966,  the  view  was  put  forward — for 
example,  by  Yasseen — that 

...  if  a  multilateral  treaty  is  violated  by  any  one  of  the  parties,  the  breach  might 
be  said  to  affect  the  interests  of  all  of  the  parties,  for,  by  being  a  party  to  a  multila¬ 
teral  treaty,  a  State  has  got  an  interest  in  the  observance  of  the  treaty  by  all  of  the 
parties.115 

This  opinion  was  widely  shared  among  the  members  of  the  Commission,116 
many  of  whom  remarked  the  interest  which  each  party  to  a  treaty  has  in  ‘the 
maintenance  of  [the]  general  law  and  order’  which  that  treaty  creates.117 
However,  the  conclusions  which  they  drew  from  this  interest  differed 
sharply. 

Several  members  of  the  International  Law  Commission  maintained  that 
the  common  interest  of  the  parties  to  a  multilateral  treaty  in  protecting  it 
against  erosion  justifies  conferring  on  each  of  them  the  right  to  put  an  end 
to  their  relations  under  that  treaty  with  a  State  which  has  breached  it  in  a 
serious  fashion.  Among  this  group  were  Briggs,118  Castren,119  Rosenne,120 

112  See  Simma,  loc.  cit.  above  (n.  68),  at  p.  48. 

113  Annuaire  de  I’Institut  de  Droit  International,  49  (1961),  Part  1,  at  p.  33. 

114  See  text  at  nn.  63—5  above,  though  note  n.  73.  Chayes  appears  to  have  taken  a  similar  view  in  an 
opinion  which  he  gave  while  Legal  Adviser  to  the  State  Department:  Whiteman,  Digest  of  International 
Law,  vol.  14  (1970),  pp.  474—5.  However,  his  opinion  relates  to  a  specific  type  of  treaty,  in  respect  of 
which  this  proposition  is  much  more  widely  accepted — the  Nuclear  Test  Ban  Treaty  of  1963:  see 
Article  60(2)  (c)  of  the  Vienna  Convention. 

“s  Yearbook  of  the  International  Law  Commission ,  1966,  vol.  1,  p.  62. 

116  Briggs,  ibid.,  p.  61 ;  Cadieux,  ibid.,  p.  62;  Castren,  ibid.,  p.  61 ;  de  Luna,  ibid.,  p.  63;  Rosenne, 
ibid.,  p.  60;  Tunkin,  ibid.,  p.  63;  Verdross,  ibid.,  p.  61;  and  see  the  following  note. 

117  Jimenez  de  Arechaga,  ibid.  1963,  vol.  1,  p.  127.  See  also  Tsuruoka,  ibid.,  p.  126.  Jimenez  de 
Arechaga,  however,  recognized  this  interest  to  exist  only  in  the  case  of  ‘multilateral  treaties  announcing 
general  rules  of  law’,  giving  bv  wav  of  example  the  Geneva  Convention  on  the  Continental  Shelf,  1038. 

118  Ibid.  1966,  vol.  1,  p.  61. 

119  In  1963,  Castren,  represented  by  Jimenez  de  Arechaga,  proposed  an  amendment  to  Waldock’s 
proposed  draft  article  which  stipulated  the  right  of  ‘any  other  party’  to  put  an  end  to  its  treaty  relations 
with  the  State  in  breach:  ibid.  1963,  vol.  1,  p.  120;  and  see  Castren’s  own  remarks  on  this  issue:  ibid. 
1966,  vol.  1,  p.  61 . 

120  Ibid.,  p.  60;  although  he  later  changed  his  opinion  on  this  matter:  ibid.,  p.  128.  Akehurst  sug¬ 
gests  that  Rosenne ’s  apparent  about-face  is  explained  by  the  fact  that,  in  his  original  statement,  he  was 
not  supporting  the  conferring  of  a  right  on  each  party  to  end  its  treaty  relations  with  the  State  in  breach, 
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possibly  Yasseen,121  and,  most  prominently,  the  Special  Rapporteur  on  the 
Law  of  Treaties  himself,  Sir  Humphrey  Waldock. 

Waldock  recognized  that  a  serious  breach  of  a  multilateral  treaty  gener¬ 
ally  affects  some  of  the  parties  more  immediately  than  it  does  others  and  in 
a  different  way.  Such  a  violation  usually  infringes  the  rights  of  only  some, 
and  often  only  one,  of  the  parties.122  Moreover,  whereas  a  breach  may 
cause  parties  other  than  those  whose  rights  are  infringed  to  suffer  material 
damage  or  financial  loss,  they  are,  once  more,  likely  to  represent  only  a 
limited  number  of  the  parties  to  the  treaty  in  question.123  Nevertheless, 
Waldock  noted  that  a  grave  breach  of  a  multilateral  treaty  has  the  potential 
of  ‘seriously  disturbing  the  [treaty]  regime’,124  prejudicing  the  interest 
shared  by  every  one  of  the  parties  in  ensuring  compliance  with  that  treaty 
and  upholding  the  obligations  which  it  creates.125  By  virtue  of  this  common 
interest,  he  argued,  every  party  to  a  multilateral  treaty  should  enjoy  a  right 
to  its  observance  by  every  other  party126 — -a  right  which  can  only  be  des¬ 
cribed  as  existing  on  a  level  separate  from  those  rights  which  he  had  already 
described  as  enjoyed  by  certain  of  the  parties  only.  In  1963,  in  his  Second 
Report  to  the  International  Law  Commission  on  the  Law  of  Treaties, 
Waldock  consequently  proposed  for  adoption  a  provision — draft  Article 
20(4) (a) — which,  upon  the  commission  by  one  party  of  a  ‘material  breach’ 


but  was  rather  criticizing  the  draft  article  proposed  by  Waldock  in  so  far  as  it  lent  itself  to  an  interpret¬ 
ation  sympathetic  to  such  a  right:  loc.  cit.  above  (n.  16),  at  p.  12.  This  rationalization,  however, 
ignores  the  fact  that  Rosenne  pointed  to  a  body  of  evidence  to  prove  that  his  interpretation  of  Waldock’s 
suggested  article  was  well-founded  ‘as  a  matter  of  principle’,  and  concluded  that  he  therefore  favoured 
rejecting  the  amendments  to  that  provision  proposed  by  the  Netherlands  and  the  USA  which  sought  to 
exclude  that  interpretation. 

121  Loc.  cit.  above  (n.  115). 

122  Yearbook  of  the  International  Law  Commission ,  1963,  vol.  2,  at  pp.  77  and  131;  and  ibid.  1966, 
vol.  2,  at  pp.  35-6. 

123  ‘At  the  same  time,  it  is  necessary  to  remember  that  the  interests  of  one  party  may  be  seriously 
affected  by  a  violation  of  the  rights  of  another  party’:  ibid.,  p.  36.  These  ‘interests’  are  distinct  and  sep¬ 
arate  from  the  general  solidarity  interests  which  Waldock  proceeds  to  recognize  in  the  passage  which 
follows  the  words  quoted  and  which  is  discussed  below.  This  is  made  clear  by  the  opposition  between 
the  words  ‘one  party’  in  the  sentence  quoted  and  the  phrase  ‘every  party’  in  the  following  sentence, 
which  discusses  solidarity.  It  is  also  underlined  by  the  fact  that  the  latter  sentence  begins  ‘And,  also’, 
thus  emphasizing  the  distinctness  of  the  two  topics  addressed. 

In  this  important  passage  of  his  Fifth  Report  on  the  Law  of  Treaties,  Waldock  outlines  a  view  where¬ 
in  not  only  a  State  whose  rights  are  infringed  by  a  serious  breach  of  a  treaty,  but  also  a  State  which 
thereby  suffers  damage  or  loss  is  vested  with  a  right  to  suspend  its  treaty  relations  with  the  State  in 
breach.  He  then  goes  a  step  further,  expanding  this  right  to  all  of  the  parties  to  a  multilateral  treaty. 
This  last  extension  of  the  right  was  not  adopted  by  the  Commission:  see  text  at  nn.  142-5  below.  How¬ 
ever,  his  first  extension  of  the  right,  granting  it  not  only  to  the  States  whose  rights  are  infringed  by  the 
breach  but  also  to  States  which  have  thereby  suffered  loss,  was  not  rejected,  remaining  to  be  embodied 
in  Article  60(2 )(b)  of  the  Vienna  Convention,  which  confers  the  right  to  suspend  its  treaty  relations  with 
the  wrongdoing  State  on  any  State  which  may  be  ‘specially  affected'  by  the  breach.  This  provision  thus 
marks  a  notable  departure  from  the  approach,  presupposed  throughout  this  paper,  that  remedial  rights 
under  international  law  only  vest  in  those  States  which  have  a  right  to  require  performance  of  the  obli¬ 
gation  which  is  breached:  see  n.  1  above. 

124  Ibid.  1963,  vol.  1,  p.  245. 

125  Loc.  cit.  above  (n.  122). 

126  Ibid. 
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of  a  multilateral  treaty,  entitled  ‘any  other  party’  to  put  an  end  to  its  rela¬ 
tions  under  that  treaty  with  the  wrongdoing  State.127 

Although  the  predominant  consideration  which  motivated  Waldock  to 
make  this  proposal,  and  which  moved  several  members  of  the  Commission 
to  support  him,  was  the  importance  of  facilitating  action  by  way  of  solidar¬ 
ity  Icito  sensu,  it  is  important  to  recognize  the  store  which  the  Special  Rap¬ 
porteur  also  placed  on  making  possible  action  by  way  of  solidarity  stricto 
sensu.  Thus,  when  proposals  were  made  to  limit  the  right  to  suspend  treaty 
relations  with  the  wrongdoer  to  States  whose  first-level  rights  were 
infringed  by  the  breach,  Waldock  sought  to  counter  them,  not  just  by 
pointing  to  the  general  interest  of  the  parties  to  a  multilateral  treaty  in 
securing  its  observance, 128  but  also  by  arguing  that 

...  it  seems  undesirable  to  go  too  far  in  discouraging  the  other  parties  from  show¬ 
ing  solidarity  with  the  party  directly  injured  by  the  breach.129 

A  State  whose  rights  are  infringed  by  a  serious  breach  of  a  treaty  or  which  is 
thereby  occasioned  damage  or  loss  naturally  has  greater  reason  to  exercise 
the  right  to  suspend  its  treaty  relations  with  the  wrongdoing  State.130  How¬ 
ever,  it  might  need  assistance  in  enforcing  its  other  remedial  rights  against 
that  State,  especially  its  right  to  pecuniary  reparation,  and,  to  make  this 
assistance  possible,  Waldock  thought  it  important  to  allow  other  parties  to 
the  treaty  to  withhold  from  that  State,  if  necessary,  the  benefits  which  that 
agreement  affords.131 

Waldock’s  proposed  draft  Article  20(4)  (a)  attracted  little  dissent  within 
the  Commission  in  1963. 132  The  Special  Rapporteur  reported  the  Drafting 
Committee’s  support  for  the  proposition  which  it  embodied,133  and  draft 
Article  20  as  a  whole  was  adopted  by  the  Commission  without  a  dissenting 
vote.134  However,  whilst  sharing  the  view  that  each  of  the  parties  to  a 
multilateral  treaty  has  an  interest  in  its  observance,  several  members  of 
the  International  Law  Commission  disagreed  with  the  conclusion  which 


127  Yearbook  of  the  International  Law  Commission ,  1963,  vol.  2,  p.  73.  For  Waldock’s  brief  commen¬ 
tary  on  this  provision,  see  ibid.,  p.  77. 

128  Ibid.  1966,  vol.  1,  p.  59. 

129  Ibid.,  vol.  2,  p.  36. 

130  Ibid.  Cf.  the  views  expressed  by  the  authors  of  the  Harvard  Draft  Convention:  see  text  at  n.  64 
above. 

131  Cf.  Waldock,  Yearbook  of  the  International  Law  Commission ,  1966,  vol.  1,  p.  65.  Note  also  text 
at  nn.  146-9  below. 

132  The  only  voice  of  dissent  was  that  of  Verdross:  ibid.  19631  vol.  1,  p.  294. 

133  Ibid.,  pp.  247  and  294-5.  The  relevant  subparagraph  thus  emerged  unchanged  in  any  relevant 
particular  from  its  two  examinations  by  the  Drafting  Committee:  ibid.,  pp.  245  and  294. 

134  Ibid.,  pp.  247  and  295.  Several  alterations  to  Waldock’s  original  proposed  draft  article  were 
made,  and  his  paragraph  (4)(a),  now  paragraph  (2) (a),  underwent  some  drafting  changes,  which,  how¬ 
ever,  did  not  affect  its  substance  in  any  relevant  particular.  Renumbered  draft  Article  42,  the  article  was 
then  included  in  the  Commission’s  Report  to  the  UN  General  Assembly:  ibid.,  vol.  2,  p.  204.  The 
Commission’s  Commentary  at  first  appears  to  restrict  the  right  of  treaty  suspension  to  States  ‘directly 
affected’  by  a  serious  breach:  ibid.,  p.  205;  but  it  is  later  made  clear  that  every  party  to  a  multilateral 
treaty  enjoys  this  right:  ibid.,  p.  206. 
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Waldock  and  some  of  the  other  members  drew  from  this.  Consequently,  at 
the  Commission’s  1966  session,  opposition  arose  to  the  notion  that  every 
party  to  a  multilateral  treaty  should  be  entitled  to  put  an  end  to  its  relations 
under  that  treaty  with  a  State  which  breaches  it  in  a  ‘material’  fashion.  This 
group,  which  included  Cadieux,135  de  Luna,136  Tunkin,13'  and  Ver- 
dross,138  and  which  was  later  joined  by  Rosenne,139  advocated  restricting 
this  right  to  those  States  whose  first-level  rights  were  infringed  by  the 
breach — a  step  which,  in  many  cases,  would  limit  this  right  to  only  one,  or 
else  but  a  few,  of  the  parties  to  a  multilateral  treaty.  This  proposal  was  also 
espoused  by  two  of  the  States  which  commented  on  the  Commission’s 
work:  the  Netherlands140  and  the  USA.141 

There  was,  therefore,  a  marked  difference  of  opinion  within  the  Inter¬ 
national  Law  Commission  between,  on  the  one  hand,  those  who  considered 
that  the  interest  which  every  party  to  a  multilateral  treaty  has  in  its  observ¬ 
ance  justifies  endowing  it  with  the  right  to  suspend  its  relations  under  that 
treaty  with  a  State  which  violates  it  in  a  serious  manner,  and,  on  the  other 
hand,  those  who,  while  accepting  that  the  parties  to  such  a  treaty  share  this 
kind  of  interest,  thought  that  this  does  not  justify  giving  each  of  them  the 
right  to  take  this  type  of  action.142  It  was  the  latter  camp  which  emerged 
victorious.  Thus,  under  Article  57(2)  ( b )  of  the  Draft  Articles  on  the  Law 
of  Treaties  adopted  by  the  Commission  in  1966, 143  the  right  to  suspend 
relations  under  a  multilateral  treaty  with  a  State  which  commits  a  ‘material 
breach’  is  conferred  only  on  a  party  which  is  ‘specially  affected  by  the 
breach’,144  the  adverb  ‘specially’  differentiating  the  State  or  States  entitled 
to  this  remedy  from  the  broad  mass  of  the  parties  each  of  which  suffers  an 


135  Ibid.  1966,  vol.  1,  p.  62.  This  appears  to  mark  a  change  from  the  view  which  he  had  taken  in 
1963,  supportive  to  Waldock’s  position:  ibid.  1963,  vol.  1,  p.  247.  However,  it  is  possible  that,  in  this 
earlier  statement,  Cadieux  was  merely  describing  and  analysing  the  proposition  contained  in  Waldock’s 
suggested  draft  article,  rather  than  espousing  it. 

136  Ibid.  1966,  vol.  1,  p.  63.  In  1963,  de  Luna  expressed  opinions  which  might  be  taken  to  support 
Waldock’s  point  of  view,  quoting,  inter  alia ,  several  multilateral  treaties  which  contain  provisions 
expressly  conferring  remedial  rights  on  all  of  the  parties  in  the  event  of  their  breach  (cf.  text  at 
nn.  79—81  above):  ibid.  1963,  vol.  1,  pp.  128—9. 

137  Ibid.  1966,  vol.  1,  p.  63;  although  he  is  probably  more  accurately  described  as  not  opposing  this 
view  rather  than  actively  advancing  it.  However,  in  1963,  he  had  talked  of  'the  other  parties’  to  a  multi¬ 
lateral  treaty  being  entitled  to  the  remedy  under  discussion:  ibid.  1963,  vol.  1,  p.  128. 

138  Ibid.  1966,  vol.  1,  p.  61 ;  and  see  n.  132  above. 

139  Ibid.,  p.  128;  though  cf.  n.  120  above.  It  is  also  possible  that  Yasseen  belonged  to  this  group: 
loc.  cit.  above  (n.  1 15). 

1+0  Yearbook  of  the  International  Law  Commission,  1966,  vol.  2,  p.  34. 

141  A/C.6/SR.784,  p.  20;  Yearbook  of  the  International  Law  Commission,  1966,  vol.  2,  pp.  34-5. 
The  amendment  which  the  USA  proposed,  and  which  the  Netherlands  supported,  in  fact  conferred  the 
right  of  treaty  suspension  not  only  on  those  States  whose  first-level  rights  are  infringed  by  the  breach 
but  also  on  those  States  whose  obligations  are  ‘adversely  affected’  thereby. 

142  Waldock,  summarizing  the  debate  within  the  Commission  at  its  1966  session:  ibid.,  vol.  1,  p.  64. 

143  Ibid.,  vol.  2,  p.  253;  United  Nations  Conference  on  the  Law  of  Treaties,  Official  Records,  vol.  3, 
P-  73- 

144  Except  in  the  case  of  one  special  category  of  treaties,  defined  and  regulated  by  paragraph  (2)(c), 
under  which  every  party  enjoys  this  right  in  the  event  of  a  ‘material  breach’;  see  also  n.  1 14  above. 
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identical  harm  to  its  residual  interest  111  the  observance  of  the  treaty.145  At 
the  \  lenna  Conference,  no  attempt  was  made  to  go  back  on  this  decision, 
and  the  Commission  s  provision,  renumbered  Article  60(2)  ( b ),  was  incor¬ 
porated  unchanged  into  the  Convention  on  the  Law  of  Treaties. 

Notwithstanding  Article  60(2)  ( b ),  the  Vienna  Convention  in  fact  affords 
considerable  support  for  the  lawfulness  of  action  by  way  of  solidarity  in  the 
event  of  a  serious  breach  of  a  multilateral  treaty. 

First,  Article  60(2)  (a)  (i)  clearly  has  its  justification  in  considerations  of 
solidarity,  both  stncto  and  lato  sensibus.  Under  this  provision,  the  right  to 
terminate  or  suspend  relations  under  a  multilateral  treaty  with  a  State 
which  has  committed  a  material  breach  of  that  agreement  is  conferred  on  all 
of  the  parties  to  that  treaty,  whether  or  not  their  first-level  rights  were 
infringed  by  that  wrong  and  whether  or  not  they  were  thereby  occasioned 
any  loss  or  damage — in  short,  regardless  of  whether  they  were  ‘specially 
affected  by  the  breach’  in  the  sense  of  Article  60(2)  ( b ).  However,  while 
Article  60(2)  ( b )  vests  a  right  severally  in  each  ‘specially  affected’  State, 
empowering  it  to  make  its  own,  independent  decision  whether  to  suspend 
its  treaty  relations  with  the  wrongdoer,  the  right  granted  by  Article  60(2) 
(a)  (i)  is  vested  in  the  parties  as  a  group  and  can  only  be  exercised  by  them 
collectively  and  by  means  of  a  unanimous  decision.  This  is  likely  to  pose 
considerable  problems  when  it  comes  to  using  it.  Indeed,  the  difficulties 
involved  in  establishing,  to  the  satisfaction  of  all  of  the  parties,  that  the 
wrongdoing  State  has  breached  its  obligations  under  the  treaty  and  that  this 
breach  can  properly  be  qualified  as  ‘material’,  not  to  mention  the  problem 
of  mobilizing  universal  support  for  the  invocation  of  this  right,  significantly 
limit  its  value,  at  least  in  the  case  of  treaties  with  large  numbers  of  parties. 
Nevertheless,  if  these  obstacles  can  be  overcome,  the  provision  does  make  it 
possible  for  the  parties  to  take  action  to  uphold  a  treaty  by  ejecting  from  it  a 
State  whose  breach  indicates  that  it  cannot  continue  to  participate  in  the 
agreement  without  threatening  its  continued  existence.146  Moreover,  it 
empowers  the  other  parties  to  provide  concerted  assistance  to  a  State  which 


145  Waldock,  Yearbook  of  the  International  Law  Commission ,  1966,  vol.  1,  pp.  64  and  128.  An  infel¬ 
icity  in  the  drafting  of  paragraph  (2 )(b)  might  be  noted.  Paragraph  (3)  defines  a  ‘material  breach’  to 
include,  not  just  the  failure  of  a  State  to  comply  with  its  obligations  under  a  treaty  in  a  way  which  can  be 
classed  as  serious,  but  also  an  attempt  by  a  party  to  terminate  or  suspend  its  relations  under  that  treaty 
when  it  has  no  legal  warrant  for  doing  so.  If  a  State  were  to  do  the  latter  in  respect  of  its  treaty  relations 
with  all  of  the  other  parties,  it  would  be  difficult  to  describe  all  of  the  other  parties  as  ‘specially  affected’, 
although  each  of  them  clearly  is  then  endowed  with  the  right  to  suspend  its  treaty  relations  with  that 
State — at  least,  in  most  cases.  ‘Specially  affected’  thus  does  not  refer  to  a  subset  of  the  parties  which  can 
be  said  to  be  affected  to  a  greater  degree  than  the  rest,  or  are  affected  in  a  way  in  which  others  are  not. 
Rather,  it  refers  to  the  interest  which  is  affected,  ‘specially  affected’  meaning  affected  in  an  (undefined) 
way  over  and  above  the  impairment  of  the  basic  and  residual  interest  in  the  observance  of  the  treaty 
which  always  occurs  when  a  breach  is  committed  or  a  State  denies  being  bound  by  a  treaty  without  legal 
warrant.  In  a  way,  then,  the  slightly  awkward  wording  of  paragraph  (2 )(b)  reinforces,  rather  than 
undermines,  the  interpretation  propounded  in  the  text. 

On  the  type  of  interest  which,  when  it  is  prejudiced  by  a  material  breach,  gives  the  State  which  enjoys 
it  the  status  of  being  ‘specially  affected’,  see  n.  123  above. 

146  Waldock,  ibid.  1963,  vol.  1,  pp.  294-5,  and  ibid.  1966,  vol.  2,  pp.  35-6. 


SOLIDARITY  AND  BREACHES 


190 

is  ‘specially  affected’  by  a  material  breach,  providing  them  with  at  least  one 
means  to  help  it  enforce  its  remedial  rights  against  the  wrongdoing  State.147 
The  proposal  to  include  such  a  provision  in  its  Draft  Articles  on  the  Law  of 
Treaties  consequently  met  with  little  opposition  in  the  International  Law 
Commission,  even  among  those  members  who  were  unwilling  to  confer  on 
each  of  the  parties  individually  a  right  to  take  action  against  a  wrongdoing 
State  in  defence  of  these  same  interests.148  To  this  extent,  at  least,  it  seems 
to  have  been  thought  ‘useful  to  emphasise  solidarity  in  the  face  of  a  serious 
breach’. 149 

Secondly,  further  traces  of  support  for  solidarity,  at  least  lato  sensu,  are 
evident  in  certain  parts  of  the  Vienna  Convention  which  deal  with  matters 
other  than  breach.  Several  provisions  are  founded  on  the  notion  that  each 
party  to  a  multilateral  treaty  has  an  interest  that  the  object  and  purpose  of 
that  treaty  is  advanced  and  attained.  To  enable  it  to  protect  this  interest, 
each  party  is  accorded  certain  rights  to  require  the  other  parties  not  to 
engage  in  activity  which  might  thwart  the  accomplishment  of  the  treaty’s 
object  or  frustrate  the  fulfilment  of  its  purpose.  For  example,  if  some  of  the 
parties  to  a  multilateral  treaty  are  minded  to  enter  into  an  agreement  modi¬ 
fying  its  application  in  their  mutual  relations,  another  party  to  that  treaty  is 
entitled  by  Article  41(1)  ( b )  (ii)  to  insist  that  the  agreement  is  not  con¬ 
cluded  if,  inter  alia,  the  modification  which  it  would  make  to  the  multila¬ 
teral  treaty  is  incompatible  with  the  attainment  of  its  object  and  purpose. 
An  agreement  among  certain  of  the  parties  to  a  multilateral  treaty  to  sus¬ 
pend  its  operation  in  their  mutual  relations  can  be  prevented  on  similar 
grounds  under  Article  58(1)  ( b )  (ii).  A  party  to  a  multilateral  treaty,  there¬ 
fore,  has  a  legal  interest  in  the  content  of  the  mutual  relations  under  that 
treaty  of  two  other  parties,  to  the  extent  that  it  can  require  that  they  not 
take  on  a  form  which  is  likely  to  impair  the  realization  of  that  treaty’s  object 
and  purpose. 

A  similar  interest  underlies  Article  19(c)  of  the  Vienna  Convention.  This 
provision  renders  inadmissible  a  reservation  which  is  inconsistent  with  a 
treaty’s  object  and  purpose.'50  Consequently,  if  a  State  subjects  its  consent 
to  be  bound  by  a  treaty  to  such  a  reservation,  each  contracting  party  is 


147  Waldock,  ibid.,  p.  36. 

148  Verdross  opposed  such  a  provision,  however:  ibid.  1963,  vol.  1,  p.  294.  Of  the  two  States  which 
commented  on  the  proposal,  the  USA  opposed  it,  while  the  Netherlands  supported  it:  loc.  cit.  above 
(n.  141  and  n.  140  respectively).  No  proposal  was  introduced  at  the  Vienna  Conference  to  delete  this 
provision  or  to  amend  it  in  any  way  relevant  to  the  present  discussion. 

The  fact  that  the  exercise  of  this  right  requires  a  unanimous  collective  decision  of  the  parties  to  the 
treaty,  although  making  its  invocation  difficult,  also  operates  as  a  safeguard  against  abuse:  see  text  at 
nn.  219-20  below.  This  probably  accounts  for  some  of  the  support  which  this  right  attracted  in  contrast 
with  Waldock’s  proposals  for  the  future  Article  60(2 )(b). 

149  Waldock,  Yearbook  of  the  International  Law  Commission ,  1963,  vol.  1,  p.  247;  and  see  Waldock’s 
report  on  the  work  of  the  Drafting  Committee  at  the  Commission’s  1966  session:  ibid.  1966,  vol.  1, 
p.  128. 

5  In  so  far,  of  course,  as  the  test  of  admissibility  created  by  that  paragraph  applies  to  the  instant 
treaty. 
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entitled  to  insist  that  that  State  be  excluded  from  the  treaty  altogether,  even 
vis-a-vis  those  contracting  parties  which  might  be  prepared  to  accept 
mutual  relations  under  the  treaty  with  that  State  in  a  form  modified  by  its 
reservation.  5  1  he  interest  of  each  of  those  States  in  the  attainment  of  the 
object  and  purpose  of  the  treaty  warrants  that  the  mutual  relations  of  none 
of  them  assume  a  form  inconsistent  with  that  goal.  Article  19(c)  accord- 
ingly  renders  void  and  without  legal  effect  the  expression  by  a  State  of  its 
consent  to  be  bound  by  a  treaty  in  so  far  as  it  is  made  subject  to  a  reserva¬ 
tion  which  conflicts  with  that  treaty’s  object  and  purpose.152 

Taken  together,  these  various  provisions  of  the  Vienna  Convention  are 
suggestive  of  a  general  principle  that  the  performance  of  acts  tending  to 
thwart  the  accomplishment  of  the  object  and  purpose  of  a  treaty  should  be 
prevented  by  placing  the  legal  means  to  avert  them  in  the  hands  of  each  of 
the  parties  to  that  treaty.153  They  also  suggest  that  one  particular  form 


151  This  follows  from  the  very  notion  of  admissibility  introduced  by  Article  19(c).  In  this  respect,  the 
Vienna  Convention  follows  the  opinion  of  the  International  Court  in  the  Reservations  to  the  Convention 
on  Genocide  case,  which  expressly  countenanced  that,  by  taking  the  issue  on  to  the  jurisdictional  plane, 
a  party  might  seek  to  have  a  State  formulating  a  reservation  inconsistent  with  the  object  and  purpose  of 
that  convention  excluded  altogether  from  participation  in  it:  ICJ Reports,  1949,  p.  15  at  p.  26.  The  UN 
Secretary-General  has  acted  on  a  similar  view  of  the  law  while  fulfilling  his  responsibilities  as  the  deposi¬ 
tary  of  the  Vienna  Convention  itself.  When  determining  whether  he  should  declare  that  the  Convention 
had  entered  into  force,  he  checked  with  those  States  which  had  objected  to  reservations  made  by  States 
ratifying  or  acceding  to  the  Convention  to  see  whether  their  objections  were  based  on  the  ground  that 
those  reservations  were  inadmissible.  This  was  presumably  since,  if  they  were,  then,  from  the  point  of 
view  of  those  objecting  States,  the  States  which  had  formulated  the  reservations  in  question  would  have 
been  excluded  from  participation  in  the  Convention.  A  difference  of  opinion  might  then  have  come  into 
existence,  between  those  who  thought  that  the  reservations  were  incompatible  with  the  object  and  pur¬ 
pose  of  the  Convention  and  those  who  disagreed,  as  to  whether  the  Vienna  Convention  had  in  fact 
entered  into  force:  the  latter  would  have  counted  the  ratifications  of  the  reserving  States  for  the  pur¬ 
poses  of  Article  84(1),  and  the  former  would  not — subject  to  a  possible  argument  that  even  the  former 
should  have  counted  them  by  virtue  of  Article  2o(4)(c).  On  this  difficult  and  intricate  incident,  see 
Imbert,  Annuaire  frangais  de  droit  international ,  26  (1980),  p.  524. 

A  State  can  become  a  party  to  a  treaty,  even  subject  to  a  reservation  incompatible  with  its  object  and 
purpose,  if  all  of  the  contracting  parties  agree  to  this,  being  prepared  to  waive  compliance  with  the 
admissibility  test  in  respect  of  it:  Imbert,  Les  Reserves  aux  trades  multilateraux  (1979),  at  p.  83. 

152  Several  other  provisions  of  the  Vienna  Convention  reflect  the  idea  that  the  relations  of  two  States 
under  a  multilateral  treaty  are  sometimes  of  interest  to  the  other  parties  and  should  therefore  be  sub¬ 
jected  to  some  form  of  legal  control.  Thus,  the  remedy  which  is  granted  by  Article  60(2 )(b)  to  a  State 
which  is  ‘specially  affected’  by  a  material  breach  of  a  multilateral  treaty  is  limited  to  the  suspension  of  its 
relations  thereunder  with  the  wrongdoing  State,  and  does  not  extend  as  far  as  their  termination.  The 
International  Law  Commission  felt  the  latter  too  drastic  a  remedy,  pointing  to  the  effect  which  termina¬ 
tion  of  the  treaty  relations  between  two  States  might  have  on  the  interests  of  the  other  parties :  Yearbook 
of  the  International  Law  Commission ,  1966,  vol.  2,  p.  255. 

Article  65(2)  also  deserves  mention.  On  a  literal  interpretation  of  this  provision,  any  party  to  a  multi¬ 
lateral  treaty  can  object  to  an  attempt  to  invoke  the  grounds  of  treaty-termination  or  treaty-suspension 
laid  down  in  Part  V,  even  if  the  State  invoking  them  is  seeking  to  end  its  treaty  relations  only  with  some 
third  State,  and  even  if  that  third  State  is  content  that  this  should  happen:  Simma,  loc.  cit.  above 
(n.  68),  at  p.  80  n.  345;  Riphagen’s  Seventh  Report  on  State  Responsibility,  A/CN. 4/397,  p.  8  (para.  3 
of  the  Commentary  to  Riphagen’s  proposed  draft  Article  2  of  his  suggested  Part  Three  of  the  Com¬ 
mission’s  Draft  Articles  on  State  Responsibility). 

153  The  legal  recognition  of  this  interest  has  profound  ramifications,  since  it  seems  to  be  accepted 
that  treaties  of  all  types  possess  an  object  and  a  purpose,  including  those  multilateral  treaties  which  are, 
in  nature,  but  a  conglomeration  of  bilateral  agreements.  It  is  noteworthy  in  this  connection  that  the 
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which  this  principle  takes  is  that  of  an  obligation,  incumbent  on  the  parties 
to  a  multilateral  treaty,  not  to  frustrate  its  object  and  purpose.  Failure  to 
comply  with  this  duty — as,  for  instance,  by  concluding  an  agreement  prohi¬ 
bited  by  Article  41(1)  ( b )  (ii) — infringes  the  rights  of  each  of  the  other  par¬ 
ties  to  the  treaty,  constituting  a  wrong  which  they  are  all  entitled  to 
suppress.154 

Just  such  a  principle  lies  at  the  heart  of  the  judgment  of  the  International 
Court  of  Justice  in  the  case  on  Reservations  to  the  Convention  on  Geno¬ 
cide.  155  As  the  Court  there  remarked, 

no  contracting  party  is  entitled  to  frustrate  or  impair,  by  unilateral  decisions  or  par¬ 
ticular  agreements,  the  purpose  and  raison  d’etre  of  a  convention.156 

The  Court  applied  this  general  principle,  not  to  create  obligations  and 
rights,  but  to  regulate  the  validity  and  effect  of  certain  acts:  a  reservation 
which  would  modify  the  Convention  on  Genocide  in  such  a  way  as  to 
impair  the  attainment  of  its  object  and  purpose  was  invalid  and  a  State 
which  insisted  on  making  its  consent  to  be  bound  subject  to  such  a  con¬ 
dition  was  unable  to  become  a  party  to  that  treaty.157  There  is  no  sugges¬ 
tion  that  a  State  formulating  such  a  reservation  committed  any  wrong  or 
that  a  contracting  party  which  treated  such  a  State  as  having  properly  and 
effectively  expressed  its  consent  to  be  bound  breached  any  legal  obli¬ 
gation.158  At  the  same  time,  there  are  more  ways  of  thwarting  the  object 
and  purpose  of  a  treaty  than  by  formulating  a  reservation,  and,  while  some 
of  those  means  may  be  controlled  and  suppressed  by  rules  which  invalidate 
particular  types  of  acts,  others  are  more  aptly  controlled  by  the  recognition 
of  obligations  and  correlative  rights.  Thus,  frustration  of  the  object  and 
purpose  of  a  multilateral  treaty  by  the  conclusion  of  what  the  Court  called 
‘particular  agreements’  is  prohibited  by  means  of  rules  which  make  it 
wrongful  to  enter  into  such  arrangements,  as  has  already  been  seen.159 


International  Court  in  the  Nicaragua  case  thought  of  the  Treaty  of  Friendship,  Commerce  and  Naviga¬ 
tion  between  Nicaragua  and  the  US  as  having  an  object  and  purpose,  although  it  was,  of  course,  only  a 
bilateral  treaty:  paras.  273  and  275;  and  see  text  at  nn.  161-3  below. 

154  Riphagen  suggests  that  Articles  41  and  58  of  the  Vienna  Convention  create  a  sort  of  jus  cogens 
between  the  parties  to  a  multilateral  treaty:  Fourth  Report,  p.  22  n.  67.  However,  neither  Article  53 
nor  those  articles  themselves  contain  any  suggestion  that  agreements  concluded  in  disregard  of  them  are 
void.  The  natural  inference  is  rather  that  such  agreements  put  the  States  concluding  them  in  breach  of 
international  law  vis-a-vis  the  other  parties  to  the  multilateral  treaty  which  is  being  amended  or  sus¬ 
pended:  cf.  Article  30(5).  Nevertheless,  if  an  expression  of  consent  to  be  bound  by  a  treaty  can  be  ren¬ 
dered  void  by  virtue  of  being  subject  to  inadmissible  reservations,  as  can  an  attempt  by  a  contracting 
party  to  accept  that  reservation  and  so  agree  to  relations  under  the  treaty  with  the  reserving  State  on 
those  modified  terms,  then,  it  might  be  wondered,  why  cannot  an  agreement  or  treaty  which  is  rendered 
inadmissible  on  the  very  same  ground  by  Article  41  or  Article  58  also  be  deemed  void? 

155  Loc.  cit.  above  (n.  151).  Cf.  Dupuv,  loc.  cit.  above  (n.  62),  at  p.  544. 

156  P.  21. 

157  Pp.  24  and  26. 

158  The  Court  does  talk  of  there  being  a  duty  to  assess  reservations  bv  the  test  of  whether  they  are 
inconsistent  with  the  object  and  purpose  of  the  Convention:  pp.  24  and  26-7.  However,  there  is  no  hint 
that  misapplication  or  non-application  of  this  test  is  an  unlawful  act. 

159  See  text  following  n.  149  above,  and  text  at  n.  154  with  accompanying  note. 
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Moreover,  as  the  Court  points  out,  the  object  and  purpose  of  a  treaty  may 
just  as  well  be  impaired  by  the  ‘unilateral  decisions’  of  one  of  the  contract¬ 
ing  parties  as  by  ‘particular  agreements’  concluded  among  them. 160  In  so 
far  as  one  such  ‘unilateral  decision’  which  a  party  might  take  is  to  commit  a 
serious  breach  of  its  treaty  obligations,  the  most  obvious  way  in  which  to 
apply  the  principle  espoused  by  the  Court  and  avert  such  a  threat  to  the 
raison  d’etre  of  a  treaty  is  to  recognize  a  basic,  underlying  obligation 
incumbent  on  the  parties  not  to  commit  such  a  breach. 

Thirty-five  years  later,  in  its  judgment  in  the  merits  phase  of  the  Nicar¬ 
agua  case,161  the  International  Court  confirmed  the  existence  of  the  obli¬ 
gation  at  which  it  had  previously  hinted.  Nicaragua  there  alleged  that  the 
US,  by  attacking  its  ports,  mining  its  harbours  and  imposing  a  general 
embargo  on  trade  with  it,  had  committed  a  breach  of  its  obligation  under 
customary  international  law162  not  to  deprive  the  Treaty  of  Friendship, 
Commerce  and  Navigation  between  those  two  countries  of  its  object  and 
purpose.  The  Court  upheld  this  contention.163  Although  this  finding 
related  to  a  bilateral  treaty,  there  is  no  reason  why  the  rule  adopted  by  the 
Court  should  not  also  encompass  multilateral  treaties. 

At  the  same  time,  certain  passages  of  the  Court’s  judgment  in  the  Nicar¬ 
agua  case  might  be  thought  indicative  of  a  certain  unwillingness  to  recog¬ 
nize  that  even  serious  breaches  of  some  of  the  most  important  obligations  of 
international  law  can  infringe  the  rights  of  States  other  than  the  immediate 
victims  of  those  wrongs;  and,  while  these  statements  address  breaches  of 
customary  law  rather  than  violations  of  multilateral  treaties,  the  attitude 
which  they  disclose  is  nonetheless  revealing. 

Having  found  that  the  US,  by  training,  arming,  equipping,  financing 
and  supplying  the  ‘contra’  rebels,  had  breached  its  obligations  to  Nicaragua 
not  to  intervene  in  its  affairs  and  not  to  use  force  against  it,  and  having  dis¬ 
missed  the  argument  that  these  acts  were  justified  as  an  exercise  by  the  US 
of  the  right  of  collective  self-defence  against  an  armed  attack  launched  by 
Nicaragua  on  El  Salvador,  Costa  Rica  and  Honduras,  the  Court  proceeded 
to  examine  other  possible  arguments  in  favour  of  their  legality.164  In  par¬ 
ticular,  the  Court  enquired  whether  the  US  was  entitled  to  perform  these 
acts  as  countermeasures  against  Nicaragua  on  the  assumed  ground  that 
Nicaragua  had  committed  breaches  of  the  obligation  which  it  owed  to  its 
neighbours  not  to  intervene  in  their  internal  affairs,  and  possibly  even 
breaches  of  the  duty  it  owed  to  those  States  not  to  use  force  against  them. 165 
The  Court  held  that  State  C  does  not  have  the  right  to  take  counter¬ 
measures  against  State  A  which  involve  the  use  of  force  on  the  ground  that 

160  See  also  Article  18  of  the  Vienna  Convention,  paragraph  ( b )  of  which  at  least  is  reflected  in  the 
general  principle  articulated  by  the  Court. 

161  Loc.  cit.  above  (n.  37). 

l6a  Para.  270;  and  see  para.  273. 

163  Paras.  275,  276  and  292(10). 

164  Para.  201. 

165  Para.  210. 
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the  latter  has  committed  an  unlawful  act,  and  even  unlawfully  used  force, 
against  State  B.166  This  is  not  a  surprising  conclusion:  it  is  widely  held  that 
there  is  no  right,  even  in  the  State  which  is  the  direct  ‘victim’  of  an  inter¬ 
national  wrong,  to  take  countermeasures  against  its  perpetrator  which 
involve  the  use  of  force. 167  In  two  passages  of  its  judgment,  however,  the 
Court  seems  to  go  further.  First,  the  Court  remarks  that,  assuming  Nicar¬ 
agua  to  have  breached  the  rules  prohibiting  intervention  and  the  use  of 
force, 

[t]  he  acts  of  which  Nicaragua  is  accused  .  .  .  could  only  have  justified  proportion¬ 
ate  counter-measures  on  the  part  of  the  State  which  had  been  the  victim  of  these 
acts,  namely  El  Salvador,  Honduras  or  Costa  Rica.  They  could  not  justify  counter¬ 
measures  taken  by  a  third  State,  the  United  States,  and  particularly  could  not  jus¬ 
tify  intervention  involving  the  use  of  force.168 

In  a  later  passage,  the  Court  also  states  that  it  has  ‘disposed  of  the  sugges¬ 
tion  of  a  right  to  collective  counter-measures  in  face  [s/c]  of  an  armed  inter¬ 
vention’.169  In  both  of  these  excerpts,  the  Court  apparently  treats  the  rights 
to  the  performance  of  two  of  the  most  fundamental  rules  of  international 
law — the  rules  prohibiting  intervention  and  the  use  of  force — as  vested  in 
one  State  only,  the  putative  victim  of  those  unlawful  activities,  thus  reject¬ 
ing  the  notion  that  other  States  enjoy  a  right  to  take  any  countermeasures  at 
all,  much  less  countermeasures  involving  the  use  of  force,  against  a  State 
which  breaches  those  rules  in  a  serious  way. 

However,  it  is  unwise  to  place  too  much  store  on  these  two  isolated  pas¬ 
sages,  which  should,  moreover,  be  looked  at  in  their  context.  The  only 
question  which  the  Court  had  to  consider  in  the  current  proceedings  was 
whether  the  unlawful  acts  of  the  US  could  be  deemed  legal  by  virtue  of  the 
existence  of  a  right,  vested  in  a  State  other  than  the  immediate  victim  of  an 
unlawful  intervention  or  use  of  force,  to  take  forcible  countermeasures 
against  the  perpetrator  of  such  wrongs.  The  Court  was  not  faced  with  the 
wider  issue  of  whether  the  US  could  take  countermeasures  which  did  not 
involve  the  use  of  force,  nor  did  it  ask  itself  this  question.170 


■  f>6  paras  21 1,  249  and  252. 

167  See,  for  example,  the  International  Law  Commission’s  Commentary  to  Article  30  of  Part  1  of  its 
Draft  Articles  on  State  Responsibility:  Yearbook  of  the  International  Laic  Commission ,  1979,  vol.  2, 
part  2,  pp.  1 16  and  1 18.  Of  course,  if  a  State  is  the  victim  of  an  unlawful  use  of  force  which  goes  so  far 
as  to  represent  an  armed  attack  against  it,  then  it  can  use  force  in  self-defence  against  the  perpetrator. 
On  the  distinction  between  countermeasures  and  self-defence,  see  n.  37  above. 

168  Para.  249  (emphasis  added). 

169  Para.  257. 

170  Nicaragua  did  allege  that  the  USA  had  committed  several  unlawful  acts  which  did  not  involve  the 
use  of  force.  However,  she  went  on  to  allege  that  these  should  be  considered,  together  with  several 
unlawful  acts  which  did  involve  the  use  of  force,  as  forming  a  single  general  course  of  conduct,  which 
was  unlawful  on  the  grounds  that  it  deprived  the  Treaty  of  Friendship,  Commerce  and  Navigation 
between  the  two  countries  of  its  object  and  purpose.  This  is  how  the  Court  in  fact  examined  those  acts: 
para.  276.  No  illegality  was  thus  alleged  or  found  on  the  part  of  the  USA  which  consisted  solely  in  the 
commission  of  non-forcible  acts  and  which  thus  raised  the  question  of  the  potential  legality  of  that  type 
of  activity  as  a  countermeasure  to  an  unlawful  use  of  force  or  intervention  against  a  third  State. 
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In  addition  to  these  various  provisions  of  the  Vienna  Convention  and 
judgments  of  the  International  Court,  sentiments  expressed  by  certain 
members  of  the  International  Law  Commission  in  the  course  of  that  body’s 
work  on  State  responsibility  reveal  an  underlying  sympathy  for  the  notion 
that  every  party  to  a  multilateral  treaty  enjoys  certain  remedial  rights  when 
that  treaty  is  breached  in  a  serious  way.  The  comments  of  Sir  Ian  Sinclair 
are  particularly  noteworthy  in  this  respect.  W  hile  accepting  that,  when  they 
fall  to  be  performed,  obligations  under  a  multilateral  treaty  are  usually 
owed  to  only  one  of  the  States  parties,171  he  thought  that  serious  breaches 
of  those  obligations  might  quite  legitimately  be  perceived  as  impairing  the 
interests  of  all  of  the  parties,  since  they  threaten  the  legal  order  which  that 
treaty  creates.  He  recognized  that  a  strong  argument  might,  therefore,  be 
made  that  each  party  should  have  a  right  to  react  to  serious  breaches  of  a 
multilateral  treaty  by  requiring  the  wrongdoer  to  put  an  end  to  its  unlawful 
conduct  and  taking  countermeasures  against  it  to  compel  it  to  do  so;  but, 
whatever  the  case,  only  the  State  whose  first-level  rights  were  infringed  by 
the  breach  should  be  entitled  to  claim  pecuniary  reparation  from  the 
wrongdoing  State  or  guarantees  against  the  repetition  of  its  unlawful  con¬ 
duct.172  A  similar  suggestion  was  also  made  by  Christian  Tomuschat.173 

In  conclusion,  some  recognition  has  been  accorded  to  the  argument  that 
each  party  to  a  multilateral  treaty  should  enjoy  the  ability  to  take  action  by 
way  of  solidarity  lato  sensu  in  the  event  of  its  breach,  at  least  where  the 
breach  is  a  serious  one,  posing  a  grave  threat  to  the  treaty  regime.  Article 
60(2)  ( b )  of  the  Vienna  Convention  does  not  confer  on  every  party  the  most 
drastic  and  fundamental  remedial  right  of  all — that  of  unilaterally  putting 
an  end  to  its  treaty  relations  with  the  wrongdoing  State.  Nevertheless,  there 
is  a  significant  body  of  evidence  that  each  party  is  vested  with  certain  other, 
less  extreme,  remedial  rights,  including  the  right  to  take  countermeasures 
against  the  wrongdoer. 

A  note  of  caution  should  be  added  to  this  conclusion.  The  notion  of  a 
‘serious  breach’  of  treaty  has  here  been  treated  as  a  univocal  concept:  that 


171  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  89. 

172  Ibid.  1984,  vol.  1,  p.  303.  Sinclair  seems  to  have  treated  this  putative  right  as  being  derivable 
from  Riphagen’s  suggested  draft  Article  $(d) (iii).  That  provision  related  to  treaties  which  establish  and 
protect  collective  interests  which  are  shared  by  all  of  the  parties.  Sinclair  suggested  that  the  application 
of  that  provision  might  not  only  depend  on  the  nature  of  the  treaty  in  question,  but  also,  and  quite  inde¬ 
pendently,  on  the  nature  of  the  breach ;  for  a  breach  of  a  quite  normal  provision  might  be  so  serious  as  to 
impair  the  collective  interest  of  the  parties  in  the  maintenance  of  the  treaty  regime  and  so  bring  that 
treaty  within  Riphagen’s  suggested  provision.  There  is,  however,  no  room  for  this  argument  in  the  cor¬ 
responding  provision  adopted  by  the  International  Law  Commission,  since  draft  Article  5(2 )(/)  requires 
some  express  stipulation  in  the  treaty  that  it  is  aimed  at  securing  a  collective  interest:  see  text  at  n.  14 
above  and  accompanying  note. 

173  Ibid.  1985,  vol.  1,  at  p.  126.  Tomuschat  preferred  that  such  action  be  taken  collectively  ‘within 
the  framework  of  the  organized  international  community’ — probably,  through  the  UN — ,  individual 
action  being  permitted  only  ‘in  the  last  resort’:  ibid.,  p.  127;  and  see  text  at  nn.  264-5  below. 

A  notion  somewhat  comparable  to  Sinclair’s  appears  in  McCaffrey’s  discussion  of  human  rights  obli¬ 
gations:  ibid.,  p.  97.  See  also  Reuter,  op.  cit.  above  (n.  38),  at  para.  283;  and  Simma,  loc.  cit.  above 
(n.  21),  at  p.  286. 
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is,  the  quality  which  a  breach  must  possess  in  order  to  give  rise  to  the  right 
conferred  by  Article  60  (2)  ( a )  (i)  of  the  Vienna  Convention  is  the  same  as 
that  which  it  must  have  to  vest  the  rights  arising  under  the  rule  described  in 
the  Nicaragua  case.  Although  the  two  notions  of  ‘serious  breach’  are  indeed 
very  similar,  some  doubt  exists  as  to  whether  they  are  in  all  respects  the 
same.  While  a  breach  which  defeats  the  object  and  purpose  of  a  treaty  must 
actually  thwart,  or  at  least  seriously  menace,  the  attainment  of  that  end,  a 
‘material  breach’  of  a  multilateral  treaty,  as  defined  by  Article  60  (3)  ( b )  of 
the  Vienna  Convention,  arguably  does  not  need  to  do  this.  According  to 
that  article,  a  ‘material  breach’  consists  in  ‘the  violation  of  a  provision  essen¬ 
tial  to  the  accomplishment  of  the  object  or  purpose  of  the  treaty’.  Inter¬ 
preted  literally,  this  does  not  require  that  the  breach  actually  has  the  effect 
of  frustrating  the  achievement  of  that  aim;  for  even  an  essential  provision 
can  be  breached  in  a  trivial  way,  it  has  been  said.174  At  the  same  time,  the 
International  Court,  in  its  judgment  in  the  7 Namibia  case,175  formulated  the 
notion  of  ‘material  breach’  described  in  Article  60  (3)  ( b )  in  such  a  way  as  to 
indicate  that  what  is  required  is  ‘a  violation  of  obligations  which  destroys 
the  very  object  and  purpose’  of  the  treaty  in  question.176  The  Court  thus 
pointed  to  the  unified  concept  of  ‘serious  breach’  which  has  been  assumed 
here.177 


(c)  International  Crimes 

It  is,  however,  as  factors  influencing  the  development  and  elaboration  of 
the  concept  of  an  international  crime  that  notions  of  solidarity  are  currently 
playing  their  most  prominent  role. 178  As  part  of  its  study  of  the  content, 
forms  and  degrees  of  State  responsibility,  the  International  Law  Com¬ 
mission  has  begun  to  tackle  the  awkward  question  of  what  remedial  rights 
should  arise  on  the  commission  of  such  a  wrong,  and,  while  it  has  not  vet 
completed  its  task,  the  importance  which  the  Commission  places  on  ‘the 
future  development  of  international  solidarity’  is  already  evident.179  The 


Simma,  loc.  cit.  above  (n.  68),  at  pp.  60— i.  Cf.  Reuter,  op.  cit.  above  (n.  38),  at  paras.  283  and 

284. 

175  Loc.  cit.  above  (n.  41). 

176  Pa|"a-  95  (emphasis  added).  See  also  paras.  99  and  102  (‘fundamental  breach’);  para.  100  (‘gross 
violation’);  and  para.  101  (‘serious  breach’);  though  see  para.  104  (‘failure  ...  to  comply  with  the  obli¬ 
gation  to  submit  to  supervision  and  to  render  reports,  an  essential  part  of  the  Mandate’). 

177  Both  the  concept  of  ‘material  breach’  and  the  notion  of  activity  which  defeats  the  object  and  pur¬ 
pose  of  a  treaty  require  further  study  and  elaboration.  This  important  task  has  attracted  little  attention 
in  the  doctrine,  even  in  the  many  studies  which  have  been  made  of  the  obligation  imposed  by  Article  18 
of  the  Vienna  Convention.  It  is  too  large  a  job  to  tackle  here,  though. 

,?x  On  the  idea  of  international  criminality,  see  the  Commentary  of  the  International  Law  Com¬ 
mission  to  Article  19  of  Part  1  of  its  Draft  Articles  on  State  Responsibility:  Yearbook  of  the  International 
Law  Commission ,  1976,  vol.  2,  part  2,  at  pp.  95-122.  See  also:  Dupuy,  loc.  cit.  above  (nn.  12,  37  and 
62);  and  Simma,  loc.  cit.  above  (n.  21). 

177  Riphagen,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  156,  summing  up  the 
Commission’s  debate  on  his  Sixth  Report. 
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Commission  thus  considered  that  an  international  crime  should  cause  at 
least  certain  remedial  rights  to  vest  in  every  State  of  the  world — a  position 
which  is  reflected  in  draft  Article  5(3)  of  Part  2  of  the  Commission’s  Draft 
Articles  on  State  Responsibility,  as  provisionally  adopted  by  that  body  at  its 
1985  session.'80  The  developing  practice  relating  to  international  crimes 
also  reveals  the  store  which  at  least  certain  States  place  on  the  possibility  of 
action  by  way  of  solidarity.181 

In  reaching  its  decision  that  all  States  should  be  deemed  ‘injured’  by  an 
international  crime,  the  Commission  was  moved,  at  least  in  part,  by  the 
importance  of  facilitating  action  by  way  of  solidarity  stricto  sensu.  Rules 
whose  breach  constitutes  an  international  crime  are  considered  to  possess 
many  of  the  characteristics  enjoyed  by  normal  rules  of  international  law.  In 
any  given  situation,  the  right  to  their  performance  is  vested  in  one  State 
only,  or  else  in  a  small  group  of  States,  and,  if  a  breach  occurs,  then  that 
State  or  circle  of  States  is  vested  with  the  whole  range  of  remedial  rights 
against  the  wrongdoer  which  is  recognized  by  international  law.182  In  the 
case  of  international  crimes,  however,  the  Commission  felt  that  it  was 
necessary  to  go  further  and  recognize  that,  beyond  this  first  level  of  rights, 
there  exists  a  second  level,  vested  in  all  the  other  States  of  the  international 
community,  with  the  purpose,  at  least  in  part,  of  enabling  them  to  help  the 
State  whose  first-level  rights  are  infringed  by  a  crime  to  enforce  its 
rights.1,83  All  States  thus  have  a  right  to  require  the  wrongdoing  State  to 
perform  both  its  primary  and  its  secondary  obligations  to  the  State  ‘directly 
affected’  by  the  crime.184  They  also  enjoy  the  right  to  take  counter¬ 
measures  against  the  wrongdoing  State  in  order  to  compel  it  to  perform  those 


180  For  draft  Article  5(3)  and  the  Commission’s  Commentary  thereon,  see  loc.  cit.  above  (n.  9). 

181  Dupuy,  loc.  cit.  above  (n.  37).  See  especially  the  declaration  of  EEC  Foreign  Ministers,  adopted 
at  Luxembourg  on  22  April  1980,  announcing  the  measures  which  the  Member  States  would  take 
against  Iran  in  response  to  the  continuing  detention  of  US  diplomatic  personnel  in  Tehran:  Rousseau, 
Revue  generale  de  droit  international  public ,  84  (1980),  p.  876  at  pp.  881-2.  Responding  to  the  request 
of  the  US  to  associate  themselves  with  the  measures  which  it  had  taken,  the  declaration  announces  'la 
solidarity  des  Neuf  avec  le  gouvernement  et  le  peuple  des  Etats-Unis’,  noting  that  Iran’s  disregard  of  its 
international  obligations  ‘devrait  constituer  un  sujet  de  preoccupation  pour  toute  la  communaute  inter- 
nationale’,  and  consequently  appealing  to  other  States  to  associate  themselves  with  the  measures  which 
‘the  Nine’  were  going  to  take.  On  whether  Iran’s  wrong  in  fact  fell  within  the  International  Law  Com¬ 
mission’s  definition  of  an  international  crime,  see  Simma,  loc.  cit.  above  (n.  21),  at  n.  15. 

182  See  Riphagen’s  proposed  draft  Article  14(1)  together  with  para.  2  of  his  accompanying  Commen¬ 
tary:  Riphagen’s  Sixth  Report,  pp.  13-14.  See  also  Report  of  the  International  Law  Commission  to  the 
General  Assembly  on  the  Work  of  its  Thirty-Sixth  Session,  Yearbook  of  the  International  Law  Com¬ 
mission,  1984,  vol.  2,  part  2,  p.  103;  Simma,  loc.  cit.  above  (n.  21),  at  p.  305;  and  Graefrath,  loc.  cit. 
above  (n.  2),  at  pp.  57  and  58.  However,  there  are  certain  crimes  which  are  ‘victimless’:  see  text  at 
nn.  192-3  below.  In  these  cases,  solidarity  stricto  sensu  clearly  has  no  role  to  play. 

183  In  para.  9  of  the  Commentary  to  his  proposed  draft  Article  14,  Riphagen  remarked  that,  in  the 
case  of  an  international  crime,  ‘a  response  comparable  to  a  measure  of  collective  self-defence  may  be 
allowed’:  Riphagen’s  Sixth  Report,  p.  14.  Cf.  para.  210  of  the  International  Court’s  judgment  in  the 
Nicaragua  case,  discussed  at  n.  37  and  nn.  164-70  above.  The  unlawful  acts  which  the  USA  alleged 
Nicaragua  had  committed  and  to  which  it  claimed  to  be  responding  probably  come  within  the  Inter¬ 
national  Law  Commission’s  definition  of  an  international  crime  in  Article  19(2)  of  Part  1  of  its  Draft 
Articles  on  State  Responsibility,  especially  in  the  light  of  draft  Article  19(3)  (a). 

184  Riphagen’s  Sixth  Report,  p.  14  n.  44. 


SOLIDARITY  AND  BREACHES 


198 

obligations. 1X5  However,  these  are  probably  the  only  remedial  rights  which 
they  do  possess;  and,  in  particular,  they  are  not  entitled  to  demand  pecuni¬ 
ary  reparation  for  any  losses  which  they  might  have  suffered  on  account  of 
the  crime.186  Their  remedial  rights  are  thus  different  in  scope  from  those 
enjoyed  by  the  State  whose  first-level  rights  are  infringed  by  the  com¬ 
mission  of  a  crime,  as  many  members  of  the  International  Law  Com¬ 
mission,1'87  together  with  many  speakers  in  the  UN  General  Assembly’s 
Sixth  Committee,188  have  taken  pains  to  point  out. 

Since  notions  of  solidarity  stricto  sensu  have  played  at  least  some  role  in 
the  International  Law  Commission’s  decision  to  recognize  a  second  level  of 
rights  in  respect  of  international  crimes,  it  is  also  not  surprising  to  find 
some  awareness  among  the  members  of  the  Commission  that  consideration 
needs  to  be  given  to  the  question  of  whether,  and  how  far,  the  exercise  of 
these  rights  should  be  dependent  on  the  invitation  of  the  State  whose  first- 
level  rights  have  been  infringed  by  an  international  crime.189 

As  has  already  been  seen,  it  has  often  been  said  to  be  important  that 
States  other  than  the  holder  of  a  first-level  right  should  be  entitled  to  react 
to  an  international  wrong,  especially  one  which  is  serious  in  nature.  How¬ 
ever,  this  has  usually  been  because  of  the  perceived  importance  of  enabling 
States  to  uphold  rules  which  are  the  subject  of  breaches  and  to  protect  them 
against  erosion.  In  contrast,  much  less  stress  has  been  placed  on  making  it 
possible  for  States  to  assist  each  other  in  the  enforcement  of  their  rights. 
That  the  International  Law  Commission  was  moved  by  this  consideration 
in  the  case  of  international  crimes  is  thus  worthy  of  some  note.  At  least  part 
of  the  explanation  for  this  difference  in  approach  is  the  fact  that,  in  the  case 
of  a  crime,  the  wrong  will  probably  be  so  drastic  in  its  effects  as  to  impair 
the  ability  of  the  victim  to  take  effective  countermeasures  against  the 


185  On  the  right  of  these  States  to  take  action  to  support  a  State  which  is  the  victim  of  an  international 
crime,  see  Jagota,  Yearbook  of  the  International  Law  Commission ,  1985,  vol.  1,  p.155.  See  also  the  com¬ 
ments  of  Jagota  to  the  Sixth  Committee  of  the  UN  General  Assembly,  made  in  his  capacity  as  Chairman 
of  the  International  Law  Commission:  A/C.6/40/SR.23,  p.  7.  China  has  spoken  in  terms  of  a  right— 
and  a  superadded  duty— to  provide  ‘political  and  moral  assistance’  to  the  victim  State:  A/C.6/40/SR.30, 
p.  19. 

186  Riphagen,  loc.  cit.  above  (n.  184);  and  see  the  text  at  nn.  28-30  above  for  discussion  of  Ripha- 
gen’s  comments. 

187  Report  of  the  International  Law  Commission  to  the  General  Assembly  on  the  Work  of  its  Thirtv- 
Sixth  Session,  Yearbook  of  the  International  Law  Commission,  1984,  vol.  2,  part  2,  p.  103;  Sinclair, 
ibid.,  vol.  1,  p.  304;  Quentin-Baxter,  ibid.,  p.  305;  McCaffrey,  ibid.  1985,  vol.  1,  p’97;  Calero  Rodri¬ 
gues,  ibid.,  p.  100;  Huang,  ibid.,  pp.  108  and  109;  Ogiso,  ibid.,  p.  122;  Mahiou,  ibid.,  p.  128;  Raza- 
findralambo,  ibid.,  p.  135;  Akinjide,  ibid.,  p.  139;  Yankov,  ibid.,  p.  145;  Malek,  ibid.,  p.  147; 
Anmgio-Ruiz,  ibid.,  p.  149;  Jagota,  ibid.,  pp.  154  and  155;  and  Riphagen,  ibid.,  p.  157. 

Italy,  A/C.6/39/SR.39,  p.  12;  the  USA,  A/C.6/39/SR.42,  p.  4;  Czechoslovakia,  A/C.6/39/SR.43 
p.  6,  and  A/C.6/40/SR.29,  p.  5;  Romania  A/C.6/39/SR.43,  p.  14;  the  GDR,  A/C.6/40/SR  23  p  r- 
and  Ireland,  A/C. 6/40/S R. 28,  p.  8;  though  cf.  the  FRG,  A/C.6/39/SR.36,  p.  5,  and  A/C.6/40/SR.24’ 
p.  4. 

Ogiso  thus  asked  whether  other  States  might  still  take  countermeasures  against  the  wrongdoer 
when  the  ‘directly  affected’  State  has  chosen  to  waive  the  breach  or  to  settle:  Yearbook  of  the  Inter¬ 
national  Law  Commission,  1985,  vol.  1,  p.  123;  and  see  Simma,  loc.  cit.  above  (n.  21),  at  p.  313.  On 
the  answer  to  this  question,  see  text  at  nn.  202-6  below. 
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wrongdoer.  9  Moreover,  a  State  which  is  willing  to  commit  such  a  grievous 
wrong  is  not  likely  to  be  coerced  into  ending  its  breach  and  making  repa¬ 
ration  by  the  efforts  of  the  victim  State  alone.191  The  assistance  of  other 
States  may  thus  be  vital  if  the  victim  of  an  international  crime  is  to  have  any 
reasonable  chance  of  enforcing  its  rights. 

Although  notions  of  solidarity  stricto  sensu  played  an  important  role  in 
the  deliberations  of  the  International  Law  Commission,  they  cannot,  on 
their  own,  offer  a  complete  explanation  of  draft  Article  5(3).  Certain  of  the 
crimes  listed  in  Article  19(3)  of  Part  1  of  the  Commission’s  Draft  Articles 
on  State  Responsibility — for  example,  serious  breaches  on  a  widespread 
scale  of  the  prohibitions  on  genocide  and  apartheid 192 — are,  in  many  cases, 
‘victimless’,  there  being  no  one  particular  State  vested  with  a  first-level 
right  that  the  crime  not  occur.193  The  notion  of  helping  victim  States  to 
enforce  their  rights  makes  no  sense  in  regard  to  this  category  of  crimes. 
Moreover,  even  in  the  case  of  crimes  which  do  have  a  victim,  factors  over 
and  above  the  importance  of  enabling  those  States  to  enforce  their  rights 
played  a  central  role  in  the  Commission’s  deliberations. 

As  defined  by  draft  Article  19(2),  the  rules  whose  breach  constitutes  an 
international  crime  are  the  fundamental  norms  of  the  international  com¬ 
munity.194  It  follows  that  their  violation  cannot  be  tolerated,  since,  by 
weakening  the  rule,  infractions  threaten  the  basic  structure  of  international 
society  itself.  However,  not  only  will  there  often  be  no  victim  State  which 
can  be  relied  upon  to  enforce  the  rule,  but  also,  even  where  there  is  such  a 
State,  its  resources  will  generally  prove  inadequate  to  ensure  the  accom¬ 
plishment  of  this  important  end.  In  view  of  ‘the  “community  interest”  in  a 
powerful  reaction  to  “international  crimes”  V95  it  has  consequently  been 
thought  necessary  to  provide  for  ‘the  mobilization  of  the  “international 
community  as  a  whole”  ’  in  order  to  ensure  that  breaches  of  these  funda¬ 
mental  rules  are  suppressed.196  All  States  are  accordingly  to  be  recognized 
as  vested  with  the  rights  necessary  to  secure  the  enforcement  of  these 


190  All  the  subparagraphs  of  draft  Article  19(3),  which  lists  examples  of  international  crimes,  begin 
with  the  words  ‘a  serious  breach’.  See  also  Simma,  loc.  cit.  above  (n.  21),  at  pp.  292  and  294. 

191  Riphagen’s  analogy  between  the  second-level  rights  which  vest  in  the  case  of  an  international 
crime  and  the  right  of  collective  self-defence  is  relevant  in  this  regard:  loc.  cit.  above  (n.  183) ;  and  see 
Riphagen’s  Fourth  Report,  pp.  21-2. 

192  Draft  Article  i9(3)(c).  At  least  certain  breaches  of  draft  Article  19(3 ){b)  may  also  fall  within  this 
category. 

193  McCaffrey,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  97;  Mahiou,  ibid., 
p.  128;  and  Riphagen,  ibid.,  p.  157.  See  also  Simma,  loc.  cit.  above  (n.  21),  at  pp.  310  and  313. 

194  See,  for  example,  Romania,  A/C. 6/SR.  1405,  p.  46.  Cf.  the  judgment  of  the  International  Court 
in  the  Barcelona  Traction  case  at  paras.  33-4;  and  its  decision  in  the  case  of  United  States  Diplomatic 
and  Consular  Staff  in  Tehran,  I CJ  Reports,  1980,  p.  3  at  para.  92. 

195  Simma,  loc.  cit.  above  (n.  21),  at  p.  306. 

196  Roukounas,  Yearbook  of  the  International  Law  Commission ,  1985,  vol.  1,  p.  140.  See  also  Grae- 
frath,  loc.  cit.  above  (n.  2),  at  p.  29.  Several  ‘Western’  States  have  disputed  this  necessity:  Australia, 
A/C.6/39/SR.42,  p.  17;  the  FRG,  A/C.6/40/SR.24,  p.  4;  France,  A/C. 6/SR.  1188,  p.  66,  and  A/C. 6/40/ 
SR. 34,  p.  12;  perhaps  Ireland,  A/C.6/40/SR.28,  p.  8;  Kuwait,  A/C.6/40/SR.34,  p.  19;  and  the  USA, 
A/C.6/40/SR.29,  p.  8. 
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rules:197  namely,  the  right  to  claim  that  their  violation  cease,198  and  the 
right  to  take  countermeasures,  if  necessary,  to  secure  that  goal.1"  How¬ 
ever,  they  probably  receive  no  other  rights  than  these,200  and,  in  particular, 
they  enjoy  no  right  to  demand  pecuniary  reparation  from  the  wrongdoing 
State  in  respect  of  any  loss  which  they  might  have  suffered  on  account  of 
the  crime.201 

These  rights  are  in  no  way  dependent  on,  or  auxiliary  to,  the  rights  of 
States  victims  of  international  crimes.  They  are  accorded  to  each  State  in 
view  of  its  own,  individual  interest  as  a  member  of  the  international  com¬ 
munity  in  upholding  the  rules  which  are  fundamental  to  the  good  order 
of  that  society.202  They  should,  therefore,  not  be  affected  if  the  victim 
State  does  not  react  to  the  crime,  failing  to  avail  itself  of  the  remedial 
rights  which  it  possesses;  nor  should  they  be  impaired  if  that  State 
decides  to  go  further  and  ‘waive’  the  crime.  In  either  case,  the  fundamen¬ 
tal  interest  of  the  community  of  States  in  the  suppression  of  the  crime 
still  remains.203 

It  is,  therefore,  to  make  possible  ‘the  reaction  of  solidarity’,204  in  both  the 
narrower  and  the  broader  senses  of  that  term,  that  Article  5(3)  of  the  Inter¬ 
national  Law  Commission’s  draft  recognizes  every  State  to  be  ‘injured’  by 
the  commission  of  an  international  crime.  In  the  case  of  those  crimes  which 
have  ‘victims’,  the  right  to  take  both  types  of  action  will  arise,  and  some 


197  Simma,  loc.  cit.  above  (n.  21),  at  pp.  306  and  310.  Rights  to  the  performance  of  these  obligations 
cannot  be  vested  in  international  society  as  a  whole,  since  no  such  juridical  person  currently  exists  in 
international  law:  Barberis,  Los  Sujetos  del  Derecho  International  Actual  (1984),  pp.  32—3;  Dupuy, 
loc.  cit.  above  (n.  37),  at  p.  544;  though  cf.  Ago,  quoted  in  Simma,  loc.  cit.  above  (n.  21),  at  n.  107. 
Nor  is  there  any  juridical  person  which  is  vested  with  the  responsibility  of  acting  on  behalf  of  that  com¬ 
munity  and  protecting  its  interests:  cf.  Dupuy,  loc.  cit.  above  (n.  62),  at  p.  541.  As  for  the  notion  of 
vesting  rights  in  relation  to  international  crimes  in  an  international  organization,  cf.  text  at  nn.  250-3 
below. 

198  Riphagen’s  Fourth  Report,  p.  11. 

199  Riphagen’s  Fourth  Report,  p.  12.  See  also  McCaffrey,  Yearbook  of  the  International  Law  Com¬ 
mission,  1985,  vol.  1,  pp.  97  and  99;  and  USSR,  A/C.6/39/SR.42,  p.  2. 

200  The  GDR  has  suggested  that  they  might  also  have  a  right  to  receive  guarantees  against  a  recur¬ 
rence  of  the  breach:  A/C.6/40/SR.25,  pp.  5-6.  Cf.  Graefrath’s  opinion  on  this  matter,  discussed  in 
n.  52  above. 

201  See  text  at  nn.  28-30  and  49-50  above. 

202  Riphagen,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  157. 

203  Cf.  Ogiso,  loc.  cit.  above  (n.  189).  A  State  whose  first-level  rights  are  injured  by  an  international 
crime  should  obviously  be  able  to  choose  not  to  require  the  wrongdoing  State  to  pay  pecuniary  repa¬ 
ration  to  it.  However,  it  has  been  doubted  whether  that  State,  or  any  other  State,  should  be  able  to 
waive  compliance  with  the  primary  obligation  which  is  imposed  by  a  rule  whose  breach  constitutes  an 
international  crime.  Both  the  fundamental  interest  of  the  international  community  in  the  suppression  of 
such  wrongs  and  the  fact  that  the  rules  which  define  them  possess  the  nature  of  jus  cogens  indicate  that 
no  State  can  validly  consent  to  another  State’s  departure  from  those  rules:  Brazil,  A/C. 6/39/S R. 41 , 
p.  8;  Graefrath,  loc.  cit.  above  (n.  2),  at  pp.  57,  71  and  72;  Simma,  loc.  cit.  above  (n.  21),  at  p.  285; 
and  cf.  Article  29(2)  of  Part  1  of  the  International  Law  Commission’s  Draft  Articles  on  State  Responsi¬ 
bility.  Brazil  has  even  suggested  that  States  should  be  duty-bound  to  require  wrongdoers  to  put  an  end 
to  their  criminal  conduct:  loc.  cit. 

204  The  phrase  is  Malek’s:  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  147;  and 
see  Riphagen,  ibid.,  p.  156. 
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care  needs  to  be  exercised  in  analysing  the  rights  which  will  then  exist  in 
order  to  avoid  illegitimately  extending  their  scope.  Acting  to  uphold  the 
fundamental  rules  of  international  society,  every  State  is  entitled  to  require 
the  wrongdoing  State  to  put  an  end  to  its  criminal  conduct  and  can  subject 
it  to  countermeasures,  if  necessary,  to  compel  it  to  do  so.  These  rights  can 
be  exercised  without  any  need  for  a  prior  request  from  the  State  which  is 
the  victim  of  the  crime — even,  indeed,  if  that  State  takes  the  attitude  that 
no  crime  has  been  committed.205  On  the  other  hand,  once  the  wrongdoing 
State  has  ceased  to  perform  those  acts  which  put  it  in  breach  of  its  primary 
obligations,  no  further  action  by  way  of  solidarity  lato  sensu  can  be  justi¬ 
fied. 20<>  At  the  same  time,  the  victim  may  still  need  help  to  enforce  its 
remedial  rights  against  the  wrongdoing  State,  and,  to  the  extent  that  such 
measures  are  justifiable,  other  States  remain  entitled  to  take  action  by  way 
of  solidarity  stricto  sensu.  They  thus  enjoy  the  right  to  require  the  wrong¬ 
doing  State  to  perform  its  remedial  obligations  to  the  victim  State  and  are 
entitled  to  take  countermeasures  against  it  to  compel  it  to  do  so.  These 
rights,  however,  may  only  be  exercised  in  so  far  as  the  victim  State  requests 
such  assistance. 

While  the  International  Law  Commission  thought  it  necessary  to  recog¬ 
nize  that  every  State  enjoys  remedial  rights  in  respect  of  an  international 
crime,  there  was,  at  the  same  time,  considerable  appreciation  of  the  dangers 
presented  by  facilitating  the  exercise  of  solidarity  on  such  a  wide  scale.207 
Concern  about  much  the  same  risks  explains  the  dearth  of  evidence  in 
favour  of  the  lawfulness  of  action  by  way  of  solidarity  in  respect  of  non- 
serious  breaches  of  multilateral  treaties.  These  hazards  are  also  worth  not¬ 
ing  because  they  will  beset  serious  breaches  of  multilateral  treaties,  if,  as 
has  been  tentatively  suggested,  every  party  is  vested  with  certain  remedial 
rights  against  a  State  which  commits  such  a  wrong. 

If  each  State  were  left  to  reach  its  own  decision  on  whether  an  inter¬ 
national  crime  has  been  committed  and  its  remedial  rights  have  thus  vested, 
there  would  be  the  very  real  prospect  that  States  might  take  action  without 
lawful  cause.  To  decide  that  it  has  been  ‘injured’  in  the  sense  of  draft 
Article  5(3),  not  only  would  a  State  have  to  determine  whether  another 
State  has  committed  a  breach  of  its  international  obligations,  but  it  would 
also  have  to  judge  whether  those  obligations  are  ones  whose  breach  is  an 
international  crime — a  particularly  difficult  and  controversial  question, 
involving  a  considerable  margin  of  appreciation.208  There  is  a  clear  risk  that 

205  However,  the  attitude  of  the  victim  State  may  still  have  some  relevance  at  this  stage,  if  action  by 
way  of  solidarity  lato  sensu  is  to  be  subjected  to  institutional  control:  see  text  at  n.  267  below. 

206  Cf.  nn.  52  and  200  above. 

207  Rather  oddly,  less  concern  has  been  expressed  about  the  other  obligations  which  the  Commission 
thought  are  owed  erga  omnes.  For  example,  many  members  of  the  Commission  wished  to  limit  the 
scope  of  draft  Article  5(2 )(/)  (see  text  at  nn.  14-15  above  and  accompanying  notes),  but  were  appar¬ 
ently  little  concerned  about  the  problems  caused  by  the  fact  that  remedial  rights  would  still  vest  in  every 
party  to  a  treaty  under  that  provision,  even  after  it  had  been  thus  limited. 

208  Dupuy,  loc.  cit.  above  (n.  12),  at  p.  484. 
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States  might  make  mistakes  in  the  exercise  of  this  judgment.  To  leave  each 
State  to  determine  its  own  right  to  respond  to  an  international  crime  might, 
therefore,  let  loose  ‘a  sort  of  international  vigilantism’,209  with  States  being 
wrongly  accused  of  crimes  and  subjected  to  damaging  measures  without  good 
cause.  More  worrying  still  is  the  prospect  of  abuse  and  bad  faith,  States  taking 
action  against  each  other  despite  the  absence  of  any  legal  warrant  and  invoking 
their  remedial  rights  in  respect  of  international  crimes  to  cloak  their  behaviour 
with  a  spurious  legality.210  The  logic  of  international  relations  creates  an  all- 
too-real  risk  that  the  rights  conferred  by  draft  Article  5(3)  will  be  twisted  and 
shaped  to  political  ends,211  being  used  ‘to  justify  power  politics’.212 

Admittedly,  the  risk  that  remedial  rights  might  be  invoked  erroneously 
or  in  bad  faith  besets  ordinary  international  wrongs  as  much  as  inter¬ 
national  crimes.  There  too,  in  view  of  the  basically  auto-interpretative 
nature  of  international  legal  relations,213  States  are  judges  of  their  own  right 
to  bring  claims  and  take  countermeasures.  However,  in  the  case  of  crimes, 
the  problems  which  flow  from  this  are  so  much  greater.  The  chances  that  a 
State  will  be  subjected  to  damaging  measures  without  any  legal  justification 
increase  as  the  number  of  States  which  can  react  to  an  international  wrong 
swells,  especially  since  it  is  then  more  likely  that  that  number  will  include  a 
State  with  which  it  has  bad  relations.  Moreover,  as  the  number  of  States 
with  remedial  rights  grows,  the  odds  also  increase  that  there  will  be 
included  among  them  a  State  which  can  take  more  damaging  and  effective 
measures  against  the  State  which  is  accused  of  a  wrong,  as  do  the  chances 
that  those  States  will  act  together  and  subject  the  latter  to  overwhelming 
coercion.  To  increase  the  number  of  States  entitled  to  take  counter¬ 
measures  in  respect  of  a  wrong  might  create  a  more  effective  weapon  for  its 
repression,  but  it  is  also  to  create  a  more  effective  means  of  causing  wrong 
as  long  as  there  are  no  proper  controls  on  its  use. 

Furthermore,  if  every  State  were  given  the  right  to  take  countermeasures 
to  suppress  an  international  crime  but  were  left  to  judge  for  itself  when  this 
right  vests,  the  stability  of  the  international  legal  order  would  be  threat¬ 
ened — and  that  by  the  very  means  meant  to  ensure  its  protection.  The  right 
to  take  countermeasures  consists  in  the  grant  of  a  dispensation  from  com¬ 
pliance  with  the  obligations  which  are  normally  incumbent  on  a  State.  To 
confer  on  a  State  the  right  to  take  countermeasures  is,  therefore,  to  give  it 
an  excuse  for  not  performing  its  legal  obligations;214  and,  in  so  far  as  that 


209  Simma,  loc.  cit.  above  (n.  21),  at  pp.  299  and  314. 

210  Akehurst,  loc.  cit.  above  (n.  16),  at  p.  15;  Leben,  loc.  cit.  above  (n.  18),  at  p.  21;  Dupuy,  loc. 
cit.  above  (n.  37),  at  p.  546. 

211  Leben,  loc.  cit.  above  (n.  18),  at  p.  39;  Dupuy,  loc.  cit.  above  (n.  37),  at  p.  542. 

212  Graefrath,  loc.  cit.  above  (n.  2),  at  p.  68;  and  see  ibid.,  p.  53. 

213  Cheng,  loc.  cit.  above  (n.  48),  at  pp.  521-3. 

2,+  Article  30  of  Part  1  of  the  Commission’s  Draft  Articles  on  State  Responsibility,  which  makes 
countermeasures  lawful,  thus  falls  within  Chapter  V,  which  is  entitled  ‘Circumstances  Precluding 
Wrongfulness’. 
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State  remains  the  judge  of  its  own  right  to  take  such  measures,  it  is  thus  free 
to  exempt  itself  from  its  duties.  Other  States  may  review  the  exercise  of  this 
judgment,  determining  whether  that  State’s  rights  have  been  infringed  by 
the  commission  of  a  wrong  and  whether  the  preconditions  to  a  lawful  exer¬ 
cise  of  the  right  to  take  countermeasures  have  been  fulfilled;  but,  in  the  case 
of  international  crimes,  this  assessment  will  be  all  the  more  difficult  to  make 
in  so  far  as  it  remains  unclear  precisely  which  wrongs  are  international 
crimes.215  To  give  every  State  the  right  to  take  countermeasures  in 
response  to  an  international  crime  while  leaving  it  to  decide  for  itself  when 
that  right  has  vested  is  thus,  in  Dupuy’s  words,  to  provide  a  way  for  the 
maximum  number  of  States  possible  to  excuse  their  unlawful  acts  by 
appealing  to  ‘le  “blanc-seing”  d’ordre  public’,  which,  in  turn,  ‘risque 
d’ouvrir  une  breche  beante  dans  tout  le  droit  de  la  responsabilite  sinon 
meme  au-dela,  en  ebranlant  la  notion  meme  d’illicite’.216  In  the  UN 
General  Assembly’s  Sixth  Committee,  several  States  expressed  their  fear  of 
the  anarchy  which  might  ensue.217 

In  the  light  of  these  considerations,  the  International  Law  Commission’s 
former  Special  Rapporteur  on  State  responsibility  thought  that  States 
would  not  be  prepared  to  accept  the  notion  that  every  State  is  vested  with 
remedial  rights  in  respect  of  an  international  crime  unless  the  exercise  of 
those  rights  were  subjected  to  the  condition  precedent  of  an  independent 
and  authoritative  determination  by  some  international  organ  that  a  crime 
has  in  fact  been  committed.218  Similar  factors  caused  some  measure  of  con¬ 
cern  to  be  expressed  at  the  Vienna  Conference  on  the  Law  of  Treaties  about 
the  proposal  to  vest  every  party  with  the  right  to  put  an  end  to  its  relations 
under  a  multilateral  treaty  with  a  State  which  breaches  it  in  a  material 
fashion — a  right  now  embodied  in  Article  60(2 )(a)  (i)  of  the  Vienna  Con¬ 
vention.219  However,  in  that  case,  it  was  not  considered  necessary  to  sub¬ 
ject  that  right  to  some  form  of  institutional  control,  the  risk  of  its  abuse 
being  obviated  by  making  its  exercise  dependent  upon  the  unanimous 
agreement  of  all  the  parties  to  the  treaty.220 


215  Dupuy  thus  talks  of  the  problem  caused  by  the  ‘contours  indecis  d’une  legitimite  trop  malleable’: 
loc.  cit.  above  (n.  37),  at  p.  548. 

216  Ibid.,  at  p.  546. 

217  The  FRG,  A/C.6/39/SR.36,  p.  4;  and  the  USA,  A/C.6/39/SR.42,  p.  4.  Cf.  Leben’s  comments 
on  the  ‘ferment  d’anarchie’  which  countermeasures  create:  loc.  cit.  above  (n.  18),  at  p.  76;  and  see 
ibid.,  pp.  10  and  19. 

218  Riphagen’s  Fourth  Report,  p.  12.  See  also  Ushakov,  Yearbook  of  the  International  Law  Com¬ 
mission,  1985,  vol.  1,  p.  119;  the  FRG,  A/C.6/39/SR.36,  p.  4;  Italy,  A/C.6/39/SR.40,  p.  12;  Spam, 
A/C.6/39/SR.40,  p.  10;  and  the  USA,  A/C.6/39/SR.42,  p.  4;  and  cf.  Trinidad  and  Tobago,  A/C. 6/40/ 
SR. 32,  p.  4,  on  the  similar  problem  created  by  draft  Art.  5(2)(/).  See  also  Dupuy,  loc.  cit.  above 
(n.  12),  at  p.  484. 

Riphagen,  together  with  several  other  members  of  the  International  Law  Commission,  considered 
that  certain  exceptions  to  this  precondition  might  have  to  be  made:  see  text  at  nn.  264-7  below. 

219  The  UK  thus  moved  an  amendment  to  subject  the  exercise  of  this  right  to  the  procedural  controls 
in  Section  4  of  Part  V  of  the  Convention,  which  include  compulsory  conciliation:  A/CONF.  39/L.  29, 
reproduced  in  United  Nations  Conference  on  the  Law  of  Treaties,  Official  Records ,  vol.  3,  at  p.  269. 

220  Akehurst,  loc.  cit.  above  (n.  16),  at  p.  16.  Simma,  however,  does  not  share  this  optimism:  loc. 
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If  an  independent  and  authoritative  finding  by  some  international  body 
that  a  crime  has  been  committed  were  made  an  indispensable  accompani¬ 
ment  to  the  exercise  of  remedial  rights  in  respect  of  an  international  crime, 
then  several  other  problems  flowing  from  draft  Article  5(3)  would  also  be 
resolved. 

It  has  already  been  noted  how  the  uncertainty  which  surrounds  the  ques¬ 
tion  of  which  rules  of  international  law  create  international  crimes,  together 
with  the  ever-present  problems  of  ascertaining  the  facts  surrounding  inter¬ 
national  incidents,  would  make  it  possible  for  States  to  abuse  their  rights  to 
react  to  international  crimes  if  they  were  not  subjected  to  some  form  of 
institutional  control.  At  the  same  time,  these  very  same  factors  make  it 
unlikely  that  it  will  ever  be  obvious  that  a  State  is  in  fact  guilty  of  a  crime. 
Yet,  unless  it  is  incontestably  clear  that  a  crime  has  been  committed,  it  will 
be  difficult  to  mobilize  the  powerful  reaction  of  solidarity  which  such  grave 
wrongs  are  thought  to  merit.221  If  States  were  left  to  reach  their  own  con¬ 
clusions  as  to  whether  a  crime  had  been  committed,  there  would  often  be 
uncertainty  and  indecision,  compounded  by  the  natural  disinclination  of 
one  State  to  brand  another  a  ‘criminal’,  resulting  in  a  reluctance  to  take  any 
action  at  all  against  the  alleged  wrongdoer.  Moreover,  even  if  some  States 
were  convinced  that  a  crime  had  been  committed,  their  judgment  would 
probably  be  disputed.  One  group  of  States  might  consequently  challenge 
the  legitimacy  of  the  action  taken  by  another  group  to  repress  a  crime, 
deeming  it  to  have  no  lawful  basis.  They  might  then  provide  assistance  to 
the  State  which  had  committed  the  crime,  enabling  it  to  withstand  the 
deprivations  inflicted  on  it,  and  might  even  join  it  in  taking  ‘counter¬ 
countermeasures’  against  its  persecutors.  The  effectiveness  of  any  inter¬ 
national  reaction  to  an  international  crime  which  did  materialize  would  thus 
be  undermined  and  frustrated.222  In  contrast,  an  authoritative  finding  by 
an  independent  body  that  the  alleged  wrongdoer  has  in  truth  committed  a 
crime  would  tend  to  make  it  easier  to  mobilize  action  against  that  State  and 
to  deprive  it  of  succour  or  support. 


cit.  above  (n.  68),  at  pp.  66-7. 

T  he  recognition  in  Articles  53  and  64  of  the  V  lenna  Convention  of  rules  of  jus  cogens  created  similar 
fears  on  the  part  of  many  States.  These  fears  were  met  by  providing  in  Article  66(a)  for  the  possibility 
of  recourse  to  the  International  Court  of  Justice  as  a  precondition  for  a  treaty  being  considered  void 
under  those  two  provisions:  see  also  text  at  nn.  256-8  below  and  commentary  in  n.  257. 

221  Leben,  loc.  cit.  above  (n.  18). 

222  Ibid.  Thus,  the  measures  taken  by  the  UK  and  the  Member  States  of  the  EEC  against  Argentina 
in  response  to  its  occupation  of  the  Falklands/Malvinas  were  seen  as  illegitimate  economic  aggression  bv 
several  Latin  American  States.  These  States  took  no  measures  of  their  own  in  response,  although  they 
did  supply  arms  to  Argentina  to  help  it  circumvent  the  embargo  imposed  on  it.  See  ibid.,  p.  37;  and 
Rousseau,  Revue  generate  de  droit  international  public,  86  (1982),  p.  724  at  p.  749.  Similarly,  the 
measures  taken  against  Poland  after  a  'state  of  emergency’  was  declared  in  that  country  in  December 
1981  were  qualified  by  the  USSR  as  an  unlawful  intervention  in  Poland’s  internal  affairs:  Leben,  loc. 
cit.  above  (n.  18),  at  pp.  37-8;  and  see  Graefrath,  loc.  cit.  above  (n.  2),  at  p.  68. 
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A  further  potential  problem  posed  by  vesting  every  State  with  remedial 
rights  in  respect  of  an  international  crime  is  the  difficult  position  in  which 
this  would  place  a  State  when  the  criminality  of  its  conduct  is  in  question. 
If  each  State  were  left  to  itself  to  interpret  a  rule  which  creates  an  inter¬ 
national  crime,  being  entitled  to  exact  its  due  performance  from  the  State 
bound  thereby,  then  the  latter  might  find  itself  ‘caught  between  a  number 
of  possible  different  expressions  of  view’  as  to  what  it  must  do  to  fulfil  its 
primary  obligation  under  that  rule.223  Likewise,  if  it  were  to  fail  to  comply 
with  that  obligation  and  so  commit  a  crime,  that  State  might  find  itself  sub¬ 
jected  to  varying  demands  as  to  what  it  should  do  to  put  an  end  to  its  crimi¬ 
nal  activity  and  resume  compliance  with  the  law.224  The  difficult  position 
of  that  State,  asked,  and  even  coerced,  to  do  different  things,  can  be  readily 
appreciated.225 

‘Competing  diplomatic  claims’,  by  complicating  the  position  of  the  State 
at  which  they  are  directed,  also  make  international  disputes  that  much  more 
difficult  to  settle,  engendering  ‘an  atmosphere  of  confusion  and  insecurity 
in  international  .  .  .  relations’.226  In  so  far  as  the  claims  differ,  it  becomes 
more  difficult  to  reach  a  settlement,  the  wrongdoing  State  having  to  weigh 
and  accommodate  divers  and  dissimilar  points  of  view.  To  reach  agreement 
with  one  claimant  or  set  of  claimants  may  well  not  be  enough  to  put  an  end 
to  the  dispute,  since  others  might  not  be  satisfied  by  the  accommodation 
reached  and  so  continue  to  press  their  demands,227  even  backing  them  up 
with  countermeasures.228  Even  if  all  of  the  claimants  are  in  accord  in  the 
demands  which  they  make,  nevertheless,  if  there  is  still  a  possibility  that 
other  States  might  be  led  to  make  differing  or  supplementary  claims 
through  dissatisfaction  with  any  settlement  agreed  upon  between  those 
States  and  the  wrongdoer,  then  it  will  remain  difficult  for  them  to  achieve 
an  accommodation,  since  any  settlement  they  make  might  not  put  an  end  to 
the  matter.229 

223  See  the  comments  of  the  International  Court  in  the  South  West  Africa  cases  of  1966,  at  paras.  34 
and  38. 

224  This  problem  would  be  greater  still  if  every  State  enjoyed  a  right  to  require  guarantees  from  the 
wrongdoer  against  repetition  of  its  criminal  conduct. 

225  However,  the  GDR  urged  that  the  International  Law  Commission’s  Draft  Articles  on  State 
Responsibility  should  proceed  from  the  position  of  the  injured  State  and  not  be  over  solicitous  for  the 
protection  of  wrongdoing  States  against  the  consequences  of  their  unlawful  conduct:  A/C.6/39/SR.45, 

P-  4- 

226  Barcelona  Traction  case,  para.  96.  The  International  Court  recognized  that  this  problem  would 
become  worse  the  more  States  there  were  which  held  a  right  to  require  the  performance  of  an  obli¬ 
gation:  paras.  96  and  98. 

227  Ibid.,  para.  87. 

228  Ogiso,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  123. 

229  Barcelona  Traction  case,  para.  97.  The  Court  was  there  dealing  with  a  slightly  different  hypothe¬ 
tical  situation:  not  the  existence  of  several  right-holders,  each  able  to  press  their  claims  independently 
and  simultaneously,  but  rather  the  idea  of  one  or  more  right-holders  which  were  able  to  press  their 
claims  only  if  and  when  another  right-holder  has  failed  fully  to  enforce  the  law  against  the  obligated 
State.  This  second  situation  raises  several  issues  of  its  own;  but  common  to  the  two  is  the  problem  of  the 
shadow  which  is  cast  over  negotiations  between  the  obligated  State  and  one  right-holder  by  the  possi¬ 
bility  that  another  right-holder  might  later  press  a  claim,  being  dissatisfied  with  the  first  right-holder’s 
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Furthermore,  competing  and  conflicting  claims  reduce  the  prospect  that 
well-founded  and  legitimate  demands  will  be  met.  By  claiming  either  more 
or  less  than  that  to  which  they  are  entitled,  one  group  of  States  may  easily 
‘undermine  the  authority’  and  ‘frustrate  the  action’  of  another  group  which 
is  seeking  full  and  proper  respect  for  its  rights.230 

These  problems  probably  cannot  be  eradicated  as  long  as  every  State  is 
recognized  to  possess  remedial  rights  which  it  may  exercise  independently 
of  other  States  and  irrespective  of  the  decisions  which  they  reach  on  how  to 
exercise  the  rights  which  they  possess.231  However,  by  stipulating  that 
these  rights  cannot  be  exercised  unless  and  until  an  independent  inter¬ 
national  body  has  found  that  a  crime  has  been  committed,  these  problems 
can  be  alleviated;  for,  in  making  such  a  determination,  that  body  will  have 
to  interpret  and  apply  the  law,  thus  establishing  authoritatively  what  the 
alleged  wrongdoing  State  must  do  to  comply  with  its  primary  obligations 
and  so  diminishing  the  chances  that  that  State  will  be  subjected  to  compet¬ 
ing  and  conflicting  claims  which  embody  different  interpretations  of  its 
obligations.232 

However,  an  independent  and  authoritative  determination  that  a  crime 
has  been  committed  cannot  solve  all  of  the  problems  attendant  upon  vesting 
every  State  with  the  right  to  take  action  in  respect  of  such  a  wrong.  Accord¬ 
ingly,  many  members  of  the  International  Law  Commission  are  convinced 
of  the  need  to  subject  the  right  of  States  to  respond  to  international  crimes 
to  further,  additional  institutional  controls. 

Even  if  the  exercise  of  remedial  rights  were  subjected  to  a  prior  determi¬ 
nation  by  an  international  body  that  a  crime  had  been  committed,  if  States 
were  nevertheless  left  free  to  act  independently  of  each  other  when  taking 
action  to  suppress  that  wrong,  then  the  wrongdoing  State  might  be  occa¬ 
sioned  an  excessive  and  unjustifiable  amount  of  damage,  over  and  above 
that  required  to  coerce  it  to  put  an  end  to  its  criminal  conduct  and  observe 
its  remedial  obligations.233  The  bargaining  position  of  that  State  might  also 


enforcement  of  the  primary  obligation  against  the  obligated  State.  Cf.  also,  in  this  respect,  the  avowed 
reluctance  of  Bulgaria  to  settle  with  Israel  the  pecuniary  reparation  due  to  the  latter  until  the  nature  of 
the  USA’s  claim  became  clear :  Aerial  Incident  of  27  July  1955,  ICJ  Pleadings ,  p.  69. 

South  West  Afnca  cases  of  1966,  para.  38.  It  loomed  large  in  the  Court’s  reasoning  in  those  cases 
that,  had  the  supervision  of  the  performance  of  the  Mandate  been  simultaneously  vested  in  each  of  the 
Members  of  the  League  of  Nations,  then  the  oversight  exercised  by  the  Council  of  the  League  would 
have  been  seriously  impaired. 

231  For  this  reason,  these  problems  are  not  likely  to  afflict  rights  accorded  to  facilitate  action  by  way 
of  solidarity  stricto  sensu.  See  text  preceding  n.  35  and  at  nn.  36-7  above. 

232  See  also  text  at  n.  243  and  n.  258  below. 

233  The  notion  of  punishment  plays  no  part  in  the  law  of  international  responsibility,  and  inter¬ 
national  crimes  are  no  exception  in  this  regard:  Riphagen,  summing  up  the  debate  in  the  International 
Law  Commission,  Yearbook  of  the  International  Law  Commission ,  1985,  vol.  1,  p.  136.  See  also  Grae- 
frath,  loc.  cit.  above  (n.  2),  at  pp.  60,  63,  66,  101,  102  and  103;  and  Zoller,  op  cit.  above  (n.  17),  at 
pp.  1 17  and  135.  This  marks  a  departure  from  the  attitude  adopted  by  Ago  when  he  was  the  Com¬ 
mission’s  Special  Rapporteur  on  State  Responsibility  during  the  1970s.  See,  in  particular,  Report  of 
the  International  Law  Commission  on  the  Work  of  its  Twenty-Fifth  Session,  Yearbook  of  the  Inter¬ 
national  Law  Commission ,  1973,  vol.  2,  pp.  174-5,  Para-  5  °f  the  Commentary  to  draft  Article  1. 
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be  unduly  weakened,  rendering  it  unable  to  resist  any  illegitimate  or  excess¬ 
ive  demands  for  reparation  which  might  be  made  of  it.  At  the  same  time, 
States  would  have  a  ready  excuse  for  not  performing  their  obligations  to  the 
wrongdoing  State,  being  able  to  justify  their  violation  as  a  lawful  counter¬ 
measure,  despite  the  fact  that  the  aggregate  international  reaction  might 
make  further  measures  unnecessary  and  superfluous.234 

In  theory,  a  wrongdoing  State  is  protected  against  such  an  excessive  reac¬ 
tion  by  the  requirement  that,  to  be  lawful,  the  countermeasures  taken 
against  it  should  not  inflict  upon  it  harm  which  is  manifestly  disproportio- 
nal  to  the  seriousness  of  its  wrongful  act.235  Moreover,  if  a  number  of  States 
take  action  against  a  single  wrongdoer,  this  test  should  be  applied  to  their 
countermeasures  as  a  whole,  conditioning  their  legality  on  the  amount  of 
cumulative  damage  which  they  cause,  so  that  the  protection  afforded  by  the 
rule  is  not  circumvented.236  Nevertheless,  this  limitation  is  likely  to  prove  a 
poor  safeguard  against  an  excessive  reaction  to  international  crimes  as  long 
as  its  application  is  left  to  the  judgment  of  each  individual  State  and  no 
means  exists  for  making  an  overall  assessment  of  the  effects  of  the  various 
countermeasures — together  with  the  measures  of  retorsion237— which  are 
initiated  by  different  States.238  This  problem  is  all  the  greater  in  so  far  as 
the  proper  interpretation  and  application  of  the  ‘no-manifest-dispropor- 
tionality’  test  is  somewhat  unclear,239  leaving  a  margin  of  appreciation 
which  is  only  increased  by  its  negative  formulation. 

Conscious  of  the  need  to  prevent  over-reaction  to  international  crimes,240 
several  members  of  the  International  Law  Commission  have  maintained 
that  the  exercise  by  States  of  their  remedial  rights  should  be  subjected  to 
some  form  of  control  by  an  international  organ,  wherein  the  proper 
response  to  an  international  crime  might  be  determined,  organized  and 


234  Cf.  text  at  nn.  214-17  above. 

235  See,  for  example,  Riphagen’s  proposed  draft  Article  9(2):  Riphagen’s  Sixth  Report,  p.  11. 

236  This  follows  from  the  maxim  cessat  ratio ,  cessat  lex .  The  reason  why  the  law  grants  States  dis¬ 
pensation  from  complying  with  their  obligations  vis-a-vis  a  State  which  commits  a  crime  is  to  afford 
them  the  means  to  coerce  it  to  return  to  legality:  see,  for  example,  Riphagen’s  Sixth  Report,  pp.  10-11 ; 
Flitan,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  104;  Njenga,  ibid.,  p.  124; 
Roukounas,  ibid.,  p.  141.  The  proportionality  test  is  designed  to  legalize  wrongdoing  and  legitimize 
coercion  commensurate  with  that  purpose,  but  no  more.  Therefore,  to  operate  the  test  by  applying  it  to 
the  measures  taken  by  each  State,  considered  singly  and  independently  of  the  measures  of  other  States, 
would  have  the  result  of  legitimizing  more  coercion  than  is  required  for  the  achievement  of  the  lawful 
purpose  in  view. 

237  By  dint  of  the  same  argument  as  is  adduced  in  n.  236  above,  how  much  harm  may  be  inflicted  on 
the  wrongdoing  State  by  means  of  reprisals  should  be  assessed  in  the  light  of  the  amount  of  harm 
inflicted  on  it  by  measures  of  retorsion. 

238  Contra,  Zoller,  op.  cit.  above  (n.  17)  ,  at  p.  117. 

239  Reuter,  op.  cit.  above  (n.  38),  at  para.  281. 

240  Huang,  Yearbook  of  the  International  Law  Commission ,  1985,  vol.  1,  pp.  107  and  108.  Several 
States  have  also  expressed  their  concern  that  great  care  must  be  taken  to  ensure  that  the  reactions  of 
States  to  international  crimes  are  kept  within  their  proper  legal  framework:  China,  A/C.6/40/SR.30, 
p.  19;  the  FRG,  A/C.6/40/SR.24,  p.  4;  and  Romania,  A/C.6/40/SR.30,  p.  14.  There  is  an  obvious  fear 
that  these  safeguards  might  well  be  eroded  if  all  States  might  react  independently  in  respect  of  inter¬ 
national  crimes:  the  FRG,  A/C.6/39/SR.36,  p.  4. 
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co-ordinated,  and  the  cumulative  effect  of  action  taken  against  the  wrong¬ 
doing  State  assessed  and  controlled.241  States  would  then  only  be  entitled 
to  take  those  measures  which  an  international  body  had  decided  were  legit¬ 
imate  and  justifiable.242 

Furthermore,  the  same  international  organ  might  also  determine  how 
States  should  exercise  their  right  to  require  the  wrongdoing  State  to  put  an 
end  to  its  criminal  activity  by  fixing  the  content  of  the  claim  which  they 
might  make.  The  problems  which  might  arise  from  that  State  being  sub¬ 
jected  to  competing  demands  from  a  multiplicity  of  claimants  would  also 
then  be  avoided.243 

The  International  Law  Commission’s  former  Special  Rapporteur  on 
State  responsibility  contended  that  reaction  to  international  crimes  should 
be  placed  under  a  still  greater  degree  of  institutional  control  than  this.  Even 
if  States  were  only  to  be  entitled  to  make  those  claims  and  take  those 
measures  which  an  international  organ  considered  appropriate,  neverthe¬ 
less,  in  so  far  as  they  would  remain  free  to  choose  whether  or  not  to  take 
that  action,  it  would  be  likely  that  the  purposes  for  which  their  rights  were 
vested  would  not  be  served.  Although  States  clearly  do  perceive  themselves 
as  having  an  interest  in  upholding  the  fundamental  rules  of  international 
law,  if  the  decision  whether  or  not  to  respond  to  their  infraction  were  to  be 
left  to  their  unfettered  appreciation,  it  would  often  be  unlikely  that  any 
State  would  act.  A  State  which  takes  action  against  a  wrongdoing  State 
voluntarily  and  on  its  own  initiative  is  likely  to  inflict  much  greater  damage 
on  its  relations  with  that  State  and  its  allies  than  one  which  responds  with 
others  to  the  decision  of  some  international  organ.  Moreover,  why  should  a 
State  decide  to  shoulder  the  burden  of  enforcing  a  rule  for  the  benefit  of 
other  States  and  little  immediate  benefit  to  itself,  with  all  the  attendant 
costs  which  this  might  involve,  such  as  the  prospect  that  the  wrongdoing 
State  and  its  allies  might  subject  it  to  ‘counter-countermeasures’,  if  there  is 
no  guarantee  that  other  States  will  act  alongside  it,  sharing  and  lessening 

241  Such  a  body  would  also  be  better  placed  to  weigh  and  assess  what  the  general  interest  of  the  inter¬ 
national  community  as  a  whole  requires  in  respect  of  reaction  to  a  crime:  Dupuy,  loc.  cit.  above  (n  62) 
at  p.  544. 

Riphagen  s  Sixth  Report,  p.  14  (para.  10  of  the  commentary  to  his  proposed  draft  Article  14); 
Sinclair,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  89;  Tomuschat,  ibid.,  p.  127; 
Roukounas,  ibid.,  p.  140;  and  Riphagen,  ibid.,  p.  157.  See  also  the  FRG,  A/C.6/39/SR.'36,  p.'s. 

An  alternative  means  of  control  has  been  mooted,  consisting  in  limiting  the  countermeasures  available 
to  States  other  than  the  victim  to  less  extreme  measures,  which  might  be  graded  in  some  way  according 
to  the  seriousness  of  the  crime:  the  FRG,  A/C.6/40/SR.24,  pp.  4-5;  Ireland,  A/C.6/40/SR.28,  p.  8- 
and  Romania,  A/C.6/40/SR.30,  p.  15.  ’  ’ 

It  would  probably  be  impossible  to  subject  the  taking  of  measures  by  way  of  retorsion  to  any  such 
form  of  legal  control.  At  the  same  time,  channelling  international  reaction  to  crimes  through  some  organ 
or  body  might  help  to  co-ordinate  the  exercise  of  these  measures  too,  and,  to  that  extent,  prevent  excess¬ 
ive  harm  being  inflicted  on  wrongdoing  States.  Certainly,  in  so  far  as  an  international  body  might  con¬ 
trol  and  limit  the  taking  of  countermeasures,  it  should  take  into  account  the  damage  already  caused  to 
the  wrongdoing  State  by  measures  of  retorsion:  see  n.  237  above. 

2+3  In  so  far  as  they  are  not  dispelled  by  requiring  an  organ  to  determine  whether  a  crime  has  been 
committed:  see  text  at  n.  232  above;  and  note  also  text  at  n.  258  below. 
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the  burden  or  at  least  helping  to  defray  the  costs — ,  and  not  seek  to  bene¬ 
fit  from  its  decision  to  withhold  some  good  or  service  from  the  wrongdoer 
by  providing  the  latter  with  some  alternative  source  of  supply?244  For  the 
same  reasons,  States  are  likely  to  be  reluctant  to  come  to  the  assistance  of 
the  victims  of  international  crimes  and  help  them  enforce  their  rights 
against  the  wrongdoer,  even  if  the  victim  is  one  of  their  allies.245 

Riphagen  consequently  considered  that  there  must  be  an  international 
organ,  capable  not  only  of  specifying  the  ways  in  which  States  are  free  to 
exercise  their  remedial  rights,  but  also  empowered  to  impose  obligations 
upon  them  to  do  so. 246  States  could  thus  be  enjoined  to  take  counter¬ 
measures  and  the  powerful  collective  reaction  which  crimes  are  thought  to 
merit  might  be  secured.247  It  would  also  become  possible  to  organize  a 
more  efficient  and  co-ordinated  multilateral  response  to  an  international 
crime.  States  may  be  relied  on  to  do  what  they  are  asked  to  if  they,  in  turn, 
can  be  confident  that  other  States  will  play  the  part  which  is  assigned  to 
them.  It  would  also  be  easier  to  shut  off  aid  to  a  wrongdoing  State,  prevent¬ 
ing  other  States  from  helping  it  to  withstand  the  hardships  caused  by  the 
measures  taken  against  it  and  so  enhancing  their  effectiveness.  Alterna¬ 
tively,  if  States  are  not  disposed  to  vest  such  a  large  measure  of  control  in 
some  international  institution,248  such  a  body  should,  nevertheless,  be 
empowered  to  determine  how  to  lend  assistance  to  those  States  which  are 
ready  and  willing  to  act  and  to  decide  how  the  burden  which  they  have 
assumed  on  behalf  of  the  international  community  should  be  shared.249 

244  Riphagen’s  Fourth  Report,  pp.  12-13. 

245  The  action  taken  against  Argentina  by  the  Member  States  of  the  EEC  in  response  to  that 
country’s  occupation  of  the  Falklands/Malvinas  did  not  remain  solid  for  long:  Rousseau,  loc.  cit.  above 
(n.  222),  at  pp.  748  and  768.  Cf.  the  difficulties  which  the  USA  has  encountered  at  various  times  in 
getting  its  allies  to  take  action  against  the  USSR:  Leben,  loc.  cit.  above  (n.  18),  at  pp.  40  and  42—46. 

246  Riphagen’s  Fourth  Report,  pp.  12  and  13.  See  also  Ago’s  Second  Report  on  State  Responsibility: 
Yearbook  of  the  International  Law  Commission,  1970,  vol.  2,  p.  184. 

247  Algeria,  A/C.6/39/SR.39,  pp.  6  and  7,  and  A/C.6/40/SR.31 ,  p.  10;  and  Byelorussia,  A/C. 6/40/ 
SR. 24,  p.  12.  Some  members  of  the  International  Law  Commission  have  shown  themselves  sympathe¬ 
tic  to  imposing  an  obligation  on  every  State  to  help  the  victim  of  an  international  crime  to  exercise  and 
enforce  its  rights  against  the  wrongdoer:  Jagota,  Yearbook  of  the  International  Law  Commission ,  1985, 
vol.  1,  p.  155;  and  Ogiso,  ibid.,  p.  121 ;  and  see  Zoller,  op.  cit.  above  (n.  17),  pp.  117-18. 

248  Dupuy  points  to  the  strong  opposition  which  was  excited  by  Article  VI  of  the  Convention  on 
Apartheid ,  which,  in  an  evasive  and  indirect  manner,  imposes  on  States  parties  the  obligation  to  accept 
and  execute  decisions  of  the  Security  Council  on  the  measures  which  should  be  taken  to  combat  apart¬ 
heid.  This  is  all  the  more  striking  in  so  far  as,  on  one  possible  interpretation,  Article  VI  does  not  seek  to 
confer  any  power  on  the  Security  Council  which  it  does  not  already  possess  under  the  UN  Charter.  See 
Dupuy,  loc.  cit.  above  (n.  12),  at  pp.  466  and  475-6. 

249  Thus,  Riphagen  suggested  that,  when  States  do  act  collectively  in  response  to  an  international 
crime,  they  should  come  under  an  obligation  to  help  each  other  share  the  attendant  burdens:  see  pro¬ 
posed  draft  Article  i4(2)(c),  Riphagen’s  Sixth  Report,  p.  13.  However,  as  drafted,  this  duty  is  only  one 
of  affording  mutual  assistance  in  the  performance  of  those  measures  which  are  obligatory  under  pro¬ 
posed  draft  Article  i4(2)(a)  and  ( b ),  and  does  not  apply  to  the  taking  of  countermeasures.  Riphagen 
seems  to  have  considered  this  the  minimum  degree  of  solidarity  required  amongst  States  in  the  face  of 
an  international  crime,  and  that  a  greater  degree  of  solidarity  might  be  required  in  relation  to  particular 
crimes:  Riphagen’s  Sixth  Report,  p.  14  (para.  6  of  the  Commentary  to  his  proposed  draft  Article  14). 

The  idea  that  States  should  join  to  share  the  cost  of  action  taken  by  certain  of  their  number,  or  that 
the  cost  of  collective  action  should  be  borne  collectively  and  not  lie  where  it  falls,  is  already  embodied  in 
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There  are,  therefore,  three  types,  or  degrees,  of  institutional  control  over 
the  exercise  by  States  of  their  remedial  rights  in  respect  of  international 
crimes  which  have  been  proposed  to  meet  the  problems  which  would  flow 
from  leaving  States  to  reach  their  own,  independent  decisions  on  how  to 
exert  these  rights:  first,  a  finding  by  an  independent  organ  that  a  crime  has 
been  committed  should  be  a  necessary  precondition  to  the  lawful  exercise 
by  States  of  their  rights;  secondly,  States  should  only  be  free  to  exercise 
their  rights  by  taking  those  forms  of  action  which  some  international  organ 
has  decided  are  legitimate  and  appropriate;  and,  thirdly,  States  should  be 
obligated  to  take  the  measures  designated  by  such  an  organ.  It  seems  to 
have  been  supposed,  both  within  the  International  Law  Commission  and 
the  Sixth  Committee  of  the  UN  General  Assembly,  that,  if  such  control 
were  to  be  vested  in  some  international  body  or  institution,  then  it  would  be 
exercised  by  the  UN,  and,  more  particularly,  by  the  Security  Council.250 
The  UN  is  the  international  organization  which  is  most  representative  of 
the  international  community,  and  is  thus  best  equipped  to  measure  and 
assess  the  threat  to  those  basic  societal  values  which  is  posed  when  an  inter¬ 
national  crime  is  committed,  together  with  the  most  appropriate 
response.251  Moreover,  under  Chapters  VI  and  VII  of  the  Charter,  it  is 
already  possessed  of  ‘un  mecanisme  integre  de  reaction  sociale’  which, 
while  not  designed  to  repress  unlawful  conduct  nor  to  deal  with  all  of  the 
types  of  illegality  represented  by  international  crimes,252  might  easily  be 
adapted  to  that  purpose.253 

Whilst  they  are  mindful  of  the  problems  involved  in  leaving  States  to 
decide  for  themselves  whether  and  how  to  exercise  their  remedial  rights, 
many  members  of  the  International  Law  Commission  and  many  States 
have  expressed  grave  doubts  about  the  wisdom  of  subjecting  reaction  to 
international  crimes  to  such  tight  institutional  control  as  this,  especially  if  it 
is  to  be  exercised  by  or  through  the  UN. 

Some  qualms  might  be  felt  about  conferring  upon  the  Security  Coun¬ 
cil — or,  for  that  matter,  the  General  Assembly — the  power  to  reach  an 
authoritative  assessment  of  whether  a  crime  has  been  committed  and  of 
what  amount  of  harm  might  legitimately  be  occasioned  to  a  wrongdoing 


Articles  49  and  50  of  the  UN  Charter;  but  the  application  of  those  articles  in  practice  gives  little  reason 
for  optimism:  see  Eisemann,  in  Cot  and  Pellet  (eds.),  La  Charte  des  Nations  Unies  (1985),  at 
PP-  755-67-  Indeed,  States  have  already  expressed  unfavourable  views  on  the  very  limited  obligation 
contained  in  Riphagen’s  proposed  draft  Article  14(2)^):  Australia,  A/C.6/39/SR.42,  pp.  17-18-  Ire¬ 
land,  A/C.6/40/SR.28,  p.  8;  and  Italy,  A/C.6/39/SR.40,  p.  12. 

250  See  especially  Riphagen’s  proposed  draft  Article  14(3)  and  paras.  10  and  11  of  the  accompanying 
commentary:  Riphagen  s  Sixth  Report,  pp.  13-14.  See  also  Riphagen’s  Fourth  Report,  pp.  11-12.  For 
doctrinal  treatment  of  this  issue,  see  Graefrath,  loc.  cit.  above  (n.  2),  at  pp.  68,  74  and  102;  Dupuy, 
loc.  cit.  above  (n.  62),  at  pp.  548  and  549;  and  Dupuy,  loc.  cit.  above  (n.  12),  at  pp.  471  and  477-8. 

251  Dupuy,  loc.  cit.  above  (n.  12),  at  p.  477;  but  cf.  Dupuy,  loc.  cit.  above  (n.  37),  at  p.  544. 

Roukounas,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  94;  the  FRG 

A/C.6/40/SR.24,  p.  4;  Romania,  A/C.6/39/SR.43,  p.  14,  and  A/C.6/40/SR.30,  p.  15;  and  Zoller,  op. 
cit.  above  (n.  17),  at  pp.  104-12. 

2S3  Dupuy,  loc.  cit.  above  (n.  12),  at  pp.  471-8. 
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btate  by  means  of  countermeasures.  Although  possessed  of  adequate  means 
to  investigate  international  incidents  and  discover  the  facts,  the  political 
organs  of  the  UN  do  not  have  at  their  disposal  the  legal  expertise  requisite 
for  dealing  with  the  complex  juridical  questions  involved  in  identifying 
those  wrongs  which  constitute  international  crimes.  Moreover,  as  Leben 
notes,  d  un  point  de  vue  theorique  et  pratique  le  Conseil  de  securite  ne 
remplit  pas  vraiment  les  conditions  ideales  pour  etre  un  “tiers  desinteresse 
et  impartial”  dans  l’application  du  droit’.254  Since  it  is  composed  of  nothing 
more  nor  less  than  States,  some  likelihood  remains  that  its  determinations 
will  be  marked  by  the  same  bias  and  the  same  uneven  application  of  the  law 
which  States  display  when  making  their  own,  individual  decisions  on 
whether  and  how  to  react  to  international  wrongs,  even  if  wilder  excesses 
will  tend  to  be  avoided  by  the  mutual  restraint  which  States  exercise  upon 
each  other  when  acting  in  concert.255  However,  these  problems  can  prob¬ 
ably  best  be  avoided  by  imposing  further,  additional  institutional  controls, 
rather  than  fewer.  Thus,  Riphagen  suggested  that  the  International  Court 
of  Justice  should  be  accorded  the  jurisdiction  to  review  both  the  Security 
Council’s  findings  on  whether  a  crime  has  been  committed  and  its  determi¬ 
nations  of  what  measure  and  type  of  response  is  appropriate.256  Although 
this  jurisdiction  would  be  exercised  ex  post  facto,  after  the  reaction  decided 
upon  by  the  Security  Council  had  been  implemented,257  it  would  neverthe¬ 
less  provide  the  necessary  guarantees  against  error  and  bias.  At  the  same 
time,  the  Court  might  in  time  build  up  a  body  of  jurisprudence  resolving 
the  uncertainties  besetting  the  law  of  international  crimes  and  so  solving 
many  of  the  problems  caused  by  its  obscurity  and  malleability.258 

However,  the  other  problems  which  are  likely  to  flow  from  placing  the 
response  to  international  crimes  under  the  control  of  the  UN  cannot  be 
solved  so  easily.  Political  divisions  between  States  make  it  probable  that,  as 
long  as  current  voting  rules  were  applied,  the  Security  Council  would  be 
struck  by  paralysis  and  no  action  at  all  would  be  taken  in  respect  of  many,  if 

254  Loc.  cit.  above  (n.  i8),atp.  28;  and  for  his  similar  comment  on  the  General  Assembly,  see  ibid., 
P-33- 

255  Ibid.,  pp.  36—9.  Concern  lest  this  occur  is  likely  to  preclude  ‘Western’  States  from  consenting  to 
repose  control  over  the  reaction  to  international  crimes  in  the  UN  General  Assembly,  whose  current 
voting  rules  make  it  prey  to  the  so-called  automatic  majority  wielded  by  the  lesser  developed  States: 
Dupuy,  loc.  cit.  above  (n.  12),  p.  485. 

256  Riphagen’s  Seventh  Report,  p.  9:  proposed  draft  Article  4 (b)  of  his  proposed  Part  Three. 

257  Riphagen’s  proposed  draft  Article  3(1)  of  his  proposed  Part  Three  makes  it  clear  that  States 
which  allege  that  a  crime  has  been  committed  might  proceed  to  take  countermeasures  without  waiting  to 
see  whether  the  alleged  wrongdoer  disputes  their  right  to  do  so:  ibid.,  p.  3.  States  adopting  such 
measures  run  the  risk  that  they  might  later  be  found  to  have  broken  the  law  if  the  State  at  which  they  are 
aimed  chooses  to  dispute  their  legality. 

The  analogy  which  Riphagen  made  between  his  proposed  draft  Article  4(a)  and  ( b )  and  Article  66(a) 
of  the  Vienna  Convention  (para.  1  of  the  commentary  to  his  proposed  draft  Article  4:  ibid.,  p.  9)  is  thus 
not  exact,  in  so  far  as,  under  the  latter,  a  State  cannot  consider  a  treaty  void  by  virtue  of  conflict  with  a 
rule  of  jus  cogens,  if  another  State  disputes  that  there  is  such  a  conflict,  unless  and  until  the  Court  has 
passed  judgment  in  its  favour. 

2s8  Cf.  Dupuy’s  insistence  that  there  must  be  a  legislature  which  defines  international  crimes  in  a  pre¬ 
cise  fashion:  loc.  cit.  above  (n.  12),  pp.  460  and  462. 
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not  most,  international  crimes,  the  members  failing  to  agree  on  whether  a 
crime  had  been  committed,  or  on  whether  to  take  any  measures  in  response 
to  it,  or  on  which  measures  were  feasible  and  appropriate,  or  on  which 
State  should  take  which  measure,  and  so  on.259  Concomitantly,  if  agree¬ 
ment  were  to  be  reached  on  some  response,  the  likelihood  is  that  it  would 
be  too  weak  to  be  effective,  given  the  impossibility  of  achieving  enough 
support  for  anything  more  drastic.  The  history  of  the  UN  and  its  failure  to 
respond  to  and  repress  breaches  of  international  peace  and  security  does  not 
excite  confidence.260  Indeed,  some  commentators  suggest  that  the  Security 
Council  would  be  still  more  prone  to  deadlock  if  it  were  faced  with  applying 
the  difficult  vocabulary  associated  with  international  crimes,  since  States 
are  likely  to  be  reluctant  to  brand  each  other  ‘criminals’.261  Moreover,  to 
entrust  the  UN  with  the  job  of  suppressing  international  crimes  might 
serve  to  make  that  organization  still  weaker  than  it  already  is  by  overbur¬ 
dening  it  with  work262  and  further  emphasizing  its  insufficiencies.263 

Consequently,  some  members  of  the  International  Law  Commission 
have  suggested  that,  if  the  UN  were  to  be  given  control  over  the  response  to 
international  crimes,  States  must  nevertheless  retain  some  residual  right  to 
take  unilateral  action  on  their  own,  if  only  as  a  last  resort  when  collective 
action  through  the  UN  fails  to  materialize.264  On  the  other  hand,  they  have 
recognized  that  any  right  to  take  such  action  would  be  beset  by  all  of  the 
problems  which  institutional  control  is  designed  to  avoid  and  that  it  would 
therefore  have  to  be  surrounded  by  adequate  safeguards  against  abuse.265 
Nevertheless,  even  those  who  favour  making  the  exercise  by  States  of  their 
remedial  rights  in  respect  of  an  international  crime  dependent  upon  a  prior 
finding  by  some  international  body  that  a  crime  has  been  committed  have 
nonetheless  recognized  that  there  are  certain  crimes  whose  nature  is  such  as 
to  necessitate  an  exception  to  that  precondition.  First,  if  there  is  a  victim 
State,  it  must  be  free  of  such  control,  entitled  to  exercise  its  remedial  rights 
without  awaiting  an  authoritative  finding  that  its  first-level  rights  have  been 


259  McCaffrey,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  pp.  96  and  99- 
Koroma,  ibid.,  p.  153;  and  cf.  Al-Qaysi,  ibid.,  p.  143;  Israel,  A/C.6/39/SR.41 ,  p.  9;  Dupuy,  loc.  cit.’ 
above  (n.  62),  at  pp.  550,  551  and  554. 

260  Malek,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  pp.  147-8;  and  Leben,  loc. 
cit.  above  (n.  18),  at  pp.  17-18. 

261  Dupuy,  loc.  cit.  above  (n.  12),  at  p.  478. 

262  Romania,  A/C.6/39/SR.43,  p.  14,  and  A/C.6/40/SR.30,  p.  15. 

263  Dupuy,  loc.  cit.  above  (n.  12),  p.  471. 

J+  McCaffrey,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  pp.  96-7;  Tomuschat, 
ibid.,  p.  127;  and  see  Simma,  loc.  cit.  above  (n.  21),  at  p.  312.  Dupuy  believes  recent  State  practice 
reveals  that  States  are  beginning  to  take  it  upon  themselves  to  take  action  where  the  right  to  do  so  is  in 
principle,  vested  exclusively  in  the  UN,  being  prompted  bv  that  organization’s  paralysis  and  in  some 
cases,  even  anticipating  it:  loc.  cit.  above  (n.  12),  at  pp.  479-80;  and  loc.  cit.  above  (n.  37),  passim  and 
esp.  at  pp.  513,  514  and  515-22;  and  see  de  la  Rochere,  Annuaire  frangais  de  droit  international  29 
(1983).  P-  749  at  p.  764. 

265  McCaffrey,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  96;  Simma,  loc.  cit 
above  (n.  21),  at  p.  313;  and  cf.  Leben,  loc.  cit.  above  (n.  18),  at  pp.  31-3. 
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violated  by  the  perpetration  of  a  crime.266  Secondly,  certain  crimes  might 
so  threaten  the  victim  State  that  other  States  must  be  able  to  come  to  its 
immediate  aid  in  a  manner  analogous  to  the  exercise  of  collective  self- 
defence  and  apply  countermeasures  against  the  wrongdoer  so  as  to  force  it 
to  cease  its  criminal  activity.267 

In  conclusion,  it  is  unclear  what  position  the  International  Law  Com¬ 
mission  will  take  on  the  question  of  the  degree  of  control  which  inter¬ 
national  bodies  such  as  the  UN  and  the  International  Court  of  Justice 
should  wield  over  the  reaction  of  States  to  international  crimes.268  This 
uncertainty  seems  even  to  have  been  felt  by  the  former  Special  Rapporteur 
on  State  Responsibility,  Willem  Riphagen.  For  while  he  intended  that  the 
exercise  of  second-level  rights  in  respect  of  a  crime  should  be  subjected  to 
UN  control,269  the  provision  which  he  suggested  to  effect  this — draft 
Article  14(3) — was  so  unhappily  worded  that,  while  some  have  read  it  as 
achieving  this  result,270  others  have  considered  that  it  fails  to  do  so,  leaving 
States  free  to  react  unilaterally  to  an  international  crime  and  merely  recall¬ 
ing  that,  where  a  crime  does  threaten  international  peace  and  security — 
which  will  not  always  be  the  ease — ,  the  UN  may  take  action  by  virtue  of  its 
powers  under  the  Charter.271 


IV.  Conclusion 

There  is,  therefore,  substantial  pressure  to  recognize  that  every  party  to  a 
multilateral  treaty  enjoys  at  least  certain  remedial  rights  against  a  State 
which  violates  its  obligations  under  that  agreement.  One  source  of  this 
pressure  lies  in  the  circumstances  which  often  make  it  necessary  for  the 

266  The  FRG,  A/C.6/39/SR.36,  p.  5;  the  GDR,  A/C.6/39/SR.45,  p.  5,  and  A/C.6/40/SR.25,  p.  5; 
Ago,  Yearbook  of  the  International  Law  Commission ,  1970,  vol.  2,  p.  183;  and  see  Graefrath,  loc.  cit. 
above  (n.  2),  at  p.  68. 

267  Riphagen’s  Sixth  Report,  p.  14  (para.  9  of  the  commentary  to  his  proposed  draft  Article  14). 
Cf.  the  comments  of  the  FRG,  which  thought  that,  in  certain  cases,  the  reactions  of  States  which  are 
not  the  victims  of  a  crime  should  be  free  of  institutional  control:  A/C.6/39/SR.36,  p.  5. 

The  International  Law  Commission  suggests  that  States  should  always  be  able  to  require  the  wrong¬ 
doing  State  to  put  an  end  to  its  criminal  conduct  without  waiting  for  any  international  organ  to  sanction 
such  a  step:  loc.  cit.  above  (n.  9),  at  p.  27  (para.  28  of  the  Commission’s  commentary  on  draft  Article 

S^68  McCaffrey,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  97;  Balanda,  ibid., 
p.  115;  Algeria,  A/C.6/39/SR.39,  p.  7;  the  FRG,  A/C.6/40/SR.24,  p.  4;  and  Romania,  A/C. 6/40/ 
SR. 30,  p.  15.  See  also  Ago’s  uncertainty  on  this  point  when  he  initially  formulated  the  notion  of  an 
international  crime:  Yearbook  of  the  International  Law  Commission,  1970,  vol.  2,  at  p.  184. 

269  Riphagen’s  Sixth  Report,  p.  14:  paras.  10  and  1 1  of  the  commentary  to  his  proposed  draft  Article 

14. 

270  Sinclair,  Yearbook  of  the  International  Law  Commission,  1985,  vol.  1,  p.  89;  the  FRG,  A/C. 6/39/ 
SR. 36,  p.  5;  probably,  the  GDR,  A/C.6/40/SR.25,  pp.  5-6;  Romania,  A/C.6/40/SR.30,  p.  15;  the 
UK,  A/C.6/40/SR.32,  p.  7;  the  USA,  A/C. 6/40/S R. 29,  p.  8;  and  the  USSR,  A/C.6/39/SR.42,  p.  2. 

271  Australia,  A/C.6/39/SR.42,  p.  17,  Trinidad  and  Tobago,  A/C.6/40/SR.32,  p.  4,  and  note  that 
Romania  seems  to  have  thought  this  in  1984,  before  changing  its  opinion  in  1985:  A/C.6/39/SR.43, 
p.  14.  See  also:  Simma,  loc.  cit.  above  (n.  21),  at  pp.  308—9  and  314. 
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State  injured  by  a  breach  to  receive  help  from  other  States  if  it  is  to  have  a 
reasonable  chance  of  enforcing  its  rights  against  the  wrongdoer.  Another 
comes  from  the  difficulty  of  relying  on  the  injured  State  to  take  sufficient 
action  to  enforce  the  obligation  breached  and  so  uphold  its  ability  to  guide 
and  determine  conduct  while  also  preventing  its  very  content  being  altered 
and  amended.  These  two  sources  of  pressure  are  distinct:  they  are  moved 
by  different  practical  and  legal  considerations,  and  they  consequently 
favour  discrete  legal  solutions.  However,  they  both  challenge  the  common 
assumption  that,  under  the  majority  of  multilateral  treaties,  only  one  party, 
or  else  a  small  number  of  the  parties,  is  vested  with  remedial  rights  in  the 
event  of  a  breach. 

While  grave  dangers  are  likely  to  attend  granting  every  party  to  a  multila¬ 
teral  treaty  the  right  to  react  to  its  breach,  these  can  be  solved,  at  least  in 
theory,  by  subjecting  the  exercise  of  those  rights  to  a  degree  of  institutional 
control.  Moreover,  placing  the  reaction  to  a  breach  under  the  charge  of 
some  international  organ  or  centralized  body  is  necessary  if  those  rights  are 
to  attain  the  purpose  for  which  they  are  conferred  and  so  represent  an  effec¬ 
tive  instrument  of  law-enforcement.272  Yet  it  is  here  that  the  major  problem 
lies.  At  its  current  stage  of  development,  international  legal  society  does  not 
possess  institutions  which  are  sufficiently  developed  both  to  organize  and 
ensure  effective  reaction  to  international  wrongs  and  to  prevent  and  control 
erroneous  and  abusive  responses  to  alleged  or  actual  violations  of  inter¬ 
national  law:273  In  these  circumstances,  to  recognize  solidarity  rights  of  the 
type  described,  vested  in  every  party  to  a  multilateral  treaty,  would  be  to 
create  ‘[un]  desequilibre  entre  la  norme  et  l’institution’,274  and  to  widen  the 
already  present  ‘gap  between  advances  in  substance  and  lack  of  institutional 
progress’  in  the  international  legal  system,275  with  dangerous  results. 

At  the  same  time,  it  is  the  very  deficiencies  of  organization  in  the  inter¬ 
national  legal  system  which  create  the  pressure  to  recognize  solidarity 
rights.  It  is  the  absence  of  any  centralized  agency  to  enforce  the  rights  of 
the  victims  of  international  wrongs  which  creates  the  need  to  look  elsewhere 
to  attain  that  end;  and  it  is  the  lack  of  any  body  to  repress  breaches  of 
treaties  which  makes  it  necessary  to  consider  other  means  of  upholding  the 
legal  standards  which  multilateral  conventions  create.  The  deficiencies  of 


272  Leben  thus  writes  that  most  of  the  conditions  which  need  to  be  fulfilled  if  countermeasures 
against  a  wrongdoer  are  to  have  any  realistic  prospects  of  success  ‘supposent  .  .  .  que  Ton  se  situe,  non 
pas  dans  le  cadre  dune  societe  internationale  «anarchique»,  mais  dans  celui  d’une  societe  centralisee, 
c’est-a-dire  actuellement  dans  le  cadre  des  Nations  Unies’:  loc.  cit.  above  (n.  18). 

273  Noteworthy,  especially  in  view  of  Riphagen’s  proposals  in  relation  to  international  crimes  (see 
text  at  nn.  256-8  above),  are  the  many  reservations  attracted  by  Article  66(a)  of  the  Vienna  Convention 
on  the  Law  of  Treaties,  which  provides  that  disputes  relating  to  whether  a  treaty  is  void  or  terminates 
on  account  of  its  inconsistency  with  rules  of  jus  cogens  can  be  referred,  at  the  request  of  one  party,  to  the 
International  Court.  Such  reservations  have  even  been  made  by  the  very  States  which  sponsored  this 
provision  at  the  Vienna  Conference. 

274  Dupuy,  loc.  cit.  above  (n.  12),  at  p.  486. 

275  Simma.  loc.  cit.  above  (n.  21),  at  p.  315. 
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international  organization,  therefore,  both  create  the  need  for  solidarity 
rights  and  preclude  its  being  met  in  any  satisfactory  way;  and,  if  this  need 
will  inevitably  prompt  States  sometimes  to  take  action  by  way  of  solidarity, 
the  problems  which  those  claims  bring  with  them  are  likely  to  perpetuate 
the  ambivalence  which  surrounds  the  lawfulness  of  such  measures. 


NOTE 


CANADIAN  LAW,  WAR  CRIMES  AND  CRIMES 
AGAINST  HUMANITY* 

By  L.C.  GREEN1 

It  has  often  been  assumed  that  the  campaign  for  the  trial  and  punishment  of  war 
criminals  is  a  modern  innovation,  based  on  feelings  of  revenge  and  political  ideol¬ 
ogy  rather  than  on  legal  considerations.  In  fact  it  can  be  traced  back  to  the  code  of 
chivalry  that  prevailed  in  the  Middle  Ages  among  the  orders  of  knighthood,2  while 
in  the  early  part  of  the  sixteenth  century  Vitoria  was  asserting3  that 

a  prince  who  has  on  hand  a  just  war  is  ipso  jure  the  judge  of  his  enemies  and  can  inflict  a  legal 
punishment  on  them,  according  to  the  scale  of  their  wrongdoing. 

Perhaps  it  may  be  pointed  out  that  ever  since  Machiavelli,  at  least,  no  prince  has 
ever  conceded  that  he  was  unjust  or  that  the  war  in  which  he  was  engaged  was  other 
than  just.  The  very  concept  of  aggression4  indicates  that  those  who  confront  the 
aggressor  are  assessing  his  conduct  as  unjust. 

The  Second  World  War  was  followed  by  a  series  of  trials  for  war  crimes  that 
were  committed  in  all  theatres  of  war  and,  because  of  the  nature  of  publicity  and 
the  unwillingness  of  the  victors  to  suggest  that  their  troops  were  on  occasion  not 
much  better  than  the  enemy,  it  appeared  that  such  trials  were  based  on  nothing  but 
‘victors’  justice’.  However,  there  were  trials  of  allied  personnel  for  offences  which, 
had  they  been  committed  by  the  enemy,  would  have  been  condemned  as  war 
crimes.  Thus  Captain  Smith  of  the  Royal  Army  Medical  Corps  was  tried  for  viol¬ 
ent  acts  against  German  prisoners  of  war,5  while  ‘the  United  States  Army  in  Eur¬ 
ope,  during  the  period  from  June  1944  to  the  conclusion  of  hostilities  in  May  1945 
court  martialed  and  executed  95  American  soldiers  for  acts  of  misconduct  against 
noncombatant  civilians  or  prisoners  of  war’.6  All  these  trials,  however,  were  con¬ 
ducted  under  national  rather  than  international  law,  even  though  the  measure  of 
the  offence  charged  may  have  been  in  accordance  with  the  law  of  war. 

By  1949,  pressures  were  on  for  ‘mercy’  to  be  shown  and  demands  were  being  put 


*  ©  Professor  L.C.  Green,  1989. 

1  LL  B,  LL  D,  FRSC;  University  Professor,  Honorary  Professor  of  Law,  University  of  Alberta. 

2  See,  e.g.,  Keen,  The  Laws  of  War  in  the  Middle  Ages  (1965),  ch.  3;  see  also  Schwarzenberger, 
International  Law,  vol.  2,  Armed  Conflict  (1968),  ch.  39 — ‘The  Breisach  Trial  of  1474’. 

3  De  Indis  Noviter  Inventis  (1532),  sec.  Ill,  proposition  VII,  proof  3  (Carnegie  translation,  1917, 
p.  156). 

4  See,  e.g.,  Nuremberg  judgment  (1946) :  ‘To  initiate  a  war  of  aggression  is  not  only  an  international 
crime;  it  is  the  supreme  international  crime  differing  only  from  other  war  crimes  in  that  it  contains 
within  itself  the  accumulated  evil  of  the  whole’:  Cmd.  6964  (1946),  p.  13:  American  Journal  of  Inter¬ 
national  Law,  41  (1947),  p.  167  at  p.  186.  See  also  General  Assembly  Resolution  33 i4(XXIX),  Art.  5 : 
A  war  of  aggression  is  a  crime  against  international  peace’. 

5  The  Times  (London),  8,  10,  12,  13,  14  April,  1,  28,  29  May,  1,  17  June  1948. 

6  Parks,  ‘Crimes  in  Hostilities,’ Marine  Corps  Gazette,  vol.  60,  no.  9  (September  1976),  p.  16. 
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forward  for  clemency  or  amnesty.7  In  addition,  political  alliances  had  changed  and 
by  1949  or  1950  the  western  allies,  at  least,  were  proving  far  less  willing  to  initiate 
trials  themselves  or  to  co-operate  with  members  of  the  Soviet  bloc  in  seeking  out 
alleged  war  criminals  or  extraditing  them  when  their  identity  or  location  was 
known.8  However,  from  the  point  of  view  of  survivors  or  the  relatives  of  victims,  as 
well  as  various  organizations  of  ex-service  personnel,  the  pressure  was  still  on  for 
trials  to  be  held  and  even  the  United  Nations  adopted  a  Convention  on  the  Non- 
Applicability  of  Statutory  Limitations  to  War  Crimes  and  Crimes  against 
Humanity,9  adopted  partly  because  of  fear  that  periods  of  limitation  in  national 
criminal  codes  would  result  in  granting  an  immunity  on  purely  formal  grounds.  By 
December  1987,  however,  this  Convention  had  been  ratified  by  only  30  States, 
none  of  them  from  the  ‘western’  world,  not  even  by  those  which  suffered  enemy 
occupation.  It  has  been  ratified  by  the  German  Democratic  Republic,  but  not  the 
Federal  Republic,  although  the  latter  has  amended  its  criminal  legislation  to 
remove  the  protection  of  a  limitation  period  in  respect  of  those  charged  with  war 
crimes.  Perhaps  it  was  as  a  result  of  the  relatively  few  ratifications  of  the  Conven¬ 
tion  that  the  General  Assembly  adopted  in  December  1983  a  resolution  on  prin¬ 
ciples  of  international  co-operation  in  the  detection,  arrest,  extradition  and 
punishment  of  persons  guilty  of  war  crimes  and  crimes  against  humanity.10 
Although  adopted  with  none  opposing,  only  94  States  voted  in  favour,  while  29 
abstained.  Despite  the  adoption  of  this  resolution,  there  has  been  very  little  evi¬ 
dence  of  such  co-operation.  Equally  there  is  very  little  to  show  in  practice  as  a 
result  of  the  adoption  by  the  Council  of  Europe  of  its  Convention  on  the  Non- 
Applicability  of  Statutory  Limitation  to  Crimes  against  Humanity  and  War 
Crimes.11 

Regardless  of  the  unwillingness  to  accept  treaty  obligations  in  this  field,  a 
number  of  countries  have  in  recent  years  responded  in  a  variety  of  ways  to  the 
pressures  brought  upon  them  by  the  public  with  regard  to  renewing  the  campaign 
against  war  criminals  and  bringing  suit  against  them  when  possible.  This  cam¬ 
paign,  together  with  allegations  of  complicity  in  war  crimes  against  Kurt  Wald¬ 
heim,12  the  former  Secretary-General  of  the  UN,  has  received  a  variety  of 
responses.  Perhaps  most  important  has  been  the  decision  of  the  former  members  of 


7  See,  e.g.,  The  Times ,  20  December  1949,  12  January  1950,  15  November  1950,  r  February  1951, 
21  July  1953;  see  also  Office  of  US  High  Commissioner  for  Germany,  Landsberg:  A  Documentary 
Report ,  APO  757-A  (1951)  (reprinted  from  February  1951  issue  of  Information  Bulletin ,  official  maga¬ 
zine  of  US  High  Commissioner  for  Germany). 

8  See,  e.g.,  Polish  protest  at  British  refusal,  Polish  Facts  and  Figures,  No.  178  (17  December  1949), 
published  by  the  Polish  Embassy,  London.  In  May  1988  the  Canadian  Minister  of  Justice  stated  that 
Canada  ‘will  continue  to  reject  requests  from  the  Soviet  Union  which  has  asked  repeatedly  for  the  return 
of  suspects  even  though  it  has  no  extradition  treaty  with  Canada.  .  .  .  Historical  research  undertaken 
for  the  [Deschenes  Commission  of  Inquiry  on  War  Criminals]  suggested  that  although  the  requests 
were  turned  down  for  technical  legal  reasons  [ — absence  of  an  extradition  treaty — ] ,  the  real  motive  was 
political  reluctance  to  send  a  suspect  for  trial  in  a  Communist  country’:  Edmonton  Journal ,  13  May 
1988. 

9  1968:  United  Nations  Treaty  Series,  vol.  734,  p.  73. 

■°  Res.  3o74(XXVIII). 

11  International  Legal  Materials,  13  (1974),  p.  540 — not  in  force,  having  been  ratified  only  by 
France. 

12  The  Times,  13  May  1986,  30  November  1987;  see  Bossman,  'A  Protest  Against  Waldheim’, 
Ch ris t ia n -Jewish  Relations,  20  (1987),  p.  18;  World  Jewish  Congress,  Kurt  Waldheim’s  Hidden  Past: 
An  Interim  Report  (1986);  see  also  pieces  by  Bower,  The  Times,  18,  19,  20  January  1988. 
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the  UN  War  Crimes  Commission  authorizing  the  Secretariat  of  the  UN,  as  deposi¬ 
tary  of  the  relevant  files,  to  make  these  available  to  interested  parties.  As  a  result, 
the  German  Federal  Republic’s  Nazi  War  Crimes  Centre  at  Ludwigsburg  has 
announced  that  it  is  undertaking  a  vigorous  examination  of  charges  against  no  less 
than  30,000  persons,  including  4,500  accused  of  murder,13  although  ‘many  of  the 
suspects  may  not  come  before  the  courts  because  they  are  now  in  their  eighties  and, 
like  several  other  elderly  suspects  in  recent  years,  will  be  able  to  find  doctors  who 
will  pronounce  them  “unfit”  \14 

Even  prior  to  this  an  impetus  was  given  to  the  campaign  by  the  decision  of  the 
United  States  to  amend  its  immigration  laws  rendering  subject  to  deportation  all 
persons  who,  in  association  with  Nazi  Germany  or  its  allies,  ‘ordered,  incited, 
assisted,  or  otherwise  participated  in  the  persecution  of  any  persons  because  of 
race,  religion,  national  origin,  or  political  opinion’,’5  and  an  Office  of  Special 
Investigations  was  established  to  undertake  the  relevant  investigations.  Because  of 
doubts  as  to  the  constitutionality,  on  grounds  of  retroactivity,  of  amending  the 
federal  criminal  code  for  this  purpose,  the  OSI  had  recourse  to  deportation  and 
denaturalization  proceedings  on  grounds  of  illegal  procurement  of  naturalization  or 
immigrant  status  by  reason  of  concealment  of  past  activities. 

By  the  end  of  April  1987,  the  OSI  .  .  .  had  brought  legal  proceedings  against  53  suspected 
Nazi  criminals,  obtained  21  denaturalization  orders,  and  actually  deported  5  suspects,  two 
of  them  to  the  Soviet  Union.  In  addition,  7  individuals  are  known  to  have  fled  the  United 
States  rather  than  face  or  complete  such  legal  proceedings.’6 

Of  these,  perhaps  the  best  known  are  Demjanjuk,  extradited  to  Israel  on  charges  of 
murder  contrary  to  the  Israeli  Nazis  and  Nazi  Collaborators  (Punishment)  Law,’7 
and  Artukovic,  extradited  to  Yugoslavia,  where  he  was  sentenced  to  death  and  died 
in  gaol  in  January  1988. 18 

Agitation  for  the  discovery  and  prosecution  of  war  criminals  became  a  major 
issue  in  Australia  during  1985  and  1986  and  an  official  investigation  was  instituted. 
As  a  result  of  a  finding  in  the  Menzies  Report ’9  that  ‘it  is  more  likely  than  not  that  a 
significant  number  of  persons  who  committed  serious  war  crimes  in  World  War  II 
have  entered  Australia  and  [that]  some  of  these  are  now  resident  in  Australia’,  a 
Special  Investigations  Unit  was  established  and  in  1987  the  War  Crimes  Amend- 

13  The  Times,  4  January  1988. 

14  Statement  by  Dr  Streim,  Director  of  Ludwigsburg  War  Crimes  Centre,  ibid.,  30  December  1987. 
See  also  decision  of  US  Justice  Dept,  not  to  deport  Jacob  Tannenbaum,  77,  who  concealed  his  past  as  a 
Polish  Jewish  kapo  when  securing  citizenship.  After  admitting  he  had  brutalized  Jewish  prisoners  his 
citizenship  was  ‘surrendered’,  but  deportation  did  not  ensue  because  ‘his  age  and  failing  health  would 
make  it  life-threatening’:  Globe  andMail,  6  February  1988.  See  also  Public  Prosecutor  v.  Menten  (1977/ 
81),  75  ILR  331,  366-7. 

15  The  Holtzman  Amendment,  1978,  Public  Law  No.  95-549,  92  Stat.  2065. 

16  Rosembaum,  ‘The  Investigation  and  Prosecution  of  Suspected  War  Criminals:  A  Comparative 
Overview’,  Patterns  of  Prejudice ,  21  (1987),  p.  17  at  p.  18. 

17  UN  Yearbook  on  Human  Rights,  1950,  p.  163.  The  denaturalization  proceedings  are  reported  518 
F  Supp.  1362  (1981),  and  the  extradition  processes  at  767  F  2d  922  (1985);  106  S  Ct.  597.  Demjanjuk 
was  sentenced  to  death  by  the  Israeli  court. 

18  The  original  request  for  extradition  was  made  by  Yugoslavia  in  1956  and  was  rejected  in  1959:  US, 
ex  rel.  Karadzole  v.  Artukovic,  170  F  Supp.  383.  The  extradition  decision  is  at  628  F  Supp.  1370,  784  F 
2d  1354  (1986). 

19  Report  on  Review  of  Material  Relating  to  the  Entry  of  War  Criminals  into  Australia,  28  November 
1986.  In  February  1988  it  was  announced  that  over  200  immigrants  were  under  ‘active  investigation’, 
with  particular  attention  being  paid  to  15  suspects:  Globe  and  Mail,  4  February  1988;  see  also  Common¬ 
wealth  Law  Bulletin,  14(1988),  p.  1080. 
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ment  Bill  was  enacted  enabling  war  criminals  present  in  Australia  to  be  brought  to 
trial  before  the  Australian  criminal  courts.20  Similar  pressures  have  been  brought 
to  bear  in  the  UK  and  the  Home  Secretary  announced  in  November  198721  that 
consideration  was  being  given  to  a  change  in  the  law  so  that  16  alleged  Nazi  war 
criminals  can  stand  trial  in  Britain’,  although  there  was  the  suggestion  that  an 
alternative  might  be  to  strip  British  nationality  from  those  who  had  acquired  it 
‘fraudulently’.  It  was  considered  that  extradition  to  Israel  was  unlikely.  Shortly 
after  this  statement  had  been  made,  it  was  disclosed22  that  the  Home  Secretary  was 

considering  the  introduction  of  a  short  bill  to  enable  Mr  Antanas  Grecas,  an  alleged  Nazi 
war  criminal,  to  be  brought  to  trial.  The  Soviet  authorities  have  asked  for  his  extradition  to 
face  charges  of  committing  atrocities  in  Nazi-occupied  Lithuania  but  [the  Home  Secretary] 
has  ruled  that  out  .  .  .  Under  the  present  law  Mr  Grecas,  aged  71,  of  Edinburgh,  cannot 
stand  trial  because  he  was  not  a  British  subject  at  the  time  of  the  alleged  offences,  which  he 
denies. 

In  February  1988  the  Home  Secretary  established  an  independent  committee  of 
inquiry 

to  examine  allegations  that  as  many  as  17  Nazi  war  criminals  are  living  in  Britain.  .  .  .  The 
investigation  team,  which  may  conduct  interviews  in  the  Soviet  Union,  which  now  controls 
the  territories  where  the  alleged  crimes  were  committed,  will  advise  the  Government  on 
whether  the  law  should  be  changed  to  allow  British  courts  to  try  crimes  committed  overseas 
by  people  living  in  this  country.  .  .  .  An  extension  of  the  jurisdiction  of  British  courts  would 
be  necessary  because,  although  crimes  in  foreign  countries  are  normally  dealt  with  by  extra¬ 
dition,  the  cases  in  question  relate  to  crimes  in  territories  controlled  by  the  Soviet  Union 
with  whom  there  is  no  extradition  treaty.  British  courts  do  not  have  jurisdiction  to  try 
offences  of  murder  and  manslaughter  when  the  accused  was  not  then  a  British  subject.23 

This  statement  was  followed  by  an  appeal  by  the  War  Crimes  Inquiry  for  those 
possessing  any  information  that  they  might  think  relevant,  or  knowing  of  anyone  in 
the  UK  or  overseas  who  might  be  thought  to  have  such  information,  to  inform  the 
Inquiry  thereof.24  As  a  result  of  these  measures,  the  Ministry  of  Defence  reopened 
its  files  concerning  an  alleged  massacre  of  British  and  Canadian  prisoners  of  war  at 
Dunkirk  involving  the  former  Major  General  Mohnke.25  The  German  authorities 
undertook  ‘to  reopen  their  investigation  ...  if  new  evidence  was  presented  to 
them’,26  while  Canada  also  promised  to  co-operate.27  Other  countries  have  used 
other  methods  of  dealing  with  the  problem.  Thus,  in  one  case,  Federal  Republic  of 
Germany  v.  Rauca,2ii  Canada  extradited  a  Canadian  naturalized  German  to  the 
Federal  Republic  in  accordance  with  the  Extradition  Treaty  between  the  two  coun¬ 
tries29  on  charges  of  murder.  The  case  was  complicated  by  the  defence  contention 


20  The  Times,  28  November  1987. 

21  Ibid. ,  23  November  1987. 

22  Ibid.,  4  December  1987.  See  also  case  of  Paul  Reinhards  ‘on  a  list  of  16  people  being  investigated 
by  the  Home  Office’:  ibid.,  9  February  1988. 

23  Ibid.,  9  February  1988. 

24  Ibid.,  25  March  1988  (italics  in  original  advertisement). 

25  Ibid.,  2i,  22  April  1988. 

26  Ibid.,  22  April  1988. 

27  Edmonton  Jounmal ,  13  May  1988. 

28  (1982)  OR  (2d)  705,  41  OR  (2d)  225;  he  died  in  a  German  gaol. 

29  Canadian  Treaty  Series,  1979,  No.  18. 
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that  under  Canada  s  Charter  of  Rights,30  since  Canadians  had  the  ‘right  to  enter, 
remain  in  and  leave  Canada  ,  it  would  be  unconstitutional  to  grant  the  extradition 
request.  It  was  held,  however,  that  extradition  was  among  ‘the  reasonable  limits 
prescribed  by  law  as  can  be  demonstrably  justified  in  a  free  and  democratic  society’ 
and  thus  within  the  limitations  prescribed  in  Article  1.31  Other  countries,  lacking 
extradition  arrangements,  have  proceeded  by  way  of  deportation  to  the  country 
seeking  to  try  the  alleged  war  criminal,  as  was  done  by  Bolivia  when  it  sent  Bar¬ 
bie — the  ‘Butcher  of  Lyon’ — to  France.32 

The  Ranca  trial  further  stimulated  argument  in  Canada  as  to  the  correct  pro¬ 
cedure  for  the  trial  of  war  criminals  and  ultimately  led  to  the  establishment  in 
198533  of  the  Deschenes  Commission  of  Inquiry  on  War  Criminals,  which  reported 
in  December  1986.  One  of  the  questions  put  to  the  Commission  concerned  the 
applicability  of  the  War  Crimes  Act  1946, 34  giving  statutory  basis  to  the  War 
Crimes  Regulations  of  1945,  and  which  are  appended  to  the  Act  as  a  Schedule.  The 
Regulations  were  based  on  those  in  use  by  the  British  forces.35  They  were  intended 
to  set  out  the  regime  whereby  Canadian  military  tribunals  would  be  able  to  try  any 
war  criminals  among  enemy  personnel  falling  into  their  hands.  In  so  far  as  Can¬ 
adian  personnel  might  have  been  guilty  of  war  crimes,  proceedings  against  them 
would  have  been  in  accordance  with  the  Canadian  Criminal  Code  or  the  UK  Army 
Act  36  which  then  governed  the  Canadian  military  forces. 

Since  the  Regulations  were  introduced  before  the  London  Charter  establishing 
the  Nuremberg  Tribunal,37  the  jurisdiction  of  the  tribunals  was  limited  to  war 
crimes  and  there  is  no  mention  of  crimes  against  humanity.  This  becomes  clear 
from  the  definition  of  ‘war  crime’  as  ‘a  violation  of  the  laws  or  usages  of  war  com¬ 
mitted  during  any  war  in  which  Canada  has  been  or  may  be  engaged  at  any  time 
after  the  ninth  day  of  September,  1939’ — when  Canada  officially  entered  the 
Second  World  War.  This  means  that  such  crimes  as  were  later  described  as  crimes 
against  humanity  would  only  be  susceptible  to  Canadian  military  jurisdiction  if 
they  were  in  fact  also  war  crimes  in  the  traditional  sense  of  that  term.  That  the  jur¬ 
isdiction  was  of  a  restricted  and  not  universal  character  is  clear  from  the  reference 
in  the  definition  to  ‘wars  in  which  Canada  is  a  belligerent’.  It  is  important  to  note 
that  although  the  Act  has  never  been  repealed,  its  existence  was  overlooked  by  the 
compilers  of  the  1970  edition  of  the  Revised  Statutes  of  Canada.  Prima  facie,  since 
the  Act  is  still  in  force  its  terms  will  authorise  the  prosecution  of  war  crimes  when¬ 
ever  committed  so  long  as  this  was  during  a  war  in  which  Canada  was  a  belligerent. 
It  would  have  been  possible,  therefore,  to  have  made  use  of  it  during  the  Korean 
War,  so  long  as  those  charges  were  limited  to  traditional  war  crimes. 

While  it  might  have  been  thought  that,  in  accordance  with  the  fact  that  inter¬ 
national  law  recognizes  a  belligerent’s  authority  to  try  war  criminals,  there  was  no 


30  Constitution  Act  1982,  s.  6(1). 

31  It  should  be  noted,  however,  that  the  Supreme  Court  seems  to  have  limited  the  scope  of  this  con¬ 
cept  in  Morgentale  et  at.  v.  The  Queen  and  the  Attorney-General  of  Canada,  [1988]  1  SCR  30. 

32  The  Times,  8  March  1983.  See,  for  allegations  of  war  crimes  by  Barbie  against  British  prisoners  of 
war,  James,  'Barbie’s  Forgotten  Victims’,  The  Times,  1  May  1987. 

33  Order  in  Council,  PC-1985-348,  5  February  1985. 

34  10  Geo.  VI,  c.  73. 

35  HMSO,  Manual  of  Military  Law  (1958),  Part  III,  ‘The  Law  of  Warfare  on  Land’,  Appendix  25. 

36  1881,  44  &  45  Viet.,  c.  58,  as  amended. 

37  Schindler  and  Toman,  The  Laws  of  Armed  Conflicts  (1988),  p.  91 1. 
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need  for  statutory  authority  to  this  effect,  the  purpose  of  the  Regulations  and  of  the 
Act  was  to  define  the  method  by  which  the  jurisdiction  was  to  be  established.  By 
Regulation  4(1), 

Any  Canadian  flag,  general  or  air  officer  commanding  any  Canadian  forces,  wherever  such 
forces  may  be  serving,  whether  in  the  field  or  in  occupation  of  enemy  territory  or  other¬ 
wise  .  .  .  shall  have  power  to  convene  military  courts  for  the  trial  of  persons  charged  with 
having  committed  war  crimes  and  to  confirm  the  findings  and  sentences  of  such  courts:  Pro¬ 
vided  that  no  military  court  shall  be  convened  for  the  trial  of  any  person  for  a  war  crime 
unless  the  case  has  been  certified  by  the  Judge  Advocate  General  ...  as  approved  for  trial. 

In  accordance  with  Regulation  6,  such  trials  shall  be  available  as  follows: 

(1)  If  it  appears  to  a  convening  officer  that  a  person  then  within  the  limits  of  his  command 
or  otherwise  under  his  control  has  at  any  place  committed  a  war  crime  he  may  direct  that 
such  person  if  not  already  in  custody  shall  be  taken  into  and  kept  in  custody  pending  trial  in 
such  manner  and  in  such  charge  as  he  may  direct. 

(2)  The  commanding  officer  of  any  body  of  naval,  military  or  air  forces  having  charge  of  an 
accused  shall  be  deemed  to  be  the  commanding  officer  of  the  accused  for  the  purposes  of  all 
matters  preliminary  and  relating  to  trial  and  punishments;  or  deal  with  the  accused  summar¬ 
ily  for  a  war  crime  .... 

(3)  The  accused  shall  not  have  the  right  of  having  a  summary  taken  or  of  demanding  that 
the  evidence  at  the  summary  shall  be  taken  on  oath  or  that  any  witness  shall  attend  for  cross- 
examination  at  the  trial. 

It  would  appear  from  this  language  that  the  jurisdiction  conferred  is  wide 
enough  to  operate  at  any  time  after  9  September  1939  and  in  any  place  and  to  be 
exercised  against  any  person,  civilian  or  otherwise,  for  the  authority  able  to  con¬ 
vene  the  relevant  court  martial  may  be  serving  ‘in  the  field  or  in  occupation  of 
enemy  territory  or  otherwise ’,  and  since  the  whole  of  Canada  is  divided  into  mili¬ 
tary  commands  it  would  seem  that  if  a  person  within  ‘the  limits  of  [that]  com¬ 
mand  .  .  .  has  at  any  place  committed  a  war  crime’  the  jurisdiction  could  extend  to 
him.  However,  in  the  light  of  Regulation  7  it  would  seem  that  such  trials  are  in  fact 
intended,  in  the  first  instance,  for  members  of  the  military  forces.  For 

(1)  A  military  court  shall  consist  of  not  less  than  two  or  more  than  six  officers  in  addition  to 
the  president  .... 

(2)  If  the  accused  belongs  to  the  naval,  military  or  air  forces  of  an  enemy  or  ex-enemy 
power,  or  if  Canadian  naval,  military  or  air  force  personnel  are  in  any  way  affected  by  the 
alleged  war  crime,38  the  convening  officer  should  appoint  ...  at  least  one  naval,  military  or 
air  force  officer  as  a  member  of  the  court,  as  the  case  may  be. 

(4)  ...  where  any  war  crime  appears  to  affect  the  interest  of  any  Allied  power,  including 
any  member  of  the  British  Commonwealth  of  Nations,  a  convening  officer  may: 

(a)  invite  one  or  more  officers  of  the  naval,  military  or  air  forces  of  such  Allied  power  to 
become  a  member  or  members  of  the  military  court  convened  to  try  the  person  or  per¬ 
sons  charged  with  having  committed  the  offence,  in  which  case  any  officer  so  invited 
may  sit  as  a  member  of  the  military  court; 

(b)  appoint  as  a  member  of  the  court  one  or  more  officers  of  an  Allied  force  serving 
under  his  command  .  .  . 

(5)  Any  Allied  officer  sitting  as  a  member  of  a  military  court  .  .  .  shall  be  vested  with  the 


38  In  fact,  all  war  crimes  trials  conducted  by  the  Canadian  forces  related  to  offences  against  Canadian 
prisoners  of  war. 
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same  rights,  duties  and  powers  as  an  officer  of  the  Canadian  forces  duly  appointed  to  serve  as 
a  member  of  such  a  court. 

Since  the  courts  are  clearly  military  tribunals,  prima  facie  their  authority  would 
be  limited  to  military  personnel,  but  it  is  recognized  in  the  law  of  armed  conflict 
and  in  the  practice  of  war  crimes  tribunals  generally  that  civilians  too  may  be 
among  the  accused,39  and  there  is  no  reason  why  this  should  not  be  the  case  in  the 
event  of  a  Canadian  military  court  being  appointed  under  the  War  Crimes  Act.  But 
this  would  not  alter  the  status  of  the  tribunal,  nor  would  such  a  civilian  be  pro¬ 
tected  by  the  normal  rules  of  criminal  procedure.  By  Regulation  io  the  evidence 
that  such  a  court  may  receive  is  directed  at  enabling  the  court  to  reach  a  decision 
without  being  limited  by  any  restrictive  formalities,  nor  by  reason  of  the  fact  that 
witnesses  at  such  trials  may  not  be  too  certain  of  such  things  as  dates,  while  much 
of  the  evidence  might  relate  to  statements  made  by  victims  dead  by  the  time  of 
trial.  Thus, 

(1)  ...  the  court  may  take  into  consideration  any  oral  statement  or  any  document  appear¬ 
ing  on  the  face  of  it  to  be  authentic,  provided  the  statement  or  document  appears  to  the  court 
to  be  of  assistance  in  proving  or  disproving  the  charge ,  .  .  .  and  .  .  .  in  particular: 

(a)  if  any  witness  is  dead  or  unable  to  attend  or  to  give  evidence  or  it  is,  in  the  opinion 
of  the  court,  not  practicable  for  him  to  do  so,  the  court  may  receive  secondary  evidence 
of  statements  made  by  or  attributable  to  such  witness; 

(b)  any  document  purporting  to  have  been  signed  or  issued  officially  by  any  member  of 
any  Allied  .  .  or  enemy  force  or  by  any  Allied  .  .  .  ,  neutral  or  enemy  government, 
shall  be  admissible  as  evidence  without  proof  of  the  issue  or  signature  thereof; 

(c)  the  court  may  receive  as  evidence  of  the  facts  therein  stated  any  report  of  the  ‘Com¬ 
ite  International  de  la  Croix  Rouge’  or  by  any  representative  thereof,  by  any  member  of 
the  medical  profession  or  of  any  medical  service,  by  any  person  acting  as  a  ‘man  of  con¬ 
fidence’  (homme  de  confiance),40  or  by  any  other  person  whom  the  court  may  consider 
was  acting  in  the  course  of  his  duty  when  making  the  report; 

(d)  the  court  may  receive  as  evidence  of  the  facts  therein  stated  any  depositions  or  any 
record  or  any  report  of  any  military  court  or  military  court  of  inquiry  or  of  any  examin¬ 
ation  made  by  any  officer  detailed  for  the  purpose  by  any  military  authority; 

(e)  the  court  may  receive  as  evidence  of  the  facts  therein  stated  any  diary,  letter  or 
other  document  appearing  to  contain  information  relating  to  the  charge ; 

(f)  if  any  original  document  cannot  be  produced  or,  in  the  opinion  of  the  court,  cannot 
be  produced  without  undue  delay,  a  copy  of  such  document  or  other  secondary  evi¬ 
dence  of  its  contents  may  be  received  in  evidence; 

(g)  any  statement  made  prior  to  trial  by  an  accused  or  by  any  witness  at  such  trial, 
whether  or  not  such  statement  was  made  on  oath,  and  whether  made  before  or  after  or 
without  the  giving  of  any  caution,  shall  be  admissible  in  evidence  for  all  purposes. 
[However] 

(2)  It  shall  be  the  duty  of  the  court  to  judge  the  weight  to  be  attached  to  any  evidence  given 
in  pursuance  of  this  Regulation  which  would  not  otherwise  be  admissible.4' 

It  is  clear  that  if  an  attempt  were  made  today  to  try  a  civilian  present  in  Canada, 


39  See,  e.g.,  Belsen  trial  (Kramer  et  at.),  British  Military  Tribunal  (1945),  UN  War  Crimes  Com¬ 
mission,  Trials  of  War  Criminals,  vol.  2,  p.  1;  Phillips,  The  Belsen  Trial  (1949). 

40  See  1929  Prisoners  of  War  Convention  (Hudson,  International  Legislation ,  vol.  5,  p.  21),  Art.  43: 
‘Dans  toute  locahte  oil  se  trouveront  des  prisonniers  de  guerre,  ceux-ci  seront  autorises  a  designer  des 
hommes  de  confiance  charges  de  les  representer  vis-a-vis  des  autorites  militaires  et  des  Puissances  pro- 
trectrices’.  The  English  text  uses  the  term  ‘representatives’. 

41  Emphasis  added. 
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regardless  of  his  nationality,  under  these  Regulations  problems  would  arise  in  con¬ 
nection  with  what  is  understood  to  be  the  rule  of  law  and  a  fair  trial.42  Moreover, 
problems  would  arise  in  view  of  the  fact  that  the  British  Army  Act  no  longer  has 
any  relevance  for  the  Canadian  forces,  and  there  is  no  provision  for  statutory  suc¬ 
cession  in  the  National  Defence  Act43  or  that  part  of  it  which  constitutes  the  Code 
of  Service  Discipline.44  It  may  be  arguable,  however,  that  in  accordance  with  sec¬ 
tion  36(a)  of  the  Interpretation  Act,45  since  the  relevant  provisions  of  the  Army 
Act  have  not  been  repealed  by  any  specific  Canadian  legislation,  they  still  apply, 
even  though  the  UK  Army  Act  and  provisions  regarding  the  trial  of  war  criminals 
have  been  radically  amended.46  Unless  Canada,  or  that  ‘command’  wherein  an 
alleged  war  criminal  was  found,  were  placed  under  martial  law,  it  is  difficult  to 
appreciate  the  grounds  upon  which  a  local  commander  would  acquire  the  authority 
to  place  under  his  command  and  arrest  a  Canadian  citizen  or  some  other  civilian 
and  hold  him  for  trial  before  a  military  court.  Regardless  of  the  political  reaction 
that  any  such  attempt  would  generate,  problems  would  arise  under  the  Canadian 
Charter  of  Rights  and  Freedoms.47  Section  7  guarantees  ‘everyone  the  right  to  life, 
liberty  and  security  of  the  person  and  the  right  not  to  be  deprived  thereof  except  in 
accordance  with  the  principles  of  fundamental  justice’,  and  section  15  states  that 
‘every  individual  is  equal  before  and  under  the  law  and  has  the  right  to  equal  pro¬ 
tection  and  equal  benefit  of  the  law  without  discrimination’.48  It  can  hardly  be  sug¬ 
gested  that  to  subject  a  Canadian  citizen  or  an  alien  lawfully  present  in  Canada  to 
military  arrest  and  trial,  authorized  not  by  a  Crown  prosecutor  but  by  the  Judge 
Advocate  General,  rather  than  by  the  ordinary  courts,  and  to  subject  such  a  person 
to  a  procedure  lacking  the  guarantees  provided  for  others  charged  with  criminal 
offences  would  be  in  accord  with  the  principles  of  fundamental  justice  or  would 
amount  to  equality  before  and  protection  of  the  law. 

In  view  of  the  difficulties  herein  outlined,  it  is  hardly  surprising  that  in  its  Report 
the  Deschenes  Commission  shared  ‘the  view  expressed  in  his  brief  by  Mr  John  I. 
Laskin:49  “the  procedures  under  the  War  Crimes  Act  would  not  stand  up  to  the 
legal  guarantees  in  the  Charter.  The  Act  is  essentially  an  out-dated  piece  of  legis¬ 
lation50  enacted  at  another  time  and  for  another  purpose.”  The  Commission 
accordingly  LINDS  18 — No  prosecution  for  Nazi  war  crimes  can  be  successfully 
launched  under  the  War  Crimes  Act  as  it  now  stands.’51 


42  For  a  critical  analysis  of  the  War  Crimes  Act,  see  Green,  ‘Canadian  Law  and  the  Punishment  of 
War  Crimes’,  Essays  on  the  Modem  Law  of  War  ( 1985),  ch.  12;  see  also  ‘Canada’s  Role  in  the  Develop¬ 
ment  of  the  Law  of  Armed  Conflict’,  ibid.,  ch.  13. 

43  RSC  1970,  c.  N— 4,  as  amended. 

44  Parts  IV-IX. 

45  RSC  1970,  c.  I-23. 

46  Armed  Forces  Act  1981,  c.  55,  as  amended  1986,  c.  21. 

47  Constitution  Act  1982  (UK,  c.n),  Part  I. 

4'  It  should  be  noted  that  in  its  Report  the  Deschenes  Commission  drew  attention  to  s.  11  and 
pointed  out  that  the  guarantee  of  jury  trial  does  not  apply  to  ‘an  offence  under  military  law  tried  before  a 
military  tribunal  .  However,  it  stated  that  it  was  not  ‘certain’  that  a  ‘war  crime’  was  an  ‘offence  under 
military  law’:  Report,  p.  122.  See  also  the  Supreme  Court’s  comments  on  these  sections  in  the  Morgen- 
tale  case  (above,  n.  31). 

49  One  of  the  Commission’s  Legal  Counsel  and  Consultants. 

S°  However,  should  another  war  take  place  in  which  Canada  was  a  belligerent,  it  is  submitted  that 
military  tribunals  trying  war  criminals  would  proceed  by  way  of  the  War  Crimes  Act. 

s‘  Report,  p.  123. 
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Not  only  did  the  Deschenes  Commission  reject  the  applicability  of  the  War 
Crimes  Act,  but  it  held  that  there  was  no  way  Canadian  jurisdiction  could  be 
extended  to  offences  that  were  alleged  to  have  been  committed  in  violation  of  the 
Geneva  Conventions  of  194952  and  the  consequential  Canadian  legislation.53  It  had 
been  suggested54  that  the  grave  breaches  listed  in  the  four  Conventions  were  and 
always  had  been  breaches  of  the  law  of  armed  conflict  and,  as  such,  war  crimes.55 
Since  the  Geneva  Conventions  Act  gave  legislative  effect  to  the  Conventions  it  fol¬ 
lowed  that  these  offences  were  now  punishable  by  Canadian  courts.  Had  the  Act 
merely  been  procedural,  providing  a  method  for  trying  offences  which  already 
existed,  this  contention  would  have  been  feasible,  at  least  in  the  case  of  Canadian 
offenders.  It  might  have  been  more  difficult  to  maintain  that  it  also  grounded  juris¬ 
diction  against  those  offenders  who  had  no  relationship  with  Canada  at  the  time  of 
the  commission  of  their  offence.  It  is  here  that  the  position  differs  from  the  Israeli 
exercise  of  jurisdiction  against  Adolph  Eichmann.56  However,  no  jurisdiction 
could  possibly  arise  in  so  far  as  the  Geneva  Conventions  created  offences  which 
had  not  amounted  to  war  crimes  during  World  War  II.  All  the  offences  which  were 
within  the  conspectus  of  the  Deschenes  Commission  had  been  committed  by  the 
latter  part  of  1945,  and  therefore  any  attempt  to  bring  them  within  the  Act  would 
have  offended  against  the  principle  of  retroactivity,  contrary  to  both  the  Canadian 
Charter  of  Rights57  and  the  International  Covenant  of  Civil  and  Political  Rights58 
to  which  Canada  is  a  party. 

The  situation  is  comparable  to  the  Israeli  decision  that  Eichmann  could  not  be 
charged  with  genocide  per  se,  since  this  did  not  become  recognized  as  a  clear  crime 
in  the  light  of  international  law  until  the  adoption  of  the  Convention  in  1948, 59 
even  though  the  charges  against  him  amounted  to  this  offence.60  But  as  the  District 
Court  of  Jerusalem  pointed  out,61  the  duty  under  the  Convention  to  legislate  crimi¬ 
nality  in  respect  of  genocide  is  ‘for  cases  of  genocide  which  will  occur  in  the  future 
after  the  ratification  of  the  treaty  or  the  adherence  thereto  by  the  State  or  States 
concerned’,  a  point  reiterated  in  the  Rauca  case:62  ‘Not  only  is  the  Geneva  Con¬ 
ventions  Act  not  a  statute  of  general  application,  but  it  is  a  piece  of  substantive  law 
which  does  not  have  a  retroactive  effect’.  In  view  of  this  it  was  not  surprising  that  the 
Commission  considered63  that  ‘no  prosecution  for  Nazi  war  crimes  can  be  success¬ 
fully  launched  under  the  Geneva  Conventions  Act  as  it  now  stands’.  On  the  other 


52  Schindler  and  Toman,  op.  cit.  above  (n.  37),  pp.  373-556. 

53  Geneva  Conventions  Act,  1964-65,  c.  44,  RSC  1970,  c.  G— 3. 

54  Deschenes  Report,  p.  123. 

55  This  point  is  made  clear  in  Protocol  I,  1977  (Schindler  and  Toman,  op.  cit.  above  (n.  37), 
p.  621),  Art.  85(5):  ‘Without  prejudice  to  the  application  of  the  Conventions  and  of  this  Protocol,  grave 
breaches  of  these  instruments  shall  be  regarded  as  war  crimes’. 

56  Attorney-General  of  Israel  v.  Eichmann  (1961/1962),  36  ILR  5,  277. 

57  Loc.  cit.  above  (n.  47),  Art.  11(g). 

s8  1966:  United  Nations  Treaty  Series,  vol.  999,  p.  171,  Art.  15  (acceded  to  by  Canada  in  1976). 

59  Ibid.,  vol.  78,  p.  77  (ratified  by  Israel  in  1950,  and  acceded  to  by  Canada  in  1952). 

60  The  District  Court  pointed  out  that  the  ‘crime  against  the  Jewish  people’  with  which  he  was 
charged  ‘is  defined  on  the  pattern  of  the  crime  of  genocide  defined  in  the  Convention’:  loc.  cit.  above 
(n.  54),  p.  30. 

61  At  p.  36.  See  Green,  ‘The  Maxim  Nullum  Crimen  Sine  Lege  and  the  Eichmann  Trial’,  this  Year 
Book,  38  (1962),  p.  457. 

62  Loc.  cit.  above  (n.  28),  p.  245. 

63  Report,  p.  126. 
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hand,  the  Commission  was  of  opinion64  that  the  wording  of  Article  11(g)  of  the 
Charter,  that  an  accused  has  the  right  ‘not  to  be  found  guilty  on  account  of  any  act 
or  omission  unless,  at  the  time  of  the  act  or  omission,  it  constituted  an  offence 
under  Canadian  or  international  law  or  was  criminal  according  to  the  general  prin¬ 
ciples  of  law  recognized  by  the  community  of  nations’,  was  wide  enough  to  allow 
Parliament  to  ‘pass  enabling  legislation,  even  of  a  retroactive  character,  to  permit 
the  prosecution  and  punishment  of  war  criminals’.  This  statement  implies  that, 
since  the  acts  or  omissions  in  question  were  already  criminal  under  international 
law,  any  such  legislation  would  be  procedural  as  filling  a  jurisdictional  lacuna.65 
However,  a  major  problem  would  arise  in  seeking  to  ascertain  just  what  is  meant  by 
the  ‘general  principles  of  law  recognized  by  the  community  of  nations’.  It  would 
appear  that  this  is,  by  way  of  a  concession  to  some  modern  States,  a  substitute  for 
the  wording  of  Article  38  of  the  Statute  of  the  International  Court  of  justice, 
whereby  the  ‘general  principles  of  law  recognized  by  civilized  nations’  constitute 
rules  of  international  law.  The  difficulty  lies  in  determining  what  are  ‘general  prin¬ 
ciples  of  law’  and  what  percentage  of  the  world’s  States  constitutes  a  sufficient  pro¬ 
portion  to  be  considered  ‘the  community  of  nations’.  Does  this  collection  have  to 
include  every  major  power  or  be  representative  of  all  the  leading  legal  systems  of 
the  world?66 

As  regards  the  various  contentions  that  there  were  large  numbers  of  war  crimi¬ 
nals  present  in  Canada,  the  Commission  found  as  a  result  of  its  researches,  includ¬ 
ing  a  study  especially  prepared  for  it  on  ‘Nazi  War  Criminals  in  Canada:  The 
Historical  and  Policy  Setting  from  the  1940s  to  the  Present’,67  that  sufficient  evi¬ 
dence  existed  concerning  some  for  the  Canadian  Government  to  seek  the  co-oper¬ 
ation  of  those  governments  in  whose  territory  incriminating  evidence  existed,  that 
in  other  cases  serious  consideration  should  be  given  to  the  institution  of  proceed¬ 
ings,  and  that  in  others  steps  should  be  taken  towards  the  revocation  of  citizen¬ 
ship.68  It  opposed  the  creation  of  any  organ  like  the  American  Office  of  Special 
Investigation,  suggesting  that  a  special  team  of  lawyers,  historians  and  police  offi¬ 
cers  be  established  under  the  auspices  of  the  Department  of  Justice  and  the  Royal 
Canadian  Mounted  Police,69  although  it  is  a  little  difficult  to  see  how  in  substance, 
as  distinct  from  independence,  this  would  differ  from  the  position  in  the  US.  The 
proposal  has  been  followed  through  with  the  establishment  of  such  a  body  within 
the  Department  of  Justice.  The  Commission  recommended70  that,  as  had  already 
been  done  in  the  Rauca  case,  requests  for  extradition  from  the  Federal  Republic  of 
Germany  should  be  ‘favourably  considered’,  and  that  the  1967  Extradition  Agree¬ 
ment  with  Israel7’  be  amended  to  enable  extradition  of  war  criminals  at  that 
country’s  request.  In  January  1988,  the  Canadian  Government  announced  that, 
while  it  would  not  amend  this  treaty  to  enable  such  extradition  to  take  place,  agree¬ 
ment  had  been  reached  with  Israel  for  mutual  co-operation  in  gathering  evidence 

64  Ibid.,  p.  148. 

65  See  Green,  loc.  cit.  above  (n.  61). 

66  See  Green,  ‘General  Principles  of  Law  and  Human  Rights’,  Current  Legal  Problems,  8  (1955), 
p.  162;  ‘New  Trends  in  International  Criminal  Law’,  Israel  Yearbook  of  Human  Rights,  1 1  (1981),  p.  9 
at  pp.  26—30. 

67  By  Alti  Rodal  (1986),  esp.  ch.  XI,  XII  and  Conclusions. 

68  Report,  pp.  13-14. 

6<»  Ibid.,  p.  830. 

70  Ibid.,  pp.  4-5. 

71  As  amended  1969:  Canadian  Treaty  Series,  1969,  No.  25. 
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against  persons  so  accused.72  A  similar  agreement  has  been  made  with  the  Soviet 
Union.'5  In  both  cases,  any  material  or  evidence  produced  will  be  subject  to  Can¬ 
adian  standards  of  proof.  Most  significantly  the  Commission  was  of  opinion  that 
the  Criminal  Code  should  be  amended  to  enable  prosecution  in  Canada  of  those 
accused  of  war  crimes  and  crimes  against  humanity,74  while  ‘procedures  leading  to 
revocation  of  citizenship  (denaturalization)  and  to  deportation — at  least  in  cases  as 
suspected  Nazi  war  criminals — should  be  streamlined  and  consolidated.75 

There  was  a  certain  amount  of  opposition  to  the  acceptance  of  these  proposals, 
particularly  from  those  who  felt  that  in  view  of  the  years  that  have  elapsed  since  the 
end  of  the  War  it  was  unwise  to  renew  ancient  hatreds  and  unfortunate  memories. 
Equally,  a  number  of  ethnic  groups  from  eastern  Europe  were  opposed  to  any  such 
legislation,  although  they  favoured  the  prospect  of  a  wide  definition  of  crimes 
against  humanity  contending,  for  example,  that  the  Ukrainian  famine  of  the  twen¬ 
ties  and  thirties  constituted  a  crime  against  humanity  and  warranted  at  least  con¬ 
demnation  as  such,  even  though  it  might  not  be  possible  to  prosecute  those  Soviet 
officials  whom  they  considered  responsible.  They  were  also  opposed  to  limiting 
any  new  legislation  to  Nazi  war  crimes,  arguing  that  criminal  acts  had  also  been 
committed  by  some  Allied  armies  and  drawing  attention  to  the  Katyn  massacre  of 
Polish  officers,  allegedly  by  Soviet  forces.76  Moreover,  since  it  was  alleged  that 
many  suspected  of  war  crimes  and  crimes  against  humanity,  particularly  when 
committed  against  civilians  in  concentration  camps  in  occupied  Europe,  were  in 
fact  recruited  from  eastern  Europe,  there  was  a  fear  that  campaigns  against  these 
persons  could  easily  deteriorate  into  a  general  ‘blackening’  of  all  immigrants  from 
those  countries.  It  was  further  contended  that  since  many  of  the  camps  where  these 
atrocities  had  taken  place  were  now  situated  in  ‘communist’  countries  which 
regarded  emigrants  as  traitors,  it  was  virtually  certain  that  any  evidence,  oral  or 
documentary,  emanating  from  there  would  be  forged.  Similar  accusations  had 
been  made  with  regard  to  the  American  Office  of  Investigation  but  that  body  as 
well  as  the  courts  involved  in  deportation  proceedings  had  in  fact  been  completely 
satisfied  that  materials  coming  from  those  areas  was  authentic  and  stood  up  to  any 
investigation  that  had  been  launched  against  them.  In  fact,  the  Deschenes  Com¬ 
mission  reported  there  was  no  reason  in  law  or  logic  not  to  collect  evidence  from 
abroad,  so  long  as  such  evidence  be  gathered  in  an  acceptable  form  and  be  assessed 
for  its  validity  and  worth  as  any  other  evidence  however  gathered.77  In  so  far  as 
time  limits  are  concerned,  it  is  perhaps  enough  to  point  out  that  in  many  cases  sus¬ 
pects  have  secured  protection  by  entering  Canada  under  false  pretenses  or  by  per¬ 
jury,  while  in  others  surgical  alterations  of  the  physiognomy  have  made 
identification  difficult.  It  might  also  be  pointed  out  that  in  many  cases  the  delay  is 
not  proportionate  to  the  number  of  years  that  may  have  elapsed,  but  must  be 
measured  against  the  time  since  the  authorities  became  aware  of  the  presence  of  a 


72  Ministry  of  Justice  and  Attorney-General  of  Canada,  News  Release,  22  February  1988.  An  agree¬ 
ment  of  the  same  kind  was  made  with  The  Netherlands:  ibid. 

73  Id.,  News  Release,  10  February  1988. 

74  Report,  p.  6. 

75  Ibid.,  p.  7. 

76  See,  e.g.,  Zawodny,  Death  in  the  Forest  (1972).  In  July  1988  there  were  hints  that  the  Soviet 
Union  might  be  ready  to  revise  its  attitude  to  this  massacre:  The  Times,  4  July  1988. 

77  See,  e.g.,  Report,  Appendix  I-M.  See  also  Public  Prosecutor  v .  Menten,  loc.  cit . ,  above  (n.  14),  at 
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particular  accused.  Beyond  this,  however,  there  is  the  problem  of  the  reliability  of 
the  memory  of  witnesses  after  so  long  a  period,  together  with  the  risk  that  events, 
dates  and  persons  become  coalesced  in  the  course  of  remembering.  Moreover,  by 
Article  11(6)  of  the  Charter  of  Rights,  ‘any  person  charged  with  an  offence  has  the 
right  to  be  tried  within  a  reasonable  time’.  In  R  v.  Young1*  the  Ontario  Court  of 
Appeal  was  faced  with  the  question  how  far  delay  was  compatible  with  the  ‘prin¬ 
ciples  of  fundamental  justice’  mentioned  in  Article  7  of  the  Charter.79  Speaking  for 
a  unanimous  court,  Dubin  J  stated: 

.  .  .  there  is  a  residual  discretion  in  a  trial  court  judge  to  stay  proceedings  where  compelling 
an  accused  to  stand  trial  would  violate  those  fundamental  principles  of  justice  which  under¬ 
lie  the  community’s  sense  of  fair  play  and  decency  and  to  prevent  the  abuse  of  a  court’s  pro¬ 
cess  through  oppressive  or  vexatious  proceedings.  It  is  a  power,  however,  of  special 
application  which  can  only  be  exercised  in  the  clearest  of  cases. 

The  Deschenes  Commission  drew  attention  to  the  Supreme  Court’s  adoption  of 
this  dictum  in  R  v .  Jewett,*0  and  continued:81 

Whether  the  long  delay  before  laying  charges  against  war  criminals  would  bring  the  courts 
to  exercise  that  power  is  ...  a  question  which  the  Commission  should  not  embark  on  trying 
to  answer.  For  in  doing  so,  it  would  trench  upon  the  prerogatives  of  both  the  Executive  and 
the  Judiciary:  the  Executive,  which  will  have  to  consider  the  situation  of  fact  and  of  law  in 
light  of  the  Commission’s  individual  recommendations  concerning  various  suspects,  and 
must  then  decide  whether  prosecutions  are  warranted;  and  the  Judiciary  which  may  have  to 
rule  on  the  question  in  light  of  the  facts  and  circumstances  which  will  then  be  established.  In 
both  cases,  it  would  not  behove  this  Commission  to  preempt  a  decision  by  the  proper  auth¬ 
ority. 

In  1987  Bill  C-71  became  law  and  adopted  the  broad  principles  laid  down  by  the 
Deschenes  Commission.  The  Immigration  Act82  was  amended  so  as  to  deny  immi¬ 
gration  to 

persons  who  there  are  reasonable  grounds  to  believe  have  committed  an  act  or  omission  out¬ 
side  Canada  that  constituted  a  war  crime  or  a  crime  against  humanity  within  the  meaning  of 
subsection  6(1.96)  of  the  Criminal  Code  or  that,  if  it  had  been  committed  in  Canada,  would 
have  constituted  an  offence  against  the  laws  of  Canada  in  force  at  the  time  of  the  act  or  omis¬ 
sion. 

Further,  deportation  could  be  ordered  of  any  person  so  defined,  even  if  he  had 
been  granted  rights  of  immigration.  Similarly,  amendments  were  made  to  the  Citi¬ 
zenship  Act87  to  deny  citizenship  to  any  person  under  investigation  or  convicted  of 
such  an  offence.  It  does  not,  however,  specifically  provide  for  revocation  of  citizen¬ 
ship. 

More  important  were  the  amendments  to  the  Criminal  Code.84  Section  6  of  the 
Code  is  amended  so  that 

( 1 .91 )  Notwithstanding  anything  in  this  Act  or  any  other  Act,  every  person  who,  either 

78  (1984)  10  CCR  3°7>  34° • 

79  ‘Everyone  has  the  right  to  life,  liberty  and  security  of  the  person  and  the  right  not  to  be  deprived 
thereof  except  in  accordance  with  the  principles  of  fundamental  justice.’ 

80  [1985]  2  SCR  128,  136. 

81  Report ,  p.  150. 

82  1976-77,  c.  52,  as  amended. 

83  1974-75-76,^  108,  as  amended. 

84  RSC  1970,  c.  C-34,  as  amended. 
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before  or  after  the  coming  into  force  of  this  subsection,  commits  an  act  or  omission  outside 
Canada  that  constituted  a  war  crime  or  a  crime  against  humanity  and  that,  if  committed  in 
Canada,  would  constitute  an  offence  against  the  laws  of  Canada  in  force  at  the  time  of  the  act 
or  omission  shall  be  deemed  to  commit  that  act  or  omission  in  Canada  at  that  time  if, 

(a)  at  the  time  of  the  act  or  omission, 

(i)  that  person  is  a  Canadian  citizen  or  is  employed  by  Canada  in  a  civilian  or  mili¬ 
tary  capacity, 

(li)  that  person  is  a  citizen  of,  or  is  employed  in  a  civilian  or  military  capacity  by  a 
state  that  is  engaged  in  an  armed  conflict  against  Canada,  or 

(lii)  the  victim  of  the  act  or  omission  is  a  Canadian  citizen  or  a  citizen  of  a  state 
that  is  allied  with  Canada  in  an  armed  conflict;  or 

(b)  at  the  time  of  the  act  or  omission,  Canada  could,  in  conformity  with  international 
law,  exercise  jurisdiction  over  the  person  with  respect  to  the  act  or  omission  on  the  basis 
of  the  person’s  presence  in  Canada,  and  subsequent  to  the  time  of  the  act  or  omission 
the  person  is  present  in  Canada. 

The  first  thing  to  notice  about  this  provision  is  that  it  does  not,  as  had  originally 
been  suggested,  provide  for  universal  jurisdiction.  Ab  initio  the  proposal  had  been 
to  assume  jurisdiction  over  such  acts  or  omissions  committed  in  any  armed  conflict 
whether  Canada  was  a  belligerent  or  not.  This  wide  assumption  of  jurisdiction 
would  have  enabled  Canada  to  prosecute,  for  example,  any  US  serviceman  accused 
of  having  committed  his  offence  in  Vietnam.  It  is  now  provided  that  the  jurisdic¬ 
tion  for  war  crimes  only  extends  to  offences  arising  during  a  war  in  which  Canada  is 
a  belligerent,  for  it  makes  clear  that  the  person  charged,  unless  he  is  a  Canadian  or 
employed  by  Canada,  must  have  committed  his  offence  during  ‘an  armed  conflict 
against  Canada’,  and  that  the  victim,  if  not  a  Canadian,  must  have  been  ‘a  citizen  of 
a  state  that  is  allied  with  Canada  in  an  armed  conflict’.  In  so  far  as  members  of  the 
Canadian  armed  forces  are  concerned,  the  provision  is  unnecessary,  for  they  are 
liable  to  both  the  Criminal  Code  and  the  provisions  of  the  National  Defence  Act, 
and  the  subsection  stipulates  that  the  act  in  question  would  have  to  ‘constitute  an 
offence  against  the  laws  of  Canada  in  force  at  the  time  of  the  act  or  omission’,  a  pro¬ 
vision  which  indicates  that  the  subsection  is  also  redundant  in  regard  to  Canadian 
citizens.  Surprisingly,  although  the  amendment  refers  to  both  Canadians  and 
enemy  personnel,  it  makes  no  provision  for  trial  of  offenders  belonging  to  an  allied 
force.  Presumably,  it  is  anticipated  that  such  an  offender  will  face  trial  by  his  own 
authorities.  On  the  other  hand,  it  means  that  there  is  no  way  whereby,  for  example, 
Soviet  personnel  involved  in  the  Katyn  massacre  could  be  tried  in  accordance  with 
this  amendment.  Equally,  no  provision  is  made  for  the  trial  of  enemy  personnel  if 
the  victim  of  the  crime  alleged  to  have  been  committed  is  an  enemy  national,  as 
were  so  many  victims  of  Nazi  atrocities.  On  the  other  hand,  it  might  be  argued 
that,  despite  this  silence,  (a) (ii)  is  wide  enough  to  permit  such  trial.  Despite  the 
apparent  abandonment  of  any  claim  to  universal  jurisdiction,  the  Canadian  Minis¬ 
ter  of  Justice  appears  to  believe  that  such  jurisdiction  does  exist.  In  reply  to  criti¬ 
cism  by  East  European  groups  that  his  Department  is  confining  its  activities  to 
Nazi  war  criminals,  the  Minister  stated85  that  any  war  criminal  found  in  Canada 
will  be  prosecuted: 

The  law  is  generic  and  refers  to  all  war  criminals  around  the  world.  Specific  cases 
that  .  .  .  are  brought  to  our  attention,  regardless  of  where  they  arise,  [will  be  given]  serious 
attention. 


85  Edmonton  Journal ,  7  September  1988. 
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As  to  the  method  of  trial,  the  amendment  provides  that  this  shall  be 

conducted  in  accordance  with  the  laws  of  evidence  and  procedure  in  force  at  the  time  of  the 
proceedings  .  .  .  [and]  the  accused  may  .  .  .  rely  on  any  justification,  excuse  or  defence 
available  under  the  laws  of  Canada  or  under  international  law  at  that  time  [i.e.  time  of  the 
offence]  or  at  the  time  of  the  proceedings  .  .  .  but  a  person  may  be  convicted  .  .  .  even  if  the 
act  or  omission  is  committed  in  obedience  to  or  in  conformity  with  the  law  in  force  at  the 
time  and  in  the  place  of  its  commission. 

This  last  proviso  is  in  accord  with  traditional  international  law,  whereby  no  State 
can  put  forward  in  justification  of  its  act  that  municipal  law  made  it  impossible  for 
it  to  comply  with  the  requirements  of  international  law.86  On  the  other  hand,  a 
conflict  could  arise  as  between  the  international  law  attitude  to  the  defence  of 
superior  orders87  as  compared  with  the  Canadian  defence  of  duress.88  It  is  also 
clear  that  one  charged  with  such  an  offence  would  not  be  able  to  put  forward  the 
argument  that  he  was  protected  by  the  defence  of  ‘political  offence’  as  defined  by 
Canada.89  At  the  same  time  the  proviso  removes  the  defence  of  act  of  State. 

Many  of  the  persons  who  may  be  charged  with  war  crimes  by  Canada  may 
already  have  been  tried  in  absentia  by  some  European  country  in  respect  of 
offences  which  would  fall  within  the  Criminal  Code  as  now  amended.  It  is,  how¬ 
ever,  expressly  provided  in  the  amending  legislation  that 

A  person  who  is  alleged  to  have  committed  an  act  or  omission  outside  Canada  that  is  an 
offence  in  Canada  by  virtue  [of  the  amendments  to  the  Code] ,  and  in  respect  of  which  that 
person  has  been  tried  and  convicted  outside  Canada,  may  not  plead  autrefois  convict 90  with 
respect  to  a  count  that  charges  that  offence  if 

(a)  at  the  trial  outside  Canada  the  person  was  not  present  and  was  not  represented  by  coun¬ 
sel  acting  under  the  person’s  instructions,  and 

(b)  the  person  was  not  punished  in  accordance  with  the  sentence  imposed  upon  conviction 
in  respect  of  the  act  or  omission  .  .  . 

This  proviso  leaves  open  the  question  whether  autrefois  convict  can  be  pleaded  by 
one  who  has  fled  the  jurisdiction,  but  has  nevertheless  instructed  counsel  to  appear 
and,  despite  the  defence  submitted,  has  been  found  guilty.  It  also  raises  the  ques¬ 
tion  whether  an  accused  sentenced  to  a  particular  term  and  subsequently  pardoned 
or,  for  example,  benefiting  from  a  prisoner  exchange91  could  submit  this  plea  since 
it  might  be  argued  that  he  ‘was  not  punished  in  accordance  with  the  sentence 
imposed’. 

So  far  we  have  dealt  with  what  might  be  considered  procedural  and  jurisdictional 


86  See,  e.g .,  Alabama  arbitration  (1872),  Moore,  International  Artibitrations,  vol.  1,  p.  653;  Polish 
Nationals  in  Danzig  (1932)  (PCI J) ,  Hudson,  World  Court  Reports,  vol.  2,  p.  789  at  p.  804;  Anglo- 
Norwegian  Fisheries  case,  ICJ  Reports,  1951,  p.  116  at  p.  132. 

87  See  Green,  Superior  Orders  in  National  and  International  Law  (1976),  Part  2,  esp.  ch.  XVII. 

88  See  Criminal  Code,  s.  17. 

89  See,  e.g.,  Re  Commonwealth  of  Puerto  Rico  and  Hernandez  (1973),  30  DLR  (3d)  260,  (1974)  42 
DLR  (3d)  541,  following  Re  Castioni,  [1891]  1  QB  149,  and  Schtraks  v.  Government  of  Israel,  [1962]  3 
All  ER  529.  See,  also,  The  State  {Ghana)  v.  Director  of  Prisons,  ex  p.  Schumann  (1966),  39  ILR  433; 
Kroeger  v.  Swiss  Federal  Prosecutor  (1966),  72  ILR  606. 

90  For  a  discussion  of  the  ne  bis  in  idem  principle,  see  Public  Prosecutor  v.  Menten,  loc.  cit.  above 
(n.  14),  at  pp.  338-9. 

91  This  issue  arose  in  Canada  in  1987-8  in  connection  with  deportation  proceedings  against  Mah¬ 
moud  Mohammed,  originally  convicted  in  Greece  for  participating  in  a  terrorist  attack  against  an  air¬ 
craft  at  Athens  airport. 
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issues.  More  important  perhaps  are  the  definitions  of  the  substantive  crimes  to 
which  these  provisions  refer,  especially  as  it  cannot  be  automatically  assumed  that 
the  judge  before  whom  an  accused  might  appear  is  acquainted  with  principles  or 
rules  of  international  law.  This  problem  is  dealt  with  by  subsection  1.96: 

‘crime  against  humanity’  means  murder,  extermination,  enslavement,  deportation,  per¬ 
secution  or  any  other  inhumane  act  or  omission  that  is  committed  against  any  civilian  popu¬ 
lation  or  any  identifiable  group  of  persons,  whether  or  not  it  constitutes  a  contravention  of 
the  law  in  force  at  the  time  and  in  the  place  of  its  commission,  and  that,  at  that  time,  consti¬ 
tutes  a  contravention  of  customary  international  law  or  conventional  international  law  or  is 
criminal  according  to  the  general  principles  of  law  recognized  by  the  community  of  nations. 

Reference  has  already  been  made  to  the  difficulties  of  defining  what  is  meant  by 
‘principles  of  law  recognized  by  the  community  of  nations’.  But  this  is  not  the  only 
problem  connected  with  this  definition.  While  it  rightly  excludes  the  defence  of 
local  lawfulness,  it  makes  it  clear  that  the  act  referred  to  must  have  been  illegal  by 
international  law  at  the  time  of  its  commission.  By  and  large,  this  excludes  all  such 
inhumane  acts  committed  in  time  of  peace — if  committed  in  time  of  war  they 
would  almost  certainly  amount  to  war  crimes— prior  to  the  post- 1943  develop¬ 
ments  with  regard  to  genocide  and  other  criminal  breaches  of  human  rights,  such 
as  apartheid . 92  It  would  not  have  any  impact  on  such  acts  as  the  Ukrainian  famine, 
for  at  the  time  that  this  occurred  international  law  still  recognized  the  absolute 
right  of  a  State  to  treat  its  own  nationals  as  it  pleased.  National  domestic  jurisdic¬ 
tion  would  only  be  impinged  upon  if  the  interests  of  a  foreign  State  were  involved. 
As  to  the  future,  a  crime  against  humanity  would  only  be  justiciable  in  Canada  if  it 
contravened  international  law  and,  in  accordance  with  subsection  1.91,  ‘Canada 
could,  in  conformity  with  international  law,  exercise  jurisdiction  over  the  person 
with  respect  to  the  act  or  omission  on  the  basis  of  the  person’s  presence  in  Canada’. 
Genocide  is,  of  course,  a  supreme  crime  against  humanity  and  would  clearly  fall 
within  the  Canadian  definition.  However,  in  accordance  with  Article  VI  of  the 
Convention,93  until  such  time  as  there  has  been  established  an  international  penal 
tribunal  possessing  jurisdiction,  it  may  only  ‘be  tried  by  a  competent  tribunal  of  the 
State  in  the  territory  of  which  the  act  was  committed’.  In  so  far  as  apartheid  is  con¬ 
cerned,  while  the  Convention  of  1973  describes  this  as  a  crime  against  humanity, 
Canada  is  not  a  party  to  that  Convention.  On  the  other  hand,  it  should  be  noted 
that  this  statutory  definition  of  crimes  against  humanity  appears  wide  enough  to  fill 
a  lacuna  in  Protocol  II  of  1977, 94  when  Canada  ratifies  that  instrument.  Protocol  II 
concerning  humanitarian  law  in  non-international  conflicts  contains  no  provision 
concerning  breaches  or  their  punishment.  The  Canadian  definition  would  enable  a 
person  whose  breaches  of  the  Protocol  were  grave  enough  to  fall  within  the  defi¬ 
nition  to  be  prosecuted  under  the  amended  Criminal  Code  should  he  be  found  in 
Canada,  and  the  plea  that  he  was  a  refugee  from  a  civil  war  would  not  provide  any 
defence. 

‘war  crime’  means  an  act  or  omission  that  is  committed  during  an  international  armed  con- 


92  International  Convention  on  the  Suppression  and  Punishment  of  the  Crime  of  Apartheid,  30 
November  1973:  United  Nations  Treaty  Series,  vol.  1015,  p.  244. 

93  Loc.  cit.  above  (n.  59). 

94  Protocol  Additional  to  the  Geneva  Conventions  1949,  and  relating  to  the  Protection  of  Victims  of 
Non-International  Conflicts:  Schindler  and  Toman,  op.  cit.  above,  (n.  37),  p.  689. 


232 


NOTE 


flict,  whether  or  not  it  constitutes  a  contravention  of  the  law  in  force  at  the  time  and  in  the 
place  of  its  commission,  and  that,  at  that  time  and  in  that  place,  constitutes  a  contravention 
of  the  customary  international  law  or  conventional  international  law  applicable  in  inter¬ 
national  armed  conflicts. 

Perhaps  the  most  striking  point  about  this  is  the  limitation  to  international  armed 
conflicts.  Any  act  resembling  a  war  crime  committed  during  a  non-international 
armed  conflict  would  have  to  amount  to  a  crime  against  humanity  if  it  were  to  be 
amenable  to  Canadian  jurisdiction.  As  to  war  crimes  during  an  international  con¬ 
flict,  there  is  no  reference  on  this  occasion  to  the  ‘general  principles  of  law  recog¬ 
nized  by  the  community  of  nations’,  so  we  are  left  simply  with  customary  and 
conventional  international  law.  In  fact,  of  course,  if  there  were  such  a  thing  as  a 
general  principle  recognized  by  civilized  nations  we  would  almost  certainly  be  deal¬ 
ing  with  a  principle  which  was  in  fact  one  of  customary  international  law,  for  as  the 
International  Court  of  Justice  has  pointed  out,  ‘the  material  of  customary  inter¬ 
national  law  is  to  be  looked  for  primarily  in  the  actual  practice  and  opinio  juris  of 
States’;95  which  is  merely  a  more  specific  way  of  stating  what  already  appears  in 
Article  38  of  the  Statute  of  the  International  Court  of  Justice,  enjoining  it  to  apply 
‘international  custom,  as  evidence  of  a  general  practice  accepted  as  law’. 

To  assist  the  judge  in  determining  the  law  he  is  to  apply,  subsection  1.96  pro¬ 
vides  a  definition  of  ‘conventional’  but  not  ‘customary’  international  law.  Where  the 
latter  is  concerned,  he  will  have  to  rely  either  on  his  own  assumptions  or  on  such 
evidence  as  is  brought  forward  by  counsel  to  convince  him  that  some  rule  is  in  fact 
expressive  of  opinio  juris  and  accepted  as  such  by  Canada.  However, 

‘conventional  international  law’  means 

(a)  any  convention,  treaty  or  other  international  agreement  that  is  in  force  and  to  which 
Canada  is  a  party,  or 

(b)  any  convention,  treaty  or  other  international  agreement  that  is  in  force  and  the  pro¬ 
visions  of  which  Canada  has  agreed  to  accept  and  apply  in  an  armed  conflict  in  which  it  is 
involved. 

To  guide  him  in  determining  whether  this  is  in  fact  the  case,  and  amending  section 
6(8)  of  the  Criminal  Code, 

(9)  a  certificate  issued  by  or  under  the  authority  of  the  Secretary  of  State  for  External 
Affairs  stating 

(a)  that  at  a  certain  time  any  state  was  engaged  in  an  armed  conflict  against  Canada  or 
was  allied  with  Canada  in  an  armed  conflict, 

(b)  that  at  a  certain  time  any  convention,  treaty  or  other  international  agreement  was  or 
was  not  in  force  and  that  Canada  was  a  party  thereto,  or 

(c)  that  Canada  agreed  or  did  not  agree  to  accept  and  apply  the  provisions  of  any  con¬ 
vention,  treaty  or  other  international  agreement  in  an  armed  conflict  in  which  Canada 
was  involved, 

is  admissible  in  evidence  in  any  proceeding  under  this  Act  without  proof  of  the  signature  or 
authority  of  the  person  appearing  to  have  issued  it,  and  is  proof  of  facts  so  stated. 

This  means  that  any  such  certificate  is  to  be  taken  as  a  statement  of  law  and  not  of 

95  Continental  Shelf  {Libya! Malt  a),  ICjf  Reports ,  1985,  p.  13  at  p.  29;  see,  also,  Cheng,  General 
I  nnciples  of  Law  (1953),  pp.  23-4;  Friedmann,  ‘The  Role  of  “General  Principles”  in  the  Development 
of  International  Lav/’  American Journal  of  International  Law ,  57  (1963),  p.  279;  Green,  ‘Comparative 
Law  as  a  bource  of  International  Law’,  Tulane  Law  Review ,  42  (1967),  p.  52. 
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fact,  although  one  might  question  the  wisdom  of  the  provision  stipulating  that  the 
document  is  to  be  taken  as  such,  regardless  of  the  character  of  the  signature.  The 
document  would  have  been  no  less  authentic  if  it  had  to  be  proved  as  properly 
issued  in  accordance  with  the  Act. 

Within  a  matter  of  months  of  the  Bill  becoming  law,  the  first  charge  was  brought 
against  Imre  Finta,  a  76-year  old  Hungarian,  accused  of  overseeing  the  confine¬ 
ment  and  transport  of  8,615  European  Jews  to  concentration  camps.96  Care  will 
have  to  be  taken  with  regard  to  the  assessing  of  evidence,  particularly  that  relating 
to  identification,  for  the  accused  will  have  changed  noticeably  in  the  more  than 
forty  years  since  his  alleged  crimes  were  committed.  It  will  also  be  necessary  to  sift 
the  evidence  in  order  to  ensure  that  there  is  no  possibility  of  his  becoming  a  victim 
by  way  of  surrogation  for  other  Hungarians  who  may  have  committed  similar 
offences.  This  latter  problem  is  closely  related  to  the  danger  that  the  new  concept 
of  crimes  against  humanity  will  be  utilized  for  any  number  of  vicious  atrocities 
which  do  not,  however,  fall  within  the  concept  either  of  war  crimes  or  of  crimes 
against  humanity  as  understood  in  Canadian  law.  Thus  the  fact  that  a  variety  of 
such  actions  was  perpetrated  in  Europe  prior  to  the  outbreak  of  war  or  the  entry  of 
a  particular  country  into  the  war  does  not  mean  that  such  acts  can  be  construed  as 
war  crimes.  Moreover,  as  has  been  pointed  out,  before  1945  there  was  no  way  in 
international  law  as  then  understood  that  a  country  could  be  considered  as  in 
breach  of  the  law  because  of  the  ill-treatment  of  some  of  its  subjects.  The  fact  that, 
for  example,  the  Iron  Guard  in  Romania  was  responsible  for  perpetrating  such 
atrocities  against  Romanian  Jews  does  not  justify  the  charging  of  members  of  that 
organization  in  Canada  for  crimes  against  humanity.97  In  so  far  as  it  is  alleged  that 
such  activities  were  part  of  the  planning  of  aggressive  war  condemned  at  Nurem¬ 
berg  as  a  crime,  this  does  not  make  those  responsible  liable  for  war  crimes  under 
the  definition  embodied  in  the  Canadian  legislation.  In  this  connection  the  com¬ 
ment  of  the  Nuremberg  Tribunal  with  regard  to  the  Nazi  massacre  of  German 
nationals  in  Germany  prior  to  the  outbreak  of  war  becomes  of  great  relevance:98 

With  regard  to  crimes  against  humanity,  there  is  no  doubt  whatever  that  political  oppo¬ 
nents  were  murdered  in  Germany  before  the  war,  and  that  many  of  them  were  kept  in  con¬ 
centration  camps,  in  circumstances  of  great  horror  and  cruelty.  The  policy  of  terror  was 
certainly  carried  out  on  a  vast  scale,  and  in  many  cases  was  organised  and  systematic.  The 
policy  of  persecution,  repression  and  murder  of  civilians  in  Germany  before  the  war  of  1939, 
who  were  likely  to  be  hostile  to  the  Government,  was  most  ruthlessly  carried  out.  The  per¬ 
secution  of  Jews  during  the  same  period  is  established  beyond  all  doubt.  To  constitute 
crimes  against  humanity,  the  acts  relied  on  before  the  outbreak  of  war  must  have  been  in 
execution  of,  or  in  connection  with,  any  crime  within  the  jurisdiction  of  the  Tribunal.  The 
Tribunal  is  of  the  opinion  that  revolting  and  horrible  as  many  of  these  crimes  were,  it  has 
not  been  satisfactorily  proved  that  they  were  done  in  execution  of,  or  in  connection  with,  any 
such  crime.  The  Tribunal  therefore  cannot  make  a  general  declaration  that  the  acts  before 
1939  were  crimes  against  humanity  within  the  meaning  of  the  Charter,  but  from  the  begin¬ 
ning  of  the  war  in  1939  war  crimes  were  committed  on  a  vast  scale,  which  were  also  crimes 
against  humanity;  and  insofar  as  the  inhumane  acts  charged  in  the  Indictment,  and  commit- 


96  Edmonton  Journal,  21  January  1988.  In  August  1988  it  was  announced  that  a  preferred  indictment 
had  been  signed  against  Finta,  rendering  a  preliminary  hearing  unnecessary:  The  Globe  and  Mail,  23 
August  1988. 

97  The  Globe  and  Mail  (Toronto),  22  January  1988. 

98  Loc.  cit.  above  (n.  4),  at  pp.  65,  249,  respectively. 
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ted  after  the  beginning  of  the  war,  did  not  constitute  war  crimes,  they  were  all  committed  in 
execution  of,  or  in  connection  with,  the  aggressive  war,  and  therefore  constituted  crimes 
against  humanity. 

This  is  tantamount  to  saying  that  since,  after  Romania  entered  the  Second  World 
War  as  a  belligerent,  such  atrocities  continued,  it  might  be  possible  to  argue  that 
such  earlier  acts  by  the  Iron  Guard  were  part  of  the  res  gestae  and,  as  such,  a  part 
of  the  waging  of  aggressive  war.  They  therefore  amounted  to  war  crimes — pro¬ 
vided  Canada  accepted  the  latter  as  a  war  crime. 

This  citation  from  the  Nuremberg  judgment  brings  into  focus  another  issue  of 
importance  in  any  Canadian  trial  of  Nazi  war  crimes  or  crimes  against  humanity. 
There  is  at  present  a  new  revisionist  historiography  blossoming  seeking  to  white¬ 
wash  the  Nazi  era  by  denying  the  holocaust  and  similar  atrocities.  There  is  already 
evidence  of  this  attitude  in  Canada  in  the  Keegstra 99  and  Zundel100  trials.  In  view 
of  the  acceptance  of  the  Nuremberg  judgment  by  the  world,  including  Canada 
which  subscribed  as  part  of  the  United  Nations  to  the  institution  of  the  Tribunal, 
and  the  acceptance  of  its  findings  by  both  German  Republics,  together  with  a 
whole  panoply  of  war  crimes  trials  from  a  variety  of  countries,  including  Ger¬ 
many,101  it  is  time  the  Canadian  courts  accepted,  as  has  District  Court  Judge 
Thomas  in  the  Zundel  rehearing,102  the  existence  of  the  holocaust  and  similar 
events  as  historic  facts,  without  need  of  proof  or  tolerance  of  doubt.  After  all,  the 
dead  cannot  give  evidence  of  their  fate  in  rebuttal!  Moreover,  in  the  absence  of  a 
peace  treaty  with  Germany,  what  evidence  is  there  that  the  War  has  ended?  We 
only  have  history  books  and  repute  to  ‘prove’  the  existence  of  Napoleon! 

It  could  not  have  been  by  oversight  that  Parliament  did  not  repeal  the  War 
Crimes  Act  when  it  enacted  C-71.  This  means  that  we  must  question  the  accept¬ 
ance  by  the  Deschenes  Commission  of  the  contention103  that  the  ‘Act  is  essentially 
an  out-dated  piece  of  legislation  enacted  at  another  time  for  another  purpose’.  Bill 
C-71  makes  provision  for  trial  by  Canadian  courts  in  Canada  of  war  crimes  and 
crimes  against  humanity  which  might  be  committed  in  the  future.  Should  there  be 
a  conflict  in  which  Canada  is  a  belligerent,  the  problem  of  war  crimes  trials  during 
hostilities  in  areas  in  which  Canadian  forces  are  in  the  field  would  arise  again.  In 
such  circumstances  military  tribunals  called  upon  to  try  such  offenders  would, 
regardless  of  C-71,  operate  in  accordance  with  the  War  Crimes  Act. 

While  a  lacuna  may  have  existed  in  the  past,  Canada  now  has  two  processes  to 
move  against  those  accused  of  crimes  against  humanity  or  war  crimes  committed 
during  a  conflict  in  which  Canada  is  a  belligerent.  This  could  be  by  way  of  military 


99  R  v.  Keegstra  (1984),  19  CCC  (3d)  254. 

100  R  v.  Zuttdel  (1987),  31  CCC  (3d)  97. 

101  See  text  to  n.  13,  above;  The  Times,  8  January  1962,  carried  a  report  of  a  statement  by  the  Chief 
Minister  of  Hessen  that,  by  then,  5372  persons  had  been  tried  by  the  German  courts  and  found  guilty  of 
Nazi  crimes. 

102  The  Globe  and  Mail,  6  February  1988.  It  was  held,  however,  that  the  race  hatred  legislation  in  the 
Criminal  Code  s.  281.2  (2),  under  which  Zundel  was  charged,  was  contrary  to  the  Charter  of  Rights  for 
uncertainty.  But  this  does  not  affect  the  significance  of  Judge  Thomas’s  ruling  (which  is  not  affected  by 
the  later  decision  to  allow  Zundei’s  appeal  on  technical  grounds).  However,  it  may  mean  that  the  pro¬ 
visions  regarding  the  duty  of  a  commander  in  Articles  86  and  87  of  Protocol  I,  1977  (Schindler  and 
Toman,  op.  cit.  above  (n.  37),  p.  621),  may  equally  be  held  too  uncertain  to  sustain  a  prosecution  for 
war  crimes. 

103  Report,  p.  123;  see  text  to  nn.  49-50  above. 
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tribunals  under  the  War  Crimes  Act  during  the  hostilities  or  occupation  connected 
therewith,  or  by  the  civil  courts  under  the  Criminal  Code.  When  peace  is  restored 
it  would  seem  that  the  Criminal  Code  prevails,  just  as  it  is  the  Criminal  Code  alone 
which  confers  jurisdiction  over  crimes  against  humanity  committed  when  Canada 
is  at  peace. 


REVIEWS  OF  BOOKS 


Droit  humanitaire  et  conflits  internes:  origines  et  evolution  de  la  reglemen- 
tation  Internationale.  By  Rosemary  Abi-Saab.  Geneva  and  Paris:  Institut 
Henry-Dunant  and  Editions  Pedone,  1986.  vii  +  280  pp.  120F. 

Since  1945  more  people  have  been  killed  in  civil  wars  and  other  internal  conflicts  than  in 
hostilities  between  States.  This  period  has,  however,  also  seen  the  adoption  of  the  only 
international  agreements  specifically  designed  to  regulate  internal  armed  conflicts:  common 
Article  3  of  the  1949  Geneva  Conventions  and  Additional  Protocol  II  of  1977.  Mrs  Abi- 
Saab’s  book  is  an  examination  of  the  legislative  history  of  those  two  instruments.  In  the  pre¬ 
face  the  author  disclaims  any  intention  of  writing  a  study  of  the  practice  of  States  or  bodies 
such  as  the  International  Committee  of  the  Red  Cross  in  the  application  of  the  law  in  inter¬ 
nal  conflicts — practice  is  considered  only  in  so  far  as  it  sheds  light  upon  the  legislative  pro¬ 
cess.  Similarly,  the  book  is  not  intended  as  a  textbook  of  the  law  of  internal  conflicts.  Mrs 
Abi-Saab  is,  perhaps,  excessively  modest  on  both  counts.  While  the  main  emphasis  is  cer¬ 
tainly  upon  the  diplomatic  process  which  produced  Article  3  and  Protocol  II,  the  book  is 
much  more  than  an  examination  of  the  debates  at  two  international  conferences  and  contains 
much  of  interest  in  relation  to  practice  and  the  analysis  of  the  substantive  provisions  of  the 
two  texts. 

The  first  chapter  discusses  the  evolution  of  legal  thought  on  the  regulation  of  internal  con¬ 
flicts  up  to  the  outbreak  of  the  Second  World  War.  Paradoxically,  although  the  first  attempt 
at  a  systematic  code  of  the  laws  of  armed  conflict,  the  Lieber  Code  of  1863,  was  promulgated 
for  use  in  the  American  civil  war,  at  the  time  it  stimulated  little  interest  in  the  possible  appli¬ 
cation  of  international  law  to  the  conduct  of  hostilities  within  a  State.  On  the  contrary,  much 
of  the  discussion  to  which  Lieber’s  Code  gave  rise  emphasized  the  similarities  between  the 
American  civil  war  and  wars  between  States  in  order  to  demonstrate  that  the  principles  of 
the  Lieber  Code  were  applicable  to  conflicts  of  an  international  character.  States  tended  to 
assume  that  internal  conflicts  were  matters  which  fell  outside  the  scope  of  international  law 
for  most  purposes.  Initially,  at  least,  the  ICRC  and  the  Red  Cross  movement  appears  to 
have  shared  this  view:  a  proposal  by  the  American  Red  Cross  to  develop  a  body  of  rules  for 
application  in  internal  armed  conflicts  made  no  headway  at  the  International  Conference  of 
the  Red  Cross  in  1912.  The  attitude  of  the  ICRC,  however,  underwent  a  considerable 
change  in  the  next  few  years  as  it  became  involved  in  numerous  internal  conflicts  such  as  the 
fighting  in  Upper  Silesia  and  the  Spanish  civil  war,  with  the  result  that  by  1939  the  ICRC 
was  actively  promoting  the  idea  of  an  international  agreement  which  would  at  least  give  for¬ 
mal  recognition  to  a  role  which  the  ICRC  had  already  assumed  in  practice  in  many  internal 
conflicts. 

Chapter  2  examines  the  processes  which  led  to  the  adoption  of  Article  3  of  the  1949 
Geneva  Conventions.  The  author  shows  how  Article  3,  sometimes  described  as  a  miniature 
convention  on  internal  armed  conflicts,  came  to  be  adopted  after  the  failure  of  the  Diploma¬ 
tic  Conference  to  agree  upon  more  ambitious  proposals  which  would  have  extended  the 
whole  of  the  Geneva  Conventions  to  internal  armed  conflicts.  While  recognizing  that  Article 
3  represented  a  valuable  step  forward,  the  author  examines  some  of  its  weaknesses,  in  par¬ 
ticular  its  uncertain  field  of  application  and  lack  of  detail,  in  this  and  the  next  chapter. 

The  most  important  part  of  the  book  is  Chapters  4  and  5,  in  which  the  author  considers 
first  the  preparation  for  the  Diplomatic  Conference  of  1974-7  and  then  the  Conference 
itself.  After  the  experience  of  1949,  when  some  of  the  proposals  regarding  internal  armed 
conflicts  had  suffered  from  inadequate  preparation,  the  ICRC  was  meticulous  in  preparing 
the  ground  this  time.  The  controversial  (and  in  many  respects  impractical)  ideas  about 
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applying  the  whole  body  of  the  Geneva  Conventions  to  internal  conflicts  were  abandoned  in 
favour  of  a  separate  protocol  on  internal  conflicts  which  would  have  elaborated  and  built 
upon  the  basic  principles  in  Article  3.  When  the  Diplomatic  Conference  convened,  however, 
history  repeated  itself.  The  ICRC  proposals  regarding  internal  conflicts  encountered  strong 
opposition  from  a  wide  variety  of  States,  many  of  which  doubted  the  need  for  any  fresh  pro¬ 
visions  on  internal  conflicts.  Protocol  II  survived  only  because  of  a  last  minute  compromise 
and  only  in  a  seriously  attenuated  form. 

The  discussion  of  why  Protocol  II  encountered  such  difficulties  is  perhaps  the  most  inter¬ 
esting  part  of  the  book.  Undoubtedly  one  of  the  reasons  was  that  once  Protocol  I  had  been 
amended  to  include  a  provision  (Article  1(4))  that  wars  of  national  liberation  were  to  be 
treated  as  international  conflicts  to  which  the  Geneva  Conventions  and  Protocol  I  would 
apply  in  their  entirety,  many  of  the  Third-World  States  lost  interest  in  the  development  of 
the  law  regarding  internal  conflicts.  Nevertheless,  Mrs  Abi-Saab  suggests  that  this  was  by  no 
means  the  only  reason.  While  further  development  of  the  law  regulating  the  conduct  of 
internal  armed  conflicts  might  have  seemed  a  logical  progression  to  some  older  States,  to 
many  newly  independent  States,  which  had  not  been  represented  at  the  1949  Conference, 
though  they  had  subsequently  become  party  to  the  1949  Conventions,  such  a  restriction  of 
their  sovereignty  appeared  far  less  palatable.  Mrs  Abi-Saab  suggests  that  one  problem  in  this 
respect  was  that,  because  the  law  of  armed  conflict  applies  equally  to  both  parties  in  a  con¬ 
flict,  it  appears  to  confer  an  enhanced  status  upon  rebels,  notwithstanding  any  provisions  to 
the  contrary.  States  which  feared  such  a  result  might,  she  maintains,  have  been  more  willing 
to  accept  restrictions  on  their  freedom  to  combat  rebellion  if  those  restrictions  had  been 
included  in  a  human  rights  agreement  rather  than  a  treaty  on  the  law  of  armed  conflict. 
Moreover,  Mrs  Abi-Saab  argues  that  it  would  be  wrong  to  assume  that  all  the  opposition  to 
Draft  Protocol  II  came  from  the  Third-World  States  —  several  developed  countries  were 
also  unenthusiastic  about  the  Draft  Protocol. 

Although  Protocol  II  as  finally  adopted  was  a  pale  reflection  of  what  might  have  been,  the 
author  none  the  less  welcomes  it  as  embodying  a  measure  of  progress.  Perhaps  the  worst 
result  of  the  truncation  of  the  original  draft  was  that  Protocol  II  was  given  a  very  restricted 
field  of  application,  limited,  in  effect,  to  civil  wars  in  which  the  rebel  party  controls  a  sub¬ 
stantial  area  of  territory  (although  it  is  interesting  to  note  that  in  the  one  case  in  which  the 
principles  of  Protocol  II  have  been  applied,  the  conflict  in  El  Salvador,  this  requirement  has 
been  given  a  liberal  interpretation).  One  effect  of  the  restricted  field  of  application  of  the 
Protocol  is  that  the  uncertainty  surrounding  the  scope  of  common  Article  3,  long  regarded  as 
a  defect  in  that  provision,  has  become  a  positive  virtue  since  it  can  still  be  argued  that  Article 
3  applies  to  conflicts  which  do  not  reach  the  high  threshold  for  the  application  of  Protocol  II. 

There  is  much  in  this  book  to  attract  anyone  with  an  interest  in  the  legal  regulation  of 
internal  armed  conflicts.  Even  those  already  familiar  with  the  debates  of  1974-7  are  likely  to 
find  the  historical  perspective  interesting.  The  book  is  a  welcome  contribution  to  the  litera¬ 
ture  on  a  subject  of  growing  importance. 

Christopher  Greenwood 
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Human  Rights  in  Internal  Strife  :  Their  International  Protection.  By 
T.  Meron.  Cambridge:  Grotius  Publications  Ltd.,  1987.  xiii  H-  172  pp.  £27. 
Les  Garanties  fondamentales  de  la  personne  en  droit  humanitaire  et  droits 
de  Thomme.  By  M.  El  Kouhene.  Dordrecht,  Boston,  Lancaster:  Martinus 
Nijhoff,  1986.  xxii  +  258  pp.  £41.75. 

Three  of  these  five  books  on  human  rights  are  essentially  introductory  works.  Andrews 
and  Hines’  Keyguide  is  the  most  basic.  It  is  intended  to  help  librarians  and  students  begin¬ 
ning  their  research  on  human  rights  to  cope  with  the  constantly  growing  mass  of  material  on 
this  area.  Part  I  provides  a  general  background  to  the  international  protection  of  human 
rights.  The  authors  give  an  outline  of  the  history  of  the  concept  of  human  rights  and  a  short 
account  of  their  domestic  constitutional  protection.  They  describe  the  continuing  contro¬ 
versy  over  the  nature  of  human  rights,  the  relative  importance  of  economic  and  social,  and 
civil  and  political  rights,  and  the  emergence  of  the  so-called  third  generation  of  human  rights 
(issues  central  to  Vincent’s  book).  On  the  crucial  question  of  the  implementation  of  human 
rights  (the  subject  of  the  collection  of  papers  edited  by  Bernhardt  and  Jolowicz)  the  authors 
give  an  inevitably  rather  impressionistic  sketch  of  procedures  under  regional  and  inter¬ 
national  treaties.  Chapter  3  on  the  structure  and  substance  of  human  rights  protection 
begins  with  a  useful  introduction  to  some  of  the  concepts  essential  for  any  understanding  of 
the  operation  of  human  rights:  non-discrimination,  the  obligation  of  the  individual  to 
society,  the  margin  of  appreciation  of  a  State.  It  also  contains  a  discussion  of  specific  human 
rights.  Chapter  4  on  human  rights  organizations  is  little  more  than  a  list  and  it  is  not  clear 
that  it  adds  much  to  the  list  of  selected  organizations  in  Part  III.  Similarly,  the  main  point  of 
Chapter  5  on  the  literature  of  human  rights  is  that  it  serves  as  an  introduction  to  Part  II. 

Part  II  deals  with  sources  of  information.  It  provides  a  detailed  referencing  system  to  the 
international  source  material  of  human  rights:  treaties,  law  reports  and  other  international 
and  regional  documentation.  It  also  gives  a  helpful  introduction  to  the  most  important 
periodicals,  bibliographies  and  textbooks  on  human  rights  written  in  English.  Finally  Part 
III  gives  a  list  of  selected  organizations  concerned  with  human  rights.  Any  student  at  the 
start  of  her  research  would  find  this  book  very  helpful. 

Bernhardt  and  Jolowicz’s  International  Enforcement  of  Human  Rights  is  a  collection  of 
reports  submitted  to  the  colloquium  of  the  International  Association  of  Legal  Science  held 
in  Heidelberg  in  1985.  It  concerns  legal  mechanisms  for  the  enforcement  of  human  rights 
and  does  not  attempt  to  cover  questions  of  political  mechanisms  such  as  the  role  of  NGOs  or 
the  role  of  human  rights  in  foreign  policy. 

The  chapters  on  the  UN  (Henkin),  European  (Jacobs),  American  (Buergenthal)  and 
EEC  (Weiler)  systems  of  enforcement  all  cover  familiar  ground  but  they  are  generally 
admirably  clear  and  up  to  date.  They  provide  students  with  a  useful  introduction  to  the 
question  of  enforcement,  especially  as  the  relevant  international  instruments  are  included  in 
an  appendix  to  the  text.  The  sections  on  Africa  and  Asia  will  be  less  familiar  to  many 
readers.  The  African  Charter  on  Human  and  Peoples’  Rights  has  only  recently  entered  into 
force;  because  it  is  not  always  precise  and  its  implementation  is  at  an  early  stage,  much  of 
Mbaya’s  chapter  is  inevitably  conjectural.  He  concentrates  on  the  features  peculiar  to  the 
African  Charter  that  distinguish  it  from  its  regional  predecessors  —  the  lack  of  provision  for 
a  court,  the  emphasis  on  conciliation  and  on  group  rather  than  individual  rights.  Asia  is  still 
a  long  way  from  instituting  regional  mechanisms  to  implement  human  rights,  and  Yamane’s 
chapter  is  a  useful  reminder  that  in  Asia  and  elsewhere  many  reforms  have  been  made  ‘under 
the  banner  of  other  concepts  and  not  in  the  name  of  human  rights’.  She  asks  whether  there  is 
a  distinctively  Asian  approach  to  human  rights  and  suggests  this  may  be  found  in  features 
such  as  ‘concentration  on  concrete  problems’,  ‘reliance  on  horizontal  solidarity’  and  ‘positive 
assessment  of  collective  rights’. 

The  very  brief  Soviet  report  by  Tumanov  is  again  familiar.  His  suspicion  of  international 
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enforcement,  his  view  that  implementation  remains  an  internal  affair  of  the  State  unless 
there  is  a  gross  violation  of  human  rights  endangering  world  peace  and  security  (an  attitude 
shared  by  many  States  outside  the  Eastern  bloc),  shows  that  the  Soviet  acceptance  of  the 
1966  UN  Covenants  marked  only  a  limited  change  of  attitude.  Enforcement  mechanisms 
going  beyond  the  compulsory  reporting  system  are  still  not  acceptable.  This  is  followed  by 
another  very  brief  chapter  in  which  Partsch  challenges  some  of  the  common  assumptions 
about  human  rights.  His  attack  on  the  concept  of  ‘generations  of  rights’  and  his  interpret¬ 
ation  of  ‘people’s  rights’  as  those  of  the  people  of  an  established  State  (and  not  an  element  in 
the  international  protection  of  human  rights)  are  interesting  and  provocative  but  need  to  be 
developed  at  greater  length  to  make  clear  their  relevance  to  a  discussion  of  the  enforcement 
of  human  rights. 

Vincent’s  Human  Rights  and  International  Relations  makes  greater  demands  on  the  stu¬ 
dent  for  it  covers  a  very  wide  range  of  complex  subjects.  In  the  preface  Vincent  declares  his 
intention  ‘to  bring  together  in  one  place  an  account  of  the  theory  of  human  rights,  an  exam¬ 
ination  of  the  part  they  play  in  international  relations;  and,  finally,  a  view  of  the  part  they 
ought  to  play’.  The  first  part  provides  an  introduction  to  some  of  the  fundamental  theoreti¬ 
cal  issues  in  human  rights:  the  nature  of  rights,  the  basis  for  human  rights,  what  constitutes 
a  human  right.  It  contains  a  brief  history  of  the  idea  of  human  rights  in  Western  thought  and 
an  examination  of  the  difficult  problem  of  cultural  relativism.  In  his  consideration  of  the 
international  law  of  human  rights  there  is  apparently  some  confusion  between  the  enforce¬ 
ment  and  the  existence  of  human  rights.  And  Vincent  argues  that  the  illegality  of  forcible 
humanitarian  intervention  shows  ‘the  weakness  of  the  hold  of  the  international  law  of  human 
rights’  —  a  very  controversial  proposition  for  most  international  lawyers. 

Part  2  deals  with  human  rights  in  practice.  Here  Vincent  examines  East/West  and  North/ 
South  relations  in  fairly  general  terms.  He  is  concerned  with  differences  at  the  theoretical 
level  rather  than  with  the  role  of  human  rights  in  the  foreign  policy  decision-making  of  par¬ 
ticular  States.  He  ends  this  section  with  a  discussion  of  institutional  protection  of  human 
rights  at  the  global,  regional  and  non-governmental  levels.  It  is  in  this  part  that  Vincent’s 
main  theme,  the  priority  and  wide  scope  of  the  right  to  life,  begins  to  emerge  more  clearly. 
He  argues  that  the  right  to  life  includes  the  right  to  subsistence,  that  it  ‘has  as  much  to  do 
with  keeping  people  alive  as  with  protecting  them  against  violent  death’. 

In  Part  3  he  develops  this  argument.  This  part  concerns  ‘what  ought  to  be  done  about 
human  rights  in  international  relations’.  He  considers  the  impact  of  the  development  of 
human  rights  on  international  relations  and  asks  whether  it  is  still  possible  to  speak  of  a  com¬ 
munity  of  States  or  whether  this  has  now  been  replaced  by  a  ‘cosmopolitan  community  of 
individuals’.  His  final  chapter  argues  persuasively  that  foreign  ministries  no  longer  have  a 
choice  about  the  inclusion  of  human  rights,  that  they  are  now  obliged  to  pay  attention  to 
human  rights  like  it  or  not.  He  suggests  that  States  should  concentrate  on  basic  needs, 
especially  the  right  to  subsistence,  as  a  way  to  avoid  ideological  splits  over  human  rights. 
Unfortunately  space  does  not  allow  him  to  examine  fully  the  enormous  practical  problems  of 
the  implementation  of  this  policy.  Similarly,  and  because  Vincent  covers  such  a  lot  of 
ground,  it  is  sometimes  not  easy  to  distinguish  Vincent’s  own  arguments  from  those  of 
others.  But  there  is  much  here  of  interest  for  a  student  of  human  rights. 

The  last  two  books  are  the  most  specialized  and  hence  the  most  interesting.  Meron  (with 
the  aid  of  research  assistants)  and  El  Kouhene  deal  with  the  same  topic,  the  relation  between 
humanitarian  law  and  the  law  of  human  rights,  and  much  of  the  substance  of  these  books  is 
virtually  identical.  El  Kouhene ’s  work  is  the  longer  and  more  detailed  and  contains  an  index 
and  bibliography;  Meron’s  is  rather  more  theoretical,  and  there  are  some  differences  of 
emphasis  between  the  two. 

They  both  describe  the  growing  convergence  of  humanitarian  law  and  human  rights  after 
the  Second  World  War;  they  both  discuss  the  people  protected  and  the  extent  of  the  rights 
involved.  El  Kouhene  goes  into  rather  more  detail  on  the  drafting  history  of  the  relevant 
treaties.  They  both  identify  the  problem  that  those  rights  from  which  no  derogation  is  per¬ 
mitted  in  time  of  emergency  are  more  limited  than  the  humanitarian  protection  offered  by 
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the  Geneva  Conventions;  El  Kouhene  provides  a  useful  table  for  comparison.  Meron,  how¬ 
ever,  lays  more  stress  on  this  problem.  For  him  the  protection  of  the  right  to  due  process  is 
crucial  and  the  failure  of  human  rights  treaties  to  protect  this  in  times  of  internal  unrest  is  a 
major  weakness.  In  contrast,  El  Kouhene  tends  to  stress  the  convergence  between  the  rights 
protected  by  humanitarian  conventions  and  the  non-derogable  rights  under  human  rights 
treaties.  He  regards  the  right  to  due  process  as  jus  cogens  (though  with  very  little  argument 
on  this  controversial  point)  and  thus  as  protected  even  in  the  absence  of  treaty  provision. 

Meron  is  the  more  concerned  with  the  question  of  internal  strife,  with  its  definition  and 
the  legal  basis  for  the  role  of  the  ICRC  in  such  situations.  He  discusses  previous  attempts  to 
deal  with  the  gap  he  perceives  in  the  treaty  protection  of  human  rights.  Both  he  and  El  Kou¬ 
hene  agree  that  it  would  be  desirable  to  produce  a  Declaration  on  Fundamental  Norms  in 
Internal  Strife,  but  for  El  Kouhene  this  is  a  brief  suggestion  whereas  for  Meron  it  is  the  cen¬ 
tral  theme  of  his  book.  But  there  are  obvious  difficulties  with  this  proposal.  The  reluctance 
of  States  to  acknowledge  the  applicability  of  common  Article  3  of  the  Geneva  Conventions 
and  their  insistence  on  a  narrow  interpretation  of  ‘non-international  armed  conflicts’  in  Pro¬ 
tocol  II  do  not  encourage  optimism  about  their  political  will  to  accept  even  the  limited  com¬ 
mitment  of  a  declaration  on  internal  strife.  El  Kouhene’s  final  chapter  covers  the 
implementation  of  humanitarian  and  human  rights  law.  Meron  regards  this  as  unnecessary 
as  there  is  already  much  written  on  this  subject.  These  are  both  interesting  and  well  written 
books.  Specialists  in  this  area  will  have  to  read  both;  for  others  it  would  be  enough  to  read 
the  book  in  the  language  more  familiar  to  them. 

Christine  Gray 


World  Politics  and  International  Law.  By  Francis  Antony  Boyle.  Dur¬ 
ham:  Duke  University  Press,  1985.  x  +  366  pp.  +  index.  Hardback, 
532.50;  paperback,  $14.75. 

International  lawyers  in  the  United  States  have  been  put  on  the  defensive  during  the  past 
eight  years.  So-called  political  realism  seems  to  have  pushed  aside  legal  considerations  in  the 
renewed  era  of  foreign  policy  defined  in  terms  of  national  interest.  The  confusing  and  con¬ 
flicting  justifications  of  the  Grenada  invasion,  the  rejection  of  the  ICJ’s  ruling  in  the  Nicar¬ 
agua  case  and  the  innovative  interpretation  of  the  ABM  Treaty  by  the  US  administration 
are  just  some  of  the  examples  which  contributed  to  a  certain  feeling  of  irrelevance,  as  far  as 
international  law  was  concerned. 

Francis  Boyle’s  book,  which  is  little  known  in  Britain,  although  it  has  earned  high  praise 
in  North  America,  was  conceived  in  this  climate.  It  is  a  plea  for  the  inclusion  of  international 
law  in  the  process  of  foreign  policy  formulation,  especially  in  the  US.  During  the  current 
phase  of  political  change-over  in  the  US  his  essay  gains  renewed  relevance. 

The  author  begins  with  an  explanation  of  the  scepticism  with  respect  to  international  law 
which  appears  to  be  widespread  among  the  current  generation  of  American  political 
decision-makers.  Many  of  them,  it  seems,  link  international  law  to  the  kind  of  idealistic  mor- 
alism  which  was  so  thoroughly  discredited  at  the  end  of  the  Second  World  War.  Boyle  finds 
it  ironic  that  in  reality  international  lawyers  are  mostly  operating  in  a  positivist  framework, 
which  would  actually  be  quite  appropriate  for  the  pursuit  of  national  interests  through  the 
use  of  law. 

After  a  brief  survey  of  the  development  of  positivism  and  international  law  since  the  nine¬ 
teenth  century,  the  author  turns  to  more  modern  questions.  He  rejects  the  jurisprudence  of 
McDougal  and  associates  as  a  potential  synthesis  of  political  science  and  international  law 
which  could  overcome  the  gap  between  the  lawyers  and  the  statesmen.  Like  many  others,  he 
detects  a  naturalistic  and  ‘  .  .  .  uncanny  ability  to  justify  in  pseudo-legal  terms  whatever 
course  of  behaviour  the  US  government  deems  expedient  .  .  .  ’  in  the  propositions  put  for¬ 
ward  by  the  defenders  of  the  Yale  approach  (p.  66). 

In  Part  Two  of  the  book,  Boyle  analyzes  the  role  of  international  law  during  and  after  the 
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Entebbe  incident.  His  aim  is  to  demonstrate  that  international  law  is  of  relevance  even  in 
times  of  crisis  and  even  to  a  State  as  politically  isolated  as  Israel.  This  he  does  quite  satisfac¬ 
torily,  but  he  then  proceeds  to  extrapolate  rather  sweeping  generalizations  from  his  brief 
analysis  of  the  Entebbe  incident  and  the  subsequent  proceedings  in  the  organs  of  the  United 
Nations.  He  himself  admits,  however,  to  the  tentative  nature  of  his  conclusions.  His  dyna¬ 
mic  and  rather  fluid  definition  of  what  constitutes  permissible  State  behaviour  in  times  of 
crisis  will  undoubtedly  prove  challenging  to  a  great  many  writers  in  the  field. 

Many  scholars  will  also  find  the  last  part  of  the  essay  very  thought-provoking.  Boyle  ana¬ 
lyses  US  foreign  policy  fiascos  since  the  Tehran  hostages  crisis.  He  links  failure  to  the  lack  of 
legal  considerations  in  the  operational  management  of  policy.  In  his  rushed  legal  analysis  of 
recent  US  actions  involving  the  limitation  of  armaments  or  the  application  of  force,  he  sel¬ 
dom  finds  much  justification  for  Washington’s  performance  over  the  past  decade.  His  very 
strong  language  in  chastising  the  Reagan  administration  (‘  .  .  .  a  group  of  men  and  women 
who  were  elementally  [sfc]  lawless  and  thoroughly  Machiavellian  in  their  perception  of 
international  relations  and  in  their  conduct  of  foreign  affairs’)  smacks  of  ideology  and  unfor¬ 
tunately  detracts  a  bit  from  the  valid  points  he  has  to  make  (p.  290). 

In  sum,  Boyle  presents  a  highly  interesting  and  sometimes  challenging  attempt  to  re¬ 
introduce  an  awareness  of  international  law  into  the  planning  and  execution  of  international 
politics.  The  review  of  US  operations  in  Part  Three  of  the  book  could,  however,  have  bene¬ 
fited  from  more  analytical  depth  and  less  of  an  exhibition  of  certitude  on  the  basis  of  convic¬ 
tion,  well  founded  though  it  may  be. 

Marc  M.  Weller 


System  of  the  Law  of  Nations.  State  Responsibility,  Part  1 .  By  Ian  Brown¬ 
lie.  Oxford:  Oxford  University  Press,  1983.  xii  +  240  pp.  +  appendices. 
£25. 

This  is  designed  as  the  first  of  a  two-volume  work  on  State  responsibility,  the  present 
volume  being  concerned  with  the  basic  principles  of  State  responsibility  and  the  second  with 
circumstances  precluding  wrongfulness.  Its  format  is  somewhat  reminiscent  of  McNair’s 
works,  with  extensive  use  of  long  citations  from  diplomatic  correspondence,  arbitral  awards 
and  the  like.  One  suspects  this  is  a  quite  deliberate  choice,  designed  to  move  the  reader  away 
from  the  excessive  conceptualization  which  was  characteristic  of  some  of  the  ILC  reports, 
and  to  re-assert  the  need  to  examine  what  actually  happens.  At  the  same  time,  the  work  is 
very  much  an  intellectual  inquiry,  in  which  the  author  scrutinizes  some  of  the  notions  cur¬ 
rently  in  vogue  in  the  ILC,  often  with  results  that  do  not  flatter  the  Commission. 

Thus,  in  a  third  Chapter  on  the  nature  of  State  responsibility  he  doubts  the  existence,  or 
utility,  of  a  category  of  ‘international  crime’.  This  scepticism  is  to  be  welcomed  at  a  time 
when,  in  United  Nations  bodies,  a  great  deal  of  time  and  effort  is  spent  on  the  concept  of 
crimes  of  State,  with  little  or  no  possibility  of  any  practical  application. 

In  Chapter  Four,  on  the  conceptual  foundations  of  responsibility,  he  is  equally  scathing 
about  the  utility  of  the  notion  of  ‘imputability’,  finding  it  superfluous.  Again,  this  may  be 
right  provided  one  is  clear  that  the  State  bears  no  general  responsibility  for  acts  of  private 
persons  within  its  jurisdiction,  as  he  later  points  out  (and  he  is  certainly  right  to  reject 
Oppenheim’s  use  of  the  notion  of  vicarious  responsibility  in  this  context).  W’hat  one  does 
need  are  rules  on  responsibility  for  ultra  vires  acts  and  about  the  nature  of  the  obligations 
owed  to  foreign  States  and  aliens.  For  example,  the  precise  obligations  of  national  tribunals 
are  by  no  means  clear,  and  the  concept  of  a  ‘denial  of  justice’  states  the  problem  rather  than 
solves  it. 

Professor  Brownlie  accepts  that  responsibility  is  objective,  flowing  from  the  result  pro¬ 
duced  rather  than  the  state  of  mind  of  the  actor.  Not  surprisingly,  therefore,  he  is  highly 
sceptical  about  ‘fault’  liability  (pp.  43-6);  but  the  further  comment  that  ‘the  issue  becomes 
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one  of  causation’  needs  some  elaboration.  Prinia  facie  one  has  to  identify  the  act  of  the  State 
which  is  alleged  to  ground  responsibility,  and  then  to  establish  a  causal  relationship  with  the 
damage  complained  of:  but  whether  the  act  is  a  breach  of  duty  (because  done  without  due 
diligence)  or  not  looks  like  a  separate  question.  However,  he  is  certainly  right  to  stress  the 
individuality  of  issues.  Few  cases  can  be  resolved  by  simple  reliance  on  abstract  proposi¬ 
tions,  as  the  more  recent  decisions  of  the  US/Iran  Claims  Tribunal  (not  available  to  the 
author  at  the  time  of  publication  in  1983)  will  illustrate. 

The  author  is  quite  scathing  about  the  ILC’s  attempt  to  generalize  the  topic  of  liability  for 
‘lawful’  acts  (pp.  49-50).  In  this  the  present  reviewer  would  agree.  What  is  needed  is  simply 
to  identify  those  few  categories  of  State  conduct  (such  as  search  under  Article  22  of  the  High 
Seas  Convention,  lawful  nationalizations,  acts  of  necessity,  space  exploration,  etc.)  where 
there  is  a  concomitant  obligation  to  pay  compensation. 

Chapter  Five  deals  with  causes  of  action,  and  the  point  made  is  that,  in  a  great  number  of 
contexts,  it  is  essential  to  identify  the  cause  of  action.  Professor  Brownlie  identifies  some 
twenty-five  different  causes  of  action  for  which  there  is  authority  in  the  jurisprudence.  Yet 
he  does  not  suggest  that  international  law  recognizes  only  a  finite  list;  on  the  contrary,  he 
notes  that  tribunals  require  only  that  illegal  acts  are  clearly  identified  (p.  84).  This  being  so, 
it  is  not  easy  to  see  what  purpose  is  served  by  identifying  some  twelve  ‘fundamental’  causes 
of  action  (p.  85). 

Chapter  Six  illustrates,  by  citation  of  actual  diplomatic  correspondence,  the  process  of 
protest  and  claim,  and  also  includes  some  examples  of  claims  settlement  agreements. 
Unhappily,  a  reference  to  the  US/Iran  Claims  Tribunal’s  recent  jurisprudence  does  not 
entirely  support  the  author,  for  that  Tribunal  has  been  singularly  unimpressed  by  such 
agreements  as  evidence  of  the  substantive  law  on  compensation  (and  for  reasons  which  this 
reviewer  finds  unconvincing).  There  is  a  concluding  section  citing  a  number  of  UN  resolu¬ 
tions  in  which  a  view  has  been  expressed  about  various  international  claims. 

Chapter  Seven  covers  responsibility  for  acts  of  State  officials  and  organs,  identifying  the 
different  categories  involved  and  generally  accepting  the  approach  in  Ago’s  Third  Report 
except  for  the  wording  of  Article  10  ( ultra  vires  acts),  labelled  as  ‘imprecise’.  The  section  on 
‘The  Judiciary’  is  disappointingly  brief,  for  there  is  relatively  little  about  the  content  of  the 
conduct  required.  It  is  true  that  the  Sunday  Times  case  is  cited,  but  that  turns  on  Article  10 
of  the  European  Convention  on  Human  Rights,  and  tells  us  little  about  the  general  inter¬ 
national  law  standard. 

Chapter  Eight  deals  with  responsibility  for  the  acts  of  private  persons.  Professor  Brownlie 
rightly  rejects  any  responsibility  for  the  acts  as  such,  and  he  deplores  categorization  by  refer¬ 
ence  to  the  group  concerned  (mob  violence,  for  example).  Instead,  he  concentrates  on  the 
type  of  situation  giving  rise  to  liability,  such  as  admission  of  liability,  express  approval, 
adoption,  etc.  He  disapproves  entirely  of  the  concept  in  Article  11,  para.  2,  of  the  ILC  draft 
articles  (attribution  of  acts  of  State),  calling  it  esoteric  and  irrelevant. 

Chapter  Nine  is  a  correct,  and  orthodox,  account  of  responsibility  in  cases  of  insurrection 
and  civil  war  (but,  again,  devoid  of  illustration  from  cases  before  the  US/Iran  Claims  Tri¬ 
bunal,  where  the  issue  has  had  some  importance).  However,  Chapter  Ten  deals  with  a 
theoretically  more  challenging  area,  that  of  physical  control  as  an  element  of  liability  when 
harm  is  caused  outside  a  State’s  territory.  But  the  purpose  of  the  Chapter  is  not  to  expound 
principles,  but  only  to  illustrate  that  responsibility  is  not  co-extensive  with  territory:  per¬ 
haps  for  this  reason  the  expected  material  on  trans-boundary  pollution  is  not  to  be  found. 

After  two  further  short  chapters  on  Joint  Responsibility  and  Acts  having  a  Continuing 
Character,  Chapter  Thirteen  deals  with  Reparation,  or  remedies.  The  section  on  Declara¬ 
tory  Judgments  has  a  long  citation  from  the  dissent  in  Nuclear  Tests,  but  without  further 
comment  (which  we  can  presume  to  indicate  agreement).  On  Restitution,  Professor  Brown¬ 
lie  highlights  the  disagreement  between  Lagergren  (BP  v.  Libya )  and  Dupuy  ( Topco )  but, 
in  a  conclusion  which  is  eminently  realistic,  sides  with  Lagergren  at  least  in  the  context  of 
concession  agreements,  largely  for  reasons  of  practicality.  The  section  on  Compensation  is 
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reasonably  brief,  making  certain  observations  of  principle  rather  than  providing  a  compre¬ 
hensive  exposition,  but  the  emphasis  upon  causation  is  very  timely.  The  section  on  Interest 
is  also  brief.  It  does  not  touch  the  controversial  issue  of  compound  interest,  nor  the  curious 
award  in  Aminoil  of  interest  plus  an  ‘inflation  factor’  (which  to  this  reviewer  looks  like  inter¬ 
est  yet  again).  And,  finally,  Professor  Brownlie  tackles  the  controversial  question  whether  a 
State  can  claim  compensation  for  a  direct  injury  (as  opposed  to  an  injury  via  its  nationals). 
Here  he  is  surely  right  (and  Parry  wrong).  There  is  no  reason  in  principle  why  compensation 
should  not  be  claimed  for  damage  suffered,  and  the  diplomatic  record  supports  this. 

In  sum,  therefore,  this  is  a  book  full  of  sound  judgment  and  valuable  insight.  It  is  not  easy 
reading,  perhaps  because  of  its  format  and  the  use  of  long  citations,  interspersed  amongst 
the  text.  Thus  one  has  the  sense  of  taking  in  a  series  of  propositions— all  of  them  sound  and 
persuasive — rather  than  following  a  detailed  exposition  of  a  topic.  In  large  part,  of  course, 
the  problem  arises  from  the  topic  itself;  it  is  so  large  a  topic  that  a  systematic  and  conven¬ 
tional  treatment  within  one  volume  is  an  impossibility.  But  this  is  a  volume  which  stands  as 
an  important  adjunct,  if  not  corrective,  to  the  voluminous  output  of  the  ILC,  and  it  is 
clearly  an  important  publication. 

D.  W.  Bowett 


The  North  Atlantic  Assembly .  By  Christian  Brumter.  Dordrecht:  Marti- 
nus  Nijhoff,  1986.  xi  +  223  pp.  £31.95;  $49.50. 

NATO’s  parliamentary  conference,  the  North  Atlantic  Assembly  (NAA),  exists  in  a  state 
of  institutional  ambiguity.  It  is  not  founded  on  any  sort  of  constitutional  treaty  and  func¬ 
tions  without  a  clearly  established  mandate.  Yet  the  NAA  maintains  a  permanent  Secre¬ 
tariat,  administers  an  annual  budget  and  has  quite  detailed  rules  spelling  out  its  structure, 
composition  and  procedure.  In  short,  the  Assembly  would  make  a  very  interesting  subject 
for  a  study  on  international  personality. 

Christian  Brumter,  however,  avoids  the  more  theoretical  issues  raised  by  the  unclear 
status  of  the  Assembly.  Instead,  he  provides  us  with  an  elaborate  description  of  the  NAA’s 
organization  and  of  the  actual  work  it  has  performed  so  far. 

The  author  begins  with  a  historical  overview  of  the  failed  attempts  to  clarify  the  institutio¬ 
nal  foundation  and  mandate  of  the  Assembly.  He  then  discusses  the  links  which  formally 
and  informally  connect  the  NAA  with  the  organs  of  NATO  proper  and  with  individual 
member  governments.  Characteristically,  Brumter  does  not  probe  into  the  question  of 
whether  and  how  these  functional  links  may  have  influenced  or  even  solidified  the  status  of 
the  organization.  Still,  he  calls  the  Assembly  a  ‘  “semi-official”  international  organization’ 
(p.  26),  without  giving  any  hint  as  to  why  he  chooses  that  particular  term  of  art. 

In  the  following  chapters  we  are  introduced  to  the  procedures  used  by  the  individual 
member  States  to  nominate  delegates.  Brumter  even  provides  the  reader  with  the  respective 
national  rates  of  attendance  of  Assembly  meetings.  Next  he  covers  the  structure  and  func¬ 
tion  of  the  Assembly’s  organs,  as  well  as  questions  of  procedure. 

In  Part  II  of  the  book  the  author  surveys  the  activities  of  the  NAA  up  to  1985.  The  dis¬ 
cussion  of  findings  and  deliberations  of  the  Assembly  is  clearly  organized  and  the  research 
effort  which  has  gone  into  this  over  100-page  long  presentation  is  quite  impressive.  How¬ 
ever,  Brumter  once  again  fails  to  follow  up  his  own  work,  and  leaves  us  without  an  analysis 
of  what  consequences  the  activities  of  the  Assembly  have  had  for  NATO.  He  simply  asserts 
that  the  Assembly  has  covered  a  wide  range  of  issues,  and  that  its  pronouncements  have 
become  less  consistent  over  the  years. 

In  his  final  conclusions  Brumter  is  no  more  specific.  To  his  mind,  it  is  up  to  NATO  to 
make  more  use  of  the  NAA,  but  he  does  not  really  offer  suggestions  on  how  this  should  be 
done. 

In  sum,  the  book  is  a  nicely  crafted  introduction  to  nuts  and  bolts  questions  concerning 
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the  NAA,  but  not  much  more  than  that.  The  author  does  not  take  advantage  of  his  own 
research  and  gives  no  evidence  of  an  attempt  to  rise  above  the  level  of  description  into  the 
realm  of  analysis.  In  that  way,  his  book  is  perhaps  somewhat  plagued  by  a  problem  some 
observers  also  see  in  the  work  of  North  Atlantic  Assembly  itself:  its  relevance  is  not  immedi¬ 
ately  obvious. 

Marc  M.  Weller 


The  Rights  of  Peoples.  Edited  by  James  Crawford.  Oxford:  Clarendon 
Press,  1988.  x  +  236  pp.  £25. 

There  can  be  little  doubt  that  the  bastion  of  State-based  international  law  is  currently 
under  siege  by  the  scatter-guns  of  jurists  proclaiming  international  rights  enforceable  against 
those  States.  The  collection  of  essays  in  this  book  does  much  to  show  why  the  bastion  is 
becoming  increasingly  difficult  to  defend. 

It  is  claimed  that  collective  rights,  or  the  rights  of  peoples,  form  a  ‘third  generation’  of 
human  rights,  after  civil  and  political  rights  and  economic  and  social  rights.  This  book  con¬ 
centrates  on  the  rights  of  self-determination,  development  and  culture,  and  of  indigenous 
peoples,  particularly  on  the  extent  to  which  these  rights  conflict  with  individual  human 
rights  and  with  the  government  of  States.  Each  of  the  contributors  struggles  to  define  the 
scope  of  these  rights,  let  alone  the  ‘peoples’  to  whom  they  refer.  This  is  justified  by  Craw¬ 
ford,  when  he  declares  that  ‘no  one  now  objects  to  the  category  “human  rights”  [as  part  of 
international  law]  on  the  ground  that  the  level  of  actual  protection  of  those  rights  in  many 
countries  remains  problematic,  that  the  machinery  for  their  protection  in  most  cases  remains 
embryonic,  or  that  there  are  still  important  areas  of  uncertainty  about  the  content  and  appli¬ 
cation  of  those  rights’.  This  premiss  highlights  one  of  the  mam  difficulties  facing  those  seek¬ 
ing  acceptance  of  these  rights  in  the  international  community,  and  prompts  Brownlie  to  call 
for  a  form  of  quality  control  on  new  human  rights. 

Both  Nettheim,  in  his  excellent  examination  of  the  rights  of  indigenous  peoples  (particu¬ 
larly  in  Australia  and  Canada),  and  Trigg,  in  her  clear  analysis  of  the  conflict  between  rights 
of  peoples  and  individual  human  rights,  are  able  to  show  that,  in  general,  rights  of  peoples 
depend  upon  and  complement  individual  rights.  However,  they  demonstrate  that  the  legal 
framework  on  which  these  rights  of  peoples  are  claimed  is  not  yet  flexible  enough  to  accord 
them  consistent  enforcement.  The  well-researched  study  of  cultural  rights  by  Prott  accepts 
that  many  rights  of  peoples  cannot  yet  fit  into  a  strict  legal  formula,  but  she  adeptly  states 
that  ‘ [i] f  States  will  not  utilize  the  existing  techniques  of  formulating  new,  conceptually 
satisfactory,  and  practically  effective  rules  to  control  a  serious  source  of  international  fric¬ 
tion,  one  can  hardly  blame  those  who  seek  to  use  techniques  which  may  be  conceptually 
unsatisfactory  but  do  make  use  of  an  existing  strong  ideological  commitment,  to  achieve 
their  ends’. 

This  statement  summarizes  the  approach  of  most  of  the  contributors.  Where  the  contribu¬ 
tors  attempt  to  justify  rights  of  peoples  within  a  State-based  international  law  system  their 
studies  are  disappointing,  in  that  they  seek  to  apply  imprecise  declarations  of  a  non-legally 
binding  character  upon  the  very  governments  against  which  the  rights  are  asserted.  How¬ 
ever,  Falk,  Kamenka  and  Crawford  show  that  there  must  be  a  conflict  between  the  rights  of 
peoples  and  the  governments  of  States,  as  the  State  is  supposedly  the  representative  of 
peoples  under  international  law,  and  therefore  rights  of  peoples  cannot  be  asserted  without 
the  States’  consent.  These  contributors  do  much  to  further  the  development  of  the  rights  of 
peoples  as  moral,  political,  economic  and  social  obligations  upon  States. 

This  book  is  also  valuable  for  its  thorough  bibliography  and  collection  of  documents. 
Indeed,  if  the  bastion  of  State-based  international  law  is  breached,  then  this  book  will  be  a 
necessary  implement  in  the  evaluation  of  the  rights  of  peoples  in  international  law. 

Robert  McCorquodale 
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Antarctica:  The  Next  Decade.  Report  of  a  Study  Group  of  the  David 
Davies  Memorial  Institute  of  International  Studies.  Cambridge: 
Cambridge  University  Press,  1987.  xii  +  164  pp.  £25;  $44.50. 

In  1985  the  David  Davies  Memorial  Institute  of  International  Studies  set  up  a  study 
group  of  experts  from  various  disciplines  to  look  at  the  principal  legal,  political  and  scientific 
issues  regarding  Antarctica’s  future.  This  book  is  the  product  of  their  work. 

The  question  of  sovereignty  over  the  ‘ice  territory’  of  the  Antarctic  has  always  been  a 
potential  source  of  international  conflict.  The  Antarctic  Treaty  of  1959  ended  a  period  of 
tension  in  the  region  by  ‘freezing’  all  territorial  claims  and  by  ensuring  that  the  continent 
would  be  used  for  peaceful  purposes  only.  Through  the  years  the  Consultative  Parties  have 
completed  the  Antarctic  Treaty  system  by  adopting  a  number  of  recommendations  and  two 
treaties  (the  Convention  for  the  Conservation  of  Antarctic  Seals  of  1  June  1972  and  the  Con¬ 
vention  for  the  Conservation  of  Antarctic  Marine  Living  Resource  of  20  May  1980)  dealing 
with  a  variety  of  issues  such  as  the  conservation  of  Antarctica’s  living  resources  and  the  pro¬ 
tection  of  the  environment.  Antarctica:  The  Next  Decade  comes  out  at  a  time  when  the 
existing  regime  is  under  pressure  to  change. 

Since  1982  a  group  of  Third-World  States  led  by  Malaysia  have  been  challenging  the 
Antarctic  Treaty  in  the  United  Nations.  The  developing  countries  find  the  existing  regime 
too  exclusive:  in  order  to  become  a  consultative  Party  and  thus  acquire  considerable 
decision-making  powers  under  the  treaty,  a  State  must  demonstrate  an  interest  in  Antarctica 
‘by  conducting  substantial  scientific  research  activity  there’  (Article  IX  of  the  1959  Antarctic 
Treaty).  Most  developing  countries,  unable  to  fulfil  this  requirement  and  concerned  with 
the  prospect,  however  remote,  of  resource  exploitation  in  the  area,  advocate  that  the  prin¬ 
ciple  of  the  ‘common  heritage  of  mankind’,  initially  developed  in  relation  to  the  deep  sea¬ 
bed,  should  be  applied  to  Antarctica. 

The  Antarctic  Treaty  allows  for  review  after  1991  (Article  XII).  It  remains  in  the  realm  of 
speculation  whether  the  Consultative  Parties,  some  of  which  are  Third-World  States,  will 
avail  themselves  of  this  opportunity.  Until  now  the  tendency  has  been  to  accommodate  any 
required  changes  within  the  existing  framework  without  calling  the  basic  treaty  arrange¬ 
ments  into  question. 

The  same  method  was  followed  with  respect  to  the  exploitation  of  Antarctica’s  mineral 
resources,  an  issue  which  is  not  regulated  by  the  1959  Treaty.  On  2  June  1988,  after  six 
years  of  negotiations,  the  Antarctic  Treaty  members  finally  agreed  on  a  convention  that 
allows  mineral  mining  on  the  continent  and  in  its  coastal  waters  ( The  Times ,  3  June  1988, 
p.  12).  The  convention  requiies  several  stages  of  approval,  including  a  consensus  decision 
by  a  twenty-nation  committee  before  an  area  is  opened  to  development. 

In  view  of  these  challenges  to  the  Antarctic  Treaty  system,  Antarctica:  The  Next  Decade 
is  appropriately  future-orientated.  It  concentrates  on  the  perceived  need  to  adapt  the  regime 
to  new  circumstances  and  it  critically  evaluates  the  alternative  ways  in  which  this  can  be 
done.  The  book  is  divided  into  three  parts.  Part  I  examines  the  different  viewpoints  emerg¬ 
ing  from  the  Antarctica  debate:  the  case  for  continuation  of  the  existing  regime,  which  the 
Antarctic  Treaty  participants  advocate:  the  Third-World  countries’  claim  to  increased  parti¬ 
cipation  in  a  more  universal  system;  and  the  conservationist  concerns  of  non-governmental 
organizations  such  as  Greenpeace  International.  Part  II  deals  with  the  political  and  scientific 
considerations  relevant  to  the  issues  of  scientific  research,  exploitation  of  living  and  mineral 
resources  and  demilitarization  in  Antarctica.  Part  III  builds  on  the  conclusions  reached  in 
earlier  chapters  in  order  to  formulate  recommendations  for  the  future.  The  book  adopts  a 
conciliatory  approach.  It  suggests  that  informal  negotiations  should  be  opened  between  all 
interested  parties  with  a  view  to  enlarging  participation  in  the  present  Antarctic  treaty 
regime.  At  the  same  time  it  dismisses  as  unrealistic  in  existing  circumstances  the  idea  of  a 
new  regime  based  on  the  principle  of  the  ‘common  heritage  of  mankind’. 

The  book  is  a  very  lucid  and  informative  study  of  the  complicated  and  multi-faceted  prob¬ 
lems  of  the  Antarctic,  which  successfully  combines  scientific  facts  with  political  and  legal 
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considerations.  A  certain  degree  of  repetition  is  unavoidable  due  to  the  interdisciplinary 
examination  of  the  questions  involved.  On  the  whole  Antarctica:  The  Next  Decade  is,  how¬ 
ever,  a  useful  and  authoritative  treatment  of  Antarctica’s  development  into  an  area  of  inter¬ 
national  concern. 

The  recent  conclusion  of  the  negotiations  on  a  new  Antarctic  minerals  regime  does  not 
diminish  the  value  of  the  book.  When  the  new  convention  enters  into  force,  it  will  be  legally 
binding  only  on  those  States  which  become  parties  to  it.  Its  general  influence  will  depend, 
among  other  things,  on  how  effectively  its  participants  will  be  able  to  meet  demands  coming 
from  the  rest  of  the  international  community.  It  is  worth  noting  in  this  respect  that  Green¬ 
peace  has  already  expressed  its  dissatisfaction  with  the  solutions  agreed  upon  by  the  treaty 
members  and  that  the  general  issue  of  participation  in  the  decision-making  process  estab¬ 
lished  by  the  Antarctic  Treaty  is  still  open.  In  this  light  the  suggestions  contained  in  the 
book  remain  pertinent  and  they  can  be  useful  to  all  those  interested  in  gaining  an  insight  into 
the  problems  of  the  Antarctic. 

Athanassia  Kontou 


Les  Droits  de  Vhomme  a  Vepreuve  des  circonstances  exceptionnelles.  Etude 
sur  V article  15  de  la  Convention  europeenne  des  droits  de  Vhomme.  By 
Rusen  Ergec.  Editions  Bruylant;  Editions  de  l’Universite  de  Bruxelles, 
1987.  xv  +  427  pp.  Bfr.  2689. 

Although  discussion  on  states  of  emergency  and  derogation  from  human  rights  norms 
tends  to  concentrate  on  the  avoidance  of  abuse,  Ergec  begins  his  book  on  an  upbeat  note  by 
pointing  out  the  need,  indeed  inevitability,  of  a  derogation  clause.  He  traces  the  origins  of 
the  inclusion  of  Article  15  in  the  European  Convention  and  then  argues  that  Article  15  corre¬ 
sponds  to  a  state  of  necessity  found  in  all  European  countries  which  provide  for  states  of 
emergency  or  siege.  The  purpose  of  such  necessity,  he  underlines,  is  to  preserve  a  state’s 
democratic  system  and  is  therefore  of  value.  The  majority  of  the  book  is  devoted  to  an  inten¬ 
sive  study  of  the  interpretation  of  Article  15  and  of  non-derogable  rights,  including  the 
famous  notion  the  ‘margin  of  appreciation’.  After  looking  at  the  major  methods  of  interpret¬ 
ation  used  by  the  Commission  and  Court,  the  author  studies  the  meaning  of  ‘war’,  ‘public 
emergency  threatening  the  life  of  the  nation’,  ‘to  the  extent  strictly  required  by  the  exigen¬ 
cies  of  the  situation’,  and  ‘not  inconsistent  with  other  obligations  under  international  law’. 
The  author  uses  for  this  study  not  only  case  law  under  Article  15  as  such,  but  also  case  law 
under  other  articles,  especially  Articles  8— 11,  literature  on  the  subject  and  derogation  clauses 
in  other  human  rights  instruments.  A  possible  short-coming  in  his  approach,  however,  is 
that  he  conducts  his  analysis  and  makes  assertions  as  to  the  proper  meaning  of  certain  terms 
normally  by  only  referring  to  his  sources  in  the  footnotes,  rather  than  discussing  them  in  the 
text  itself.  In  this  way,  he  does  not  distinguish  between  the  value  of  a  judgment  on  the  ques¬ 
tion  itself,  an  obiter  dictum ,  an  analogy  or  statements  in  literature.  Certain  arguments,  par¬ 
ticularly  in  relation  to  ‘other  obligations  under  international  law’,  seem  a  little  far-fetched, 
for  example,  his  assertion  that  a  right  to  appeal  should  not  be  derogated  from,  by  arguing 
that  this  right  can  be  inferred  from  Article  6(3)  of  Protocol  II  of  1977  additional  to  the 
Geneva  Conventions  1949  for  the  protection  of  victims  of  internal  armed  conflicts.  First  of 
all  this  Protocol  only  applies  to  certain  internal  armed  conflicts  and  secondly,  the  ICRC 
commentary  to  the  relevant  article  makes  it  quite  clear  that  a  right  of  appeal  is  not  included. 
Thirdly,  one  cannot  infer  such  a  right  within  Article  6  of  the  Convention,  the  Court  having 
excluded  this  in  the  Delcourt  case.  On  the  other  hand,  the  author  may  have  unnecessarily 
limited  himself  as  far  as  other  human  rights  instruments  are  concerned  as  ‘other  obligations’ 
could  also  cover  treaties  on  one  right,  e.g.  the  Convention  on  the  Elimination  of  All  Forms 
of  Racial  Discrimination,  1966,  which  contains  no  derogation  clause.  In  the  same  section, 
the  author  discusses/ws  cogens  and  international  customary  law.  He  equates  the  former  with 
obligations  erga  omnes,  without  first  asking  whether  these  two  notions  are  in  fact  identical. 
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Such  a  discussion  would  have  been  interesting.  The  problem  with  jms  cogens  is  that  it  has 
become  very  fashionable  as  a  subject  of  human  rights  discussion  and  yet  there  is  no  inter¬ 
national  case  law  on  the  subject.  One  could  argue,  of  course,  that  this  merely  proves  its  suc¬ 
cess,  namely,  that  no  States  have  tried  to  conclude  treaties  which  would  offend  peremptory 
norms.  However,  with  the  difficulty  that  human  rights  norms  face  in  State  practice,  it  is  a 
good  achievement  to  illustrate  that  certain  norms  have  the  status  of  international  customary 
law  without  feeling  the  need  to  prove  that  they  are  peremptory  norms. 

In  the  author’s  study  of  non-derogable  rights,  he  not  only  reviews  the  case  law  and  litera¬ 
ture  of  those  stated  to  be  non-derogable,  but  also  poses  the  question  of  what  other  norms 
should  be  in  practice  non-derogable.  Of  particular  interest  is  his  proposition  that  the  prin¬ 
ciple  of  proportionality — ‘to  the  extent  strictly  required  by  the  exigencies  of  situation’ — - 
means  that  a  State  cannot  simply  render  other  ‘derogable’  rights  devoid  of  all  meaning.  In 
particular,  Articles  5  and  6  cannot  be  entirely  eliminated  as  this  would  create  a  situation 
whereby  non-derogable  articles  would  probably  not  be  respected.  This  reviewer  certainly 
sympathizes  with  this  view,  and  indeed  the  UN’s  present  study  on  incommunicado  deten¬ 
tion  certainly  shows  the  danger  of  unlimited  power  to  restrict  individuals’  liberty.  As  the 
author  pointed  out,  this  approach  is  supported  by  the  Court  in  the  Lawless  case,  when  it 
carefully  studied  the  guarantees  provided  by  the  government  when  authorizing  administrat¬ 
ive  detention.  This  has  since  also  been  supported  by  the  Inter-American  Court  of  Human 
Rights  in  its  advisory  opinion  in  1987,  by  stating  that  habeas  corpus  cannot  be  suspended  in 
an  emergency  situation  as  it  is  ‘essential  for  the  protection  of  the  rights  and  freedoms  whose 
suspension  Article  27(2)  prohibits’. 

The  last  part  of  the  book  studies  the  supervisory  mechanisms  provided  for  in  the  Euro¬ 
pean  Covention  and  some  of  their  shortcomings.  The  author  argues  in  favour  of  a  larger  role 
for  the  Secretary-General  to  prevent  the  abuse  of  Article  15  and  to  eliminate  some  of  the 
delay  associated  with  the  usual  procedure.  Finally,  the  book  contains  an  extensive  and  useful 
bibliography  (but  unfortunately,  the  reference  to  Bin  Cheng  is  throughout  misspelled). 

In  conclusion,  although  an  English  reader  may  find  the  language  rather  tortuous  at  times 
and  the  style  rather  theoretical  and  long,  the  book  is  well-researched,  provides  a  thorough 
analysis  of  all  aspects  relevant  to  Article  15  and  contains  some  interesting  insights. 

Louise  Doswald-Beck 


Judicial  Remedies  in  International  Law.  By  Christine  Gray.  Oxford: 
Clarendon  Press,  1987.  xix  +  250  pp.  £27.50. 

International  law  textbooks  rarely  devote  more  than  a  few  pages,  if  that,  to  the  question  of 
reparations  and  yet  a  practising  lawyer  in  domestic  law  would  consider  this  area  of  law  para¬ 
mount:  any  client  would  want  to  know,  when  deciding  whether  it  is  worth  his  while  bringing 
a  claim,  precisely  what  kind  of  court  order  or  damages  he  is  likely  to  get  if  successful.  Chris¬ 
tine  Gray,  having  set  herself  the  task  of  bridging  this  gap  in  international  law  literature,  has 
undertaken  an  admirable  and  thorough  research  of  the  awards  granted  in  international  tri¬ 
bunals.  Awards  granted  by  arbitral  tribunals  and  the  International  Court  of  Justice  (includ¬ 
ing  its  predecessor)  are  studied,  and  are  then  compared  with  those  of  the  European  Court  of 
Justice,  the  European  and  American  Courts  of  Human  Rights,  international  administrative 
tribunals,  national  claims  commissions  and  international  commercial  arbitration. 

The  results  of  all  this  research  read  somewhat  differently  from  the  frequently-quoted 
Chorzow  Factory  case,  where  it  was  held  that  it  is  a  basic  principle  of  international  law  that  a 
violation  of  that  law  involves  an  obligation  to  make  reparation  and  that  such  reparation 
‘must,  as  far  as  possible,  wipe  out  all  the  consequences  of  the  illegal  act  and  reestablish  the 
situation  which  would,  in  all  probability,  have  existed  if  that  act  had  not  been  committed’. 
Far  from  providing  detailed  examples  of  these  principles,  practice  appears  to  indicate  that 
tribunals  seldom  order  the  violating  State  to  make  reparation.  Orders  of  restitution  and 
specific  performance  are  truly  exceptional  and  even  damages  are  not  as  automatically 
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granted  as  might  be  thought  from  the  theory  on  the  subject.  The  award  of  damages  is  more 
commonly  seen  in  specialized  tribunals  hearing  expropriation  cases,  but  even  here  it  is  not 
always  evident  what  yardsticks  are  actually  used  in  lawful  or  unlawful  expropriations,  and 
the  principle  of  compensation  itself  is  now  subject  to  doubt  with  changes  of  perception  on 
the  exploitation  of  national  resources.  The  PCI)  and  the  ICJ  only  actually  awarded  damages 
in  The  Wimbledon  and  the  Corfu  Channel  case  respectively,  and  the  European  Court  of 
Human  Rights  has  done  so  on  several  occasions  in  an  unpredictable  way,  apparently  ‘for 
what  it  regards  as  serious  breaches  or  for  victims  with  whom  it  sympathizes’  (p.  156).  Not 
only  do  international  tribunals  seldom  refer  to  the  case  law  on  reparation  of  other  tribunals, 
but  even  their  own  previous  practice  is  rarely  alluded  to.  This  means  that  tribunals  in  effect 
act  in  isolation  so  that  awards  granted  seem  arbitrary  and  inconducive  to  legal  predictability. 
The  most  common  award  is  therefore  the  declaratory  judgment  (unless  the  Court  refuses  to 
do  even  this  as  being  contrary  to  ‘judicial  propriety’).  Ms  Gray  also  sees  the  advisory 
opinions  of  the  ICJ  as  being,  in  effect,  a  means  of  obtaining  a  declaratory  judgment  in  cases 
where  the  court  would  not  have  the  jurisdiction  to  give  a  declaratory  judgment  in  a  conten¬ 
tious  case. 

In  the  face  of  this  reticence  to  give  orders  of  restitution,  specific  performance  or  even 
damages,  the  author  questions  whether  the  declaratory  judgment  is  not,  after  all,  the  better 
means  of  dispute  settlement  in  international  relations.  She  refers,  in  particular,  to  the  suc¬ 
cessful  record  of  the  European  Court  of  Justice  which  limits  itself  to  giving  declaratory  judg¬ 
ments  under  Articles  169  and  170  of  the  Treaty  of  Rome.  She  also  refers  to  a  number  of  new 
treaties  on  the  environment  which  work  towards  co-operation  rather  than  establishment  of 
responsibility  and  reparation.  This  reviewer  would  agree  that  there  is  a  good  case  for  arguing 
that  it  is  better  for  a  small  community  to  enforce  its  norms  through  reaffirmation  and  co¬ 
operation,  rather  than  by  sanctions,  and  for  this  purpose  the  community  of  States  in  the 
world  is  indeed  a  small  one.  Early  arbitral  tribunals  and  later  the  World  Court  naturally  fol¬ 
lowed  the  basic  principle  of  municipal  law  that  a  breach  of  law  occasions  the  duty  to  make 
reparation.  Beyond  this  principle,  however,  not  much  else  remains  of  municipal  practice  in 
international  tribunals,  and  perhaps  this  indicates  that  is  it  in  fact  unsuitable  in  international 
relations.  One  cannot  imagine,  however,  the  principle  being  abandoned  altogether.  This 
could,  in  particular,  remove  one  psychological  element  of  the  binding  nature  of  the  law, 
namely,  the  sanctions  foreseen  for  violations,  even  if  such  sanctions  in  practice  consist  more 
of  adverse  publicity  and  injury  to  reputation  than  restitution  or  the  payment  of  damages.  In 
particular,  it  would  appear  to  this  reviewer  that  a  more  coherent  policy  is  called  for  in  the 
European  Court  of  Human  Rights  as  the  individuals  concerned  are  not  analogous  to  a  State 
in  a  small  community,  where  co-operation  is  to  be  encouraged,  but  rather  victims  of  a  viola¬ 
tion  of  a  law  in  a  municipal  law-type  situation. 

Finally,  Ms  Gray  looks  at  alternatives  to  the  traditional  finding  of  responsibility  and 
granting  of  judicial  awards,  in  particular,  the  shaming  of  delinquent  States  in  international 
organizations,  the  use  of  municipal  law  remedies  to  enforce  a  treaty  and  the  provision  of 
reparation  for  injuries  caused  by  lawful  activities.  In  this  way  she  completes  her  thoughtful 
analysis  on  the  consequences  of  a  breach  of  international  law  and  has  provided  an  instructive 
and  thought-provoking  work  on  a  too-often  neglected  but  important  area  of  international 
law. 


Louise  Doswald-Beck 
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Constraints  on  the  Waging  of  War.  By  Frits  Kalshoven.  Geneva:  Inter¬ 
national  Committee  of  the  Red  Cross,  1987.  xiv  +  175  pp.  Swiss  Francs  12. 

Handbook  on  the  Law  of  War  for  Aimed  Forces.  By  Frederic  de  Mulinen. 
Geneva:  International  Committee  of  the  Red  Cross,  1987.  xxiv  +  232  + 
(appendices)  24  pp. 

Index  of  International  Humanitarian  Law.  By  Waldemar  Solf  and  J. 
Ashley  Roach.  Geneva:  International  Committee  of  the  Red  Cross,  1987. 
xxvi  +  284  pp. 

The  International  Committee  of  the  Red  Cross  has  recently  published  three  very  different 
books  on  the  law  of  armed  conflict,  each  of  which  is  a  useful  addition  to  the  literature  on  this 
subject. 

Constraints  on  the  Waging  of  War  is  a  short  and  readable  survey  of  the  law  of  armed  con¬ 
flict,  which  is  likely  to  be  particularly  valuable  as  an  introductory  work  for  students, 
although  many  others  will  also  find  it  interesting.  The  book  opens  with  two  excellent 
chapters  which  discuss  the  history  of  the  law  of  armed  conflict  and  consider  some  of  the  most 
common  objections,  such  as  that  law  cannot  be  effective  in  war  and  that  attempts  to  regulate 
the  conduct  of  war  merely  make  war  more  acceptable.  Chapter  3  then  examines  the  mam 
principles  of  the  law  as  it  stood  prior  to  the  adoption  of  the  1977  Protocols  additional  to  the 
Geneva  Conventions  of  1949.  The  changes  introduced  by  the  1977  Protocols  are  considered 
in  Chapter  4,  while  Chapter  5  discusses  the  1980  Weapons  Convention.  This  approach  has 
its  disadvantages  since  it  means  that  the  discussion  of  some  topics,  such  as  reprisals,  protec¬ 
tion  of  civilians  or  combatant  status,  is  divided  between  two  chapters.  Nevertheless,  since 
less  than  half  of  the  States  which  are  parties  to  the  Geneva  Conventions  have  so  far  become 
parties  to  the  1977  Protocols  or  the  Weapons  Convention,  the  author  was  probably  right  to 
treat  the  new  law  separately  rather  than  to  give  the  impression  that  all  of  the  rules  which  he 
discusses  are  of  almost  universal  applicability. 

Although  the  length  of  the  book  does  not  permit  the  author  to  discuss  problems  in  any 
detail,  the  treatment  is  concise  rather  than  superficial  and  he  does  not  shy  away  from  contro¬ 
versial  questions  such  as  the  legality  of  nuclear  weapons  or  reprisals  against  an  enemy’s  civ¬ 
ilian  population.  The  only  slight  regret  to  which  this  reviewer  must  admit  is  that  more  was 
not  made  of  some  of  the  cases  which  illustrate  the  application  (or  otherwise)  of  the  law  of 
armed  conflict.  Yet  in  view  of  the  amount  which  the  author  has  packed  into  such  a  short 
space,  while  still  retaining  a  readable  and  interesting  style,  it  would  be  wrong  to  make  this  a 
point  of  criticism. 

The  Handbook  on  the  Law  of  War  for  Armed  Forces  is  aimed  at  a  very  different  audience 
from  that  addressed  by  Professor  Kalshoven.  Colonel  de  Mulinen,  of  the  Swiss  Army,  has 
set  out  to  write  a  practical  handbook  which  can  be  used  for  training  and  as  a  code  of  conduct 
in  armed  forces.  The  structure  of  the  book  is  based  on  lectures  given  at  the  International 
Institute  of  Humanitarian  Law’s  course  for  officers  and  emphasizes  the  chain  of  command 
responsibility,  being  divided  into  chapters  on  responsibility  at  strategic  level,  through  tacti¬ 
cal  command  to  the  conduct  of  battlefield  operations,  rather  than  into  the  traditional  sub¬ 
jects  (although  belligerent  occupation  and  neutrality  are  treated  in  separate  chapters  at  the 
end  of  the  work).  The  style  is  terse  and  practical  rather  than  discursive,  setting  out  in  point 
form  the  legal  considerations  which  officers  at  various  stages  in  the  chain  of  command  will 
need  to  take  into  account.  This  style,  together  with  the  fact  that  the  book  has  been  translated 
from  French  and  in  places  reads  somewhat  awkwardly,  makes  the  Handbook  more  of  a  work 
of  reference  than  a  textbook.  To  those  outside  the  armed  forces  its  main  interest  lies  in  the 
attempt  to  translate  the  principles  of  the  law  into  practical  instructions.  In  this  respect  it  is 
particularly  interesting  at  a  time  when  most  States  are  in  the  process  of  revising  their  mili¬ 
tary  manuals  to  take  account  of  developments  in  the  law. 
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The  Index  of  International  Humanitarian  Laiv  is  a  reference  work  certain  to  be  widely 
used  by  anyone  engaged  in  research  in  this  field.  Based  upon  an  earlier  work  by  Jiri  Toman, 
the  Index  is  arranged  in  tabular  form  and  shows  the  reader  where  to  look  in  the  Hague  Con¬ 
ventions  of  1907,  the  1949  Geneva  Conventions  and  the  1977  Protocols  for  the  provisions 
dealing  with  a  wide  range  of  topics  from  Abandonment  to  Zones.  Since  the  law  governing 
many  of  these  questions  is  scattered  amongst  several  treaties,  it  is  all  too  easy  to  overlook  the 
provisions  of  one  agreement  by  concentrating  upon  another.  Professor  Solf  (who  died  while 
the  book  was  in  press)  and  Captain  Roach  deserve  the  gratitude  of  all  those  who  need  to 
track  down  the  law  on  any  aspect  of  armed  conflict  for  their  labours  in  building  up  this 
index. 

Christopher  Greenwood 


The  Law  of  the  Sea  and  Mantime  Boundary  Delimitation  in  South-East 
Asia.  By  Kriangsak  Kittichaisaree.  Oxford:  University  Press,  1987.  xv 
+  209  pp.  £ 22.80 . 

This  is  a  modest,  but  useful,  book  stemming  from  a  Ph.D  thesis.  It  covers  baselines,  ‘lines 
of  allocation’,  the  territorial  sea,  the  continental  shelf,  the  exclusive  economic  zone,  islands, 
archipelagos  and  finally,  in  Chapter  10,  the  problems  of  semi-enclosed  seas  in  south-east 
Asia.  There  are  also  ten  useful  appendices. 

The  advantage  of  the  book  lies  in  the  fact  that  the  author  has  produced  details  of  State 
practice  in  the  area  not  generally  available.  There  are  a  few  errors.  For  example,  the  UK 
Orders-in-Council  of  1954  did  not  define  the  lateral  boundaries  of  Brunei,  but  rather  those 
of  the  adjoining  territories  of  North-Borneo  and  Sarawak  (p.  67). 

The  integration  of  the  case  law  into  the  analysis  of  the  various  problems  is  sound  and  per¬ 
ceptive.  He  rightly  notes  the  virtual  abandonment  of  ‘natural  prolongation’,  in  the  physical 
sense,  within  200  miles  of  a  State’s  coast,  following  the  1985  judgment  of  the  ICJ.  In  fact  he 
treats  the  Court’s  judgments  with  almost  excessive  deference.  But  there  is  enough  evidence 
of  originality.  He  raises  the  question,  which  this  reviewer  had  not  seen  raised  before,  of  what 
happens  to  Cambodia’s  maritime  zones,  given  that,  because  of  Vietnam’s  military  occupa¬ 
tion,  neighbouring  States  are  not  prepared  to  enter  into  delimitation  agreements  with  Cam¬ 
bodia.  He  suggests  a  sort  of  ‘trust’  for  Cambodia  (p.  108),  although  he  recognizes  the 
difficulty  that  there  is  no  organ  presently  able  to  act  as  a  supervisory  body. 

As  regards  delimitation  of  the  EEZ,  the  author’s  views  on  the  effect  of  the  Gidf  of  Maine 
judgment  are  unclear.  Of  course,  the  crucial  question  is  whether  the  Chamber  was  right  to 
base  the  delimitation  on  ‘neutral’  factors  in  a  single  maritime  boundary,  thus  excluding  the 
economic  factor  of  relative  dependency  on  the  fisheries  in  question,  and  whether  this  same 
elimination  of  economic  factors  would  be  justified  in  a  purely  EEZ  delimitation.  He  seems  to 
applaud  Judge  Gros’  dissent,  and  even  suggests  that  the  Chamber  gave  ‘preferential  treat¬ 
ment  to  the  fisheries  factors’  (p.  133),  although  this  is  by  no  means  apparent  in  the  judg¬ 
ment. 

There  are  two  fairly  straightforward  chapters  on  Islands  and  Archipelagos,  and  then  a 
final  chapter  on  Semi-Enclosed  Seas.  What  emerges  from  this  is  that,  in  the  South  China 
Sea,  the  coastal  States  have  no  common  interest,  but  rather  conflicting  interests,  so  that  the 
necessary  co-operation  and  flexibility  will  be  very  hard  to  achieve. 

D. W.  Bowett 


International  Law.  By  N.A.  Maryan  Green.  3rd  edition.  London:  Pitman 
Publishing,  1987.  xxlviii  +  333  pp.  £25. 

The  third  edition  of  this  textbook  retains  most  of  its  original  features,  in  particular,  its 
conciseness,  its  many  clear  headings  and  its  readability  which  renders  it  an  easily  usable 
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guide  to  those  unversed  in  international  law.  It  is  especially  suitable  as  a  first  step  for  prac¬ 
titioners  and  those  wishing  to  know  how  certain  affairs  are  in  fact  handled  in  international 
relations.  It  explains  clearly,  for  example,  the  meaning  of  sovereignty  and  personality,  and 
the  practice  of  certain  institutions  such  as  the  International  Law  Commission,  diplomatic 
and  consular  practice  and  matters  related  to  nationality.  International  institutions  are  also 
well  treated,  with  various  features  common  to  all  of  them  being  studied,  rather  than  the 
usual  examination  of  the  United  Nations  with  a  cursory  mention  of  other  institutions. 

On  the  other  hand,  this  reviewer  would  be  wary  of  recommending  this  book  as  a  student’s 
principal  textbook,  or  its  being  used  as  a  final  answer  to  a  problem  which  a  practitioner  is 
dealing  with.  The  reason  for  this  is  that  the  book  frequently  omits  to  mention  the  contro¬ 
versial  aspects  of  many  issues,  or  the  very  different  complexion  that  international  law  has 
taken  in  the  last  forty  years.  In  particular,  the  subject  of  human  rights  is  dealt  with  in  only 
eleven  pages,  two  of  which  are  devoted  to  self-determination,  and  humanitarian  law  is  des¬ 
cribed  in  a  few  lines.  The  treatment  of  some  areas  is  also  at  times  more  simplistic  than 
necessary,  even  in  a  short  general  textbook.  For  example,  the  author’s  explanation  of  cus¬ 
tomary  law,  with  his  emphatic  reliance  on  physical  State  practice,  does  not  even  mention  the 
different  possible  ways  of  looking  at  opinio  juris  or  that  divergent  theories  exist.  In  some 
places,  assertions  are  made  which  could  be  very  misleading,  for  example,  on  p.  103 :  'while  a 
state  may  treat  its  nationals  at  pleasure ,  the  same  does  not  apply  to  its  treatment  of  aliens’ 
(emphasis  added).  Similarly,  in  the  section  on  expulsion  of  persons,  no  mention  is  made  of 
the  principle  of  non-refoulement  of  refugees  or  the  human  rights  implications  of  expelling 
the  family  of  a  national.  The  section  on  the  law  of  the  sea,  whilst  being  essentially  accurate, 
does  not  state  the  source  of  rules  that  are  related,  namely,  whether  they  are  customary,  in 
the  1958  Conventions  or  in  the  1982  Convention.  Although  his  statement  that  ‘fault’  is  not 
an  essential  ingredient  for  the  notion  of  international  responsibility  is  correct,  it  is  mislead¬ 
ing  because  the  rule  itself  may  be  to  take  care,  and  the  violation  of  this  entails  responsi¬ 
bility,  as  in  certain  minimum  standard  cases.  On  this  subject,  this  reviewer  is  unconvinced 
of  the  author’s  repetition  of  the  notion  of  direct  versus  indirect  injury  or  claims.  The 
breach  of  duty  in  many  international  minimum  standard  cases  is  the  failure  to  act  by  organs 
of  State  and,  conversely,  injury  to  nationals  may  be  seen  as  a  direct  injury  to  the  State.  The 
fallibility  of  the  direct/indirect  formula  is  illustrated  in  one  section  where  the  author  cor¬ 
rectly  explains  that  the  local  remedies  rule  only  applies  when  the  individuals  concerned 
have  sought  a  connection  with  another  State.  This  tends  to  indicate,  to  this  reviewer,  that 
responsibility  is  based  more  on  a  balance  of  sovereign  interests  than  a  direct/indirect  con¬ 
cept. 

The  most  important  addition  in  this  third  edition,  however,  is  the  chapter  on  the  use  of 
force.  The  first  part  of  the  chapter  explains  in  a  fairly  orthodox  way  the  notions  of  ‘war’  and 
‘armed  conflict’,  and  the  historical  development  of  the  jus  ad  bellum.  The  second  part  of  the 
chapter,  however,  should  have  been  the  subject  of  an  article  rather  than  part  of  a  textbook, 
for  the  author’s  views  are  just  far  too  controversial  to  be  let  loose  on  a  beginner  in  inter¬ 
national  law.  The  main  thrust  of  his  argument  is  that  the  right  of  self-defence  is  total,  and 
that  as  the  United  Nations  does  not  function  as  foreseen,  only  the  State  which  perceives 
itself  as  threatened  or  attacked  can  decide  whether  and  how  to  use  force  (including  the  use  of 
nuclear  arms!).  He  denies  that  there  is  such  a  rule  as  the  need  for  ‘necessity’  and  ‘proportio¬ 
nality’  in  self-defence  and  even  suggests  that  if  jus  cogens  exists,  a  good  example  of  this 
would  be  the  rule  that  ‘every  nation  is  free  at  all  times  and  regardless  of  treaty  provisions  to 
defend  its  territory  from  attack’  (p.  299).  He  finds  no  difficulty,  therefore,  with  pre-emptive 
strikes  and  also  believes  that  reprisals  involving  the  use  of  force  are  legal.  Thus  he  totally 
disparages  the  importance  of  the  Caroline  incident,  the  doctrine  of  which  has  since  been 
affirmed  by  the  Nuremburg  Tribunal  and  major  Powers.  He  reserves  his  most  virulent 
opinions  for  the  judgment  of  the  International  Court  of  Justice  in  the  case  of  Nicaragua  v. 
USA,  which  he  disagrees  with  on  virtually  every  count,  including  the  fact  that  the  Court 
considered  itself  capable  of  judging  the  case  on  the  basis  of  international  customary  law. 
Admittedly,  one  could  argue  with  the  Court’s  finding  that  the  Charter  reflected  customary 
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law  in  1945,  but  the  Court  did  say  in  the  same  sentence  that  the  Charter  has  influenced  cus¬ 
tomary  law  since  then,  which  Maryan  Green  chooses  to  ignore.  Unfortunately,  lack  of  space 
does  not  allow  a  full  reply  to  his  statements,  but  to  this  reviewer  they  seem,  in  general,  unne¬ 
cessarily  the  epitome  of  ‘right-wing’  thinking,  with  no  sensitivity  for  other  views. 

This  reactionary  flavour  to  the  book  unfortunately  spoils  what  would  otherwise  be  a  clear 
beginner’s  textbook,  with  most  non-controversial  subjects  being  well-explained  and  having, 
ironically,  a  positive  view  of  the  usefulness  and  need  of  international  law. 

Louise  Doswald-Beck 


Public  International  Law  and  the  Future  World  Order:  Liber  Ami  corum  in 
Honor  of  A.J.  Thomas,  Jr.  Edited  by  J.J.  Norton.  Littleton,  CO:  Fred  B. 
Rothman  &  Co.,  1987.  xxxii  +  574  pp.  $47.50. 

This  book,  which  has  not  been  typeset,  is  the  result  of  a  Conference  held  at  the  Southern 
Methodist  University  School  of  Law.  The  object  of  that  gathering  was  apparently  to  honour 
Professor  Thomas  with  a  discussion  of  topics  from  all  areas  of  international  law.  The  reader 
should  therefore  not  expect  a  collection  of  essays  on  the  future  of  world  order  alone,  but 
rather  a  volume  of  twenty  speeches  and  articles  of  differing  length  and  quality,  also  covering 
private  international  law,  EEC  law  and  even  comparative  law.  For  reasons  of  space  this 
review  will  have  to  be  confined  to  the  contributions  connected  with  the  title  of  the  book. 

The  substantive  part  of  the  volume  begins  with  a  very  brief  and  therefore  somewhat  shal¬ 
low  outline  by  William  Bishop  Jr.  on  ‘The  Role  of  International  Law  in  a  Peaceful  World’. 
Bishop  finds  comfort  in  the  fact  that  international  law  is  being  routinely  applied  in  today’s 
world,  but  laments  the  absence  of  compulsory  jurisdiction  when  disputes  arise  between 
States.  Despite  a  certain  lack  of  effectiveness  which  he  detects  in  contemporary  international 
law,  Bishop  concludes  optimistically  that  the  international  system  is  moving  gradually 
towards  a  ‘world  rule  of  law’  (p.  14). 

The  views  of  Rui  Mu  on  ‘Future  Possibilities  of  International  Law  and  the  World  Econ¬ 
omic  Order’  from  a  Chinese  perspective  are  again  brief,  but  interesting.  Mu,  who  openly 
admits  to  China’s  Third-World  status,  distances  himself  from  some  of  the  more  progressive 
international  lawyers.  For  example,  he  does  not  claim  that  the  UN  resolutions  on  a  New 
Economic  Order  are  actually  the  governing  law  already.  Overall,  Mu’s  remarks  seem  to 
reflect  China’s  desire  to  be  taken  seriously  as  a  stable  trading  partner  and  a  secure  place  for 
investments. 

Thomas  Frank’s  contribution  on  ‘The  Prerogative  Powers  of  the  [UN]  Secretary-General’ 
is  a  lucid  survey  of  mediation  and  fact-finding  undertaken  by  successive  UN  Secretaries- 
General  without  specific  authorization  by  the  Security  Council  or  the  General  Assembly.  He 
concludes  that  consistent  practice  from  Lie  to  de  Cuellar  has  firmly  established  the  Sec¬ 
retary-General’s  right  to  undertake  such  activities. 

Another  interesting  contribution  is  furnished  by  Garcia  Amador.  In  his  ‘Conflicting 
Views  on  Expropriation’  the  author  exposes  superficiality  and  fault  in  some  modern  re- 
evaluations  of  the  applicable  law.  On  that  basis  he  warns  against  attempts  to  change  the  tra¬ 
ditional  law  on  sovereignty  over  natural  resources  without  first  having  understood  it  prop¬ 
erly.  The  effectiveness  of  Amador’s  well  taken  argument  is,  however,  diminished  by  poor 
editorship  of  the  article. 

Covey  T.  Oliver  adds  a  dim  view  of  the  ‘World  Court  and  World  Order’  to  the  selection  of 
essays.  He  fears  that  the  Court  may  be  drifting  progressively  into  the  sphere  of  irrelevance. 
His  criticism  of  the  Court,  and  the  States  which  fail  to  use  it,  is  somewhat  harsh,  and  not 
always  well  supported.  Oliver  argues  convincingly  against  recent  proposals  made  by  Falk  to 
enhance  the  status  of  the  Court,  but  fails  to  add  better  suggestions  of  his  own. 

Theo  Van  Bovens’  sketch  on  ‘Human  Rights  and  World  Order’  contrasts  the  Western/ 
liberal  ideals  enshrined  in  the  Universal  Declaration  of  Human  Rights  with  the  current  reali¬ 
ties  of  suffering  and  deprivation  in  many  parts  of  the  world.  The  writer  proceeds  casually  to 
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link  human  rights  to  ‘liberation’  without  properly  clarifying  the  concept  he  is  invoking. 
Radical  cures  for  the  present  ills  of  the  world  are,  however,  rejected  by  Van  Bovens,  who 
urges  us  to  continue  the  quest  for  human  rights  within  the  realities  of  the  current  State-cen¬ 
tered  system. 

The  following  two  articles  deal  with  the  law  of  the  sea.  K.  R.  Simmons,  in  his  usual  man¬ 
ner,  offers  a  very  informative  overview  of  the  structure  and  work  of  ‘The  United  Nations 
[Law  of  the  Sea  Convention]  Preparatory  Commission  and  the  Future  of  Deep  Sea  Mining’ 
up  to  1984.  Simmons  then  briefs  the  reader  on  the  ‘Mini  Treaty’  controversy.  By  way  of  con¬ 
clusion  he  predicts  that  the  industrialized  States  which  have  chosen  to  stay  outside  of  the 
UNCLOS  III  deep  sea  mining  regime,  and  especially  the  USA,  will  not  revise  their  position 
until  the  guarantees  offered  for  pioneer  investors  within  the  framework  of  the  Preparatory 
Commission  have  been  widened  considerably. 

Paul  Trejos  presents  a  ‘Latin  American  View  on  the  Law  of  the  Sea’.  He  reminds  us  of  the 
innovations  in  general  international  law  which  were  pioneered  mainly  by  statesmen  and 
writers  from  South  America.  In  his  remarks  focused  on  the  law  of  the  sea  he  traces  the  con¬ 
cept  of  the  200  nm  exclusive  economic  zone  back  to  the  desire  of  the  Latin  Americans  to  be 
compensated  for  the  lack  of  an  exploitable  continental  shelf.  His  description  of  the  legal 
nature  of  the  EEZ  is  perhaps  a  bit  rushed. 

The  last  contribution  to  be  surveyed  here  comes  from  the  pen  of  Ann  Van  Wynen 
Thomas,  the  wife  of  A.  ].  Thomas  in  whose  honour  the  collection  of  essays  was  published. 
Her  piece  on  the  ‘Attempts  to  Control  Chemical  and  Biological  Weapons’  shows  her  superb 
knowledge  of  that  area  of  arms  control.  She  demonstrates  effectively  that  the  law  on  the  sub¬ 
ject  is  far  from  settled  and  clear,  and  regards  the  current  efforts  to  achieve  additional  legal 
regulation  with  considerable  scepticism.  It  would  be  interesting  to  know  whether  the  excit¬ 
ing  recent  developments  in  the  area  of  arms  control  verification,  and  especially  on  site 
inspection,  would  lead  her  to  a  more  optimistic  conclusion. 

The  other,  in  part  substantial,  articles  in  the  book  are:  Grossfeld,  ‘Transnational  Corpor¬ 
ations  and  the  Reorientation  of  International  Economic  Law’;  Bolger,  ‘The  Interrelation 
Between  Comparative  Law  and  Private  International  Law’;  Ebke,  ‘Enforcement  Tech¬ 
niques  Within  the  European  Communities’;  Sandrock,  ‘Dispute  Resolution  in  International 
Business  Transactions’;  Bunge,  ‘The  Calvo  Doctrine  and  the  Codes  of  Conduct  for  Trans¬ 
national  Corporations’;  Gold,  ‘Public  International  Law  in  the  International  Monetary  Sys¬ 
tem’;  Buxbaum,  ‘The  Role  of  Public  International  Law  in  International  Business 
Transactions’;  Salacuse,  ‘Toward  a  New  Treaty  Framework  for  Direct  Foreign  Invest¬ 
ment’;  Norton,  ‘International  Law  and  the  Remaking  of  Western  Europe’;  Carl,  ‘The  Latin 
American  Integration  Association’;  and  Allan  and  Hiscock,  ‘Economic  Cooperation  in 
Investment  Regimes  in  the  Pacific  Basin’. 

Marc  M.  Weller 

Nuclear  Weapons  and  International  Law.  Edited  by  Istvan  Pogany. 
Aldershot,  Hants:  Avebury  Gower  Publishing  Co.  Ltd.,  1987.  xiii  +  253 
pp.  +  index,  £25. 

The  current  debate  about  the  modernization  of  NATO’s  shorter-range  nuclear  weapons 
in  Europe  adds  significance  to  this  volume,  which  was  conceived  by  the  Faculty  Staff  Semi¬ 
nar  at  the  University  of  Exeter  in  1985. 

The  first  two  chapters  repeat  the  well-known  controversy  about  the  legality  or  illegality  of 
possession  and  use  of  nuclear  weapons.  The  first  essay  by  Malcolm  N.  Shaw  is  written  from 
a  traditionalist  viewpoint.  The  author  leads  us  through  the  main  strands  of  the  general  obli¬ 
gations  arising  from  the  conventional  and  customary  laws  of  war.  He  rejects  the  attempts  to 
illegitimatize  the  utilization  of  nuclear  weapons  in  war  through  United  Nations  General 
Assembly  resolutions  and  defends  NATO’s  current  first  use  strategy.  Shaw  does,  however, 
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conclude  from  his  survey  of  the  laws  and  customs  of  war  that  the  use  of  warheads  larger  than 
iookt  would  almost  invariably  be  unlawful’,  unless  they  are  launched  as  a  ‘graduated 
response’  (p.  17). 

Nicholas  Grief  s  article  on  ‘The  Legality  of  Nuclear  Weapons’  actually  represents  a  differ¬ 
ent  school  of  thought  from  that  which  the  title  would  suggest.  Grief  argues  that  anv  use  of 
nuclear  weapons  would  be  illegal,  because  .  .  .  the  nature  of  nuclear  weapons  makes  it  vir¬ 
tually  inevitable  that  indiscriminate  effects  would  accompany  their  use’  (p.  28).  This  broad 
statement,  which  ignores,  for  example,  the  possibility  of  a  strictly  limited  use  of  nuclear 
battlefield  weapons  on  land,  or  their  use  against  ships  isolated  on  the  high  seas,  is  based  on 
the  familiar  exegesis  of  the  laws  of  war,  the  Genocide  Convention,  the  Nuremberg  Prin¬ 
ciples,  the  regulations  for  environmental  protection  and  General  Assembly  resolutions. 

The  author  stretches  his  argument  further  when  he  concludes  that  even  the  possession  of 
nuclear  weapons  is  illegal.  Grief  makes  a  brave  attempt  to  defend  this  difficult  position,  but 
he  fails  to  produce  much  evidence  of  law  on  which  he  could  base  his  argument.  For  example, 
he  cites  a  UN  Human  Rights  Committee  Report  in  support  of  the  contention  that  nuclear 
weapons  are  inherently  illegal  (p.  40).  The  passage  which  he  paraphrases  does,  however, 
not  make  that  point,  and  even  if  it  did,  its  legal  persuasiveness  would  be  rather  questionable. 

The  author’s  contention  is  further  undermined  in  almost  an  amusing  way  by  his  own 
article  later  in  the  book  currently  under  review.  In  his  discussion  of  nuclear  tests  (last 
chapter)  he  argues  extensively  that  atomic  testing  even  in  the  atmosphere  is  not  at  ali  illegal 
per  se  under  general  customary  international  law.  This  conclusion  hardly  squares  with  the 
assertion  that  already  the  deployment  of  nuclear  weapons  in  itself  constitutes,  for  example, 
‘a  crime  against  peace’  or  a  ‘conspiracy  to  commit  genocide’  (p.  41).  If  deployment  would 
have  to  be  classified  as  a  crime  against  peace  and  conspiracy  to  commit  genocide  or  any  other 
violation  of  general  custom  or  even  jus  cogens,  then  the  testing  of  nuclear  weapons  in  prepar¬ 
ation  for  possible  use  would  surely  have  to  fall  under  the  same  category  of  illegality. 

Mark  Janis  poses  the  question  ‘Do  “Laws”  Regulate  Nuclear  Weapons?’  The  author 
briefly  introduces  H.  L.  A.  Hart’s  general  concept  of  law.  He  then  produces  an  atypically 
shallow  and  perhaps  distorted  overview  of  the  historic  development  of  the  laws  of  war.  In 
the  end,  Janis  seems  to  offer  the  proposition  that  legal  regulations  covering  nuclear  weapons 
may  or  may  not  be  considered  a  legal  system  in  Hart’s  sense,  depending  on  one’s  own  view¬ 
point. 

Istvan  Pogany  adds  a  re-evaluation  of  ‘Nuclear  Weapons  and  Self  Defence  in  Inter¬ 
national  Law’  to  the  collection  of  essays.  That  topic  was  hotly  contested  some  twenty  years 
ago,  and  has  mostly  been  treated  in  footnotes  since  then.  Pogany  brings  the  discussion  of  the 
subject  up  to  date  and  adds  his  analysis  of  the  legal  views  put  forward  on  the  occasion  of 
Israel’s  destruction  of  the  Iraqi  nuclear  facility  Osirak  in  1981.  His  clear  grasp  of  issues  of 
nuclear  strategy  makes  this  contribution  especially  worthwhile. 

‘Nuclear  Weapons  and  Non  Proliferation:  the  Legal  Aspects’  by  John  Woodliffe  is  a  well 
crafted,  but  perhaps  slightly  unexciting  piece  of  work.  The  reader  is  lead  through  a  brief  his¬ 
tory  of  the  movement  towards  non-proliferation,  introduced  to  the  structure  of  the  legal 
framework  and  then  confronted  with  its  current  problems.  A  more  daring  attempt  to  analyse 
the  (customary  ?)  legal  nature  of  the  Non-Proliferation  Treaty  regime  in  the  light  of  the 
small  but  significant  number  of  non-signatory  States  is  not  made. 

Iain  Cameron  covers  the  still  controversial  issue  of  ‘Anti-Ballistic  Missile  Systems  and 
International  Law’.  He  is  well  versed  in  the  political  and  legal  aspects  of  the  SDI  issue,  and 
ably  defends  the  traditional  interpretation  of  the  ABM  Treaty  in  this  adequately  docu¬ 
mented  contribution. 

Patricia  Birnie  uses  her  article  on  the  ‘Law  of  the  Sea  and  Nuclear  Weapons’  to  exhibit  her 
expert  knowledge  on  law  of  the  sea.  She  covers  the  major  aspects  of  the  strategic  uses  of  the 
high  seas,  the  EEZ  and  territorial  seas  concisely.  Questions  of  the  current  status  of  custom¬ 
ary  international  law  in  light  of  the  failure  of  the  United  Nations  Convention  on  the  Law  of 
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the  Sea  to  achieve  universal  acceptance  are  not  dealt  with  in  detail.  Since  even  the  treaty  law, 
in  so  far  as  it  is  applicable,  is  often  open  to  a  variety  of  differing  interpretations  with  respect 
to  military  use  of  the  seas,  a  deeper  investigation  would  certainly  have  been  appreciated  by 
many.  However,  considering  the  limited  space  of  an  article,  the  author  manages  to  give  an 
excellent  overview. 

‘Nuclear  Weapon-Free  Zones’  are  treated  authoritatively  by  David  Freestone  and  Scott 
Davidson.  The  authors  adopt  a  sober  view  towards  NFZs,  which  they  examine  in  quite 
some  detail  in  terms  of  both  politics  and  law.  Their  well  documented  article  will  certainly 
become  a  major  reference  point  in  future  discussions  of  this  currently  neglected  topic,  which 
is  bound  to  gain  in  relevance  over  the  next  years. 

Nicholas  Grief  concludes  the  book  with  the  essay  on  ‘Nuclear  Tests  and  International 
Law’  which  has  already  been  mentioned  above.  He  surveys  the  applicable  arms  control  law, 
and  the  preparatory  documents  of  the  1958  Law  of  the  Sea  Conference,  but  omits  to  investi¬ 
gate  in  any  detail  whether  the  1982  Convention  might  have  added  anything  to  that  dis¬ 
cussion.  Grief’s  analysis  of  the  atmospheric  testing  issue  in  terms  of  customary  international 
law  is  well  argued,  but  possibly  controversial.  He  concludes  that  there  is  no  prohibition  of 
nuclear  testing  in  the  atmosphere  per  se  in  general  customary  international  law.  Instead,  he 
attempts  to  construct  a  prohibition  of  atmospheric  testing  from  reasonable  use  theories 
based  on  treaties  governing  the  freedom  of  sea  and  air  transport,  the  weak  international 
environmental  law,  and  even  the  rather  unspecific  human  right  to  life. 

With  some  exceptions,  this  book  is  overall  a  very  helpful  collection  of  articles.  Most  of  the 
contributions  are  argued  tightly  in  terms  of  law,  and  not  in  terms  of  abstract  human  aspir¬ 
ations.  The  inclusion  of  articles  on  subjects  usually  not  covered  in  treatments  of  nuclear 
weapons  and  international  law  makes  the  book  especially  valuable. 


Marc  M.  Weller 


State  Immunity:  Some  Recent  Developments.  By  Christoph  H. 
Schreuer.  Cambridge:  Grotius  Publications  Ltd.,  1988.  xxiii  +  200  pp. 
£28. 

Professor  Schreuer’s  book,  published  in  the  Hersch  Lauterpacht  Memorial  Lecture 
Series,  is  based  on  thorough  research,  a  clear  presentation  of  some  new  cases  concerning 
State  immunity,  an  up-to-date  account  of  a  variety  of  national  legislation,  the  European 
Convention  on  State  Immunity,  and  also  the  present  achievements  of  the  International  Law 
Commission  and  International  Law  Association.  The  book  consists  of  seven  chapters: 
1. Introduction;  2. Commercial  Transactions;  3. Torts;  4. Arbitration;  5. State  Entities; 
6. Enforcement;  7. Conclusions. 

As  to  the  distinction  between  commercial  and  non-commercial  activities  of  a  State,  the 
author  rightly  stresses  that  such  a  distinction  is  not  ‘unworkable’,  although  he  admits  that  it 
is  not  possible  to  draw  a  precise  line,  and  a  border-line  area  will  always  remain.  This  area 
(called  by  the  author  the  ‘grey  zone’)  can  be  narrowed  if  the  right  criteria  are  employed,  and 
if  courts  are  prepared  to  look  beyond  national  confines  to  try  to  find  common  international 
standards  (p.  41)’  His  criteria  are  broadly  as  follows:  1  .Who  participated  in  the  transaction? 
2. What  could  be  regarded  as  the  claimant’s  legitimate  expectations  towards  the  defendant 
State?  3. Was  the  entire  setting  of  the  contacts  between  claimant  and  State  defendant  typi¬ 
cally  commercial?  4. Did  the  State  use  its  sovereign  prerogative  in  effecting  the  transaction, 
for  example  by  granting  tax  exemptions  or  promising  future  preferential  treatment  in  a  non¬ 
commercial  context,  or  did  it  use  purely  commercial  incentives?  5. Were  the  legal  forms  and 
methods  employed  in  the  transaction  purely  commercial  such  as  purchase  of  goods,  issuing 
letters  of  credit,  or  did  the  State  employ  methods  not  typical  of  normal  business  methods? 
6.  Would  denial  of  immunity  to  the  defendant  State  have  purely  commercial  consequences  or 
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would  it  involve  ‘political’  implications  atypical  of  a  private  defendant?  7. What  effects  will 
the  granting  or  denial  of  immunity  have  on  the  planning  of  similar  transactions  in  the 
future?  (p.  42).  Not  surprisingly,  Professor  Schreuer  concludes  that  none  of  these  criteria 
provides  a  safe  answer  by  itself.  But  he  suggests  that  taken  together  they  will  usually  give 
satisfactory  guidelines  for  this  difficult  distinction  (p.  43). 

There  are  many  problems  on  the  international  plane  which  are  not  clearly  regulated  by 
international  law,  because  of  lack  of  unanimity  among  the  States.  One  prominent  example  is 
nationalization  and  resulting  problems  like  standards  of  compensation.  The  absence  of  an 
agreed  rule  as  to  the  standards  of  compensation  makes  it  necessary  to  examine  each  case  sep¬ 
arately  against  certain  criteria.  A  composite  test  balancing  a  number  of  different  factors 
might  become  one  of  the  solutions.  Thus  Professor  Schreuer’s  approach  could  be  capable  of 
being  applied  also  to  other  situations. 

A  particularly  interesting  dimension  is  presented  by  the  part  of  the  book  devoted  to  torts 
as  exceptions  to  State  immunity.  This  aspect  of  the  problem  is  of  increasing  importance, 
especially  in  situations  where  the  territorial  link  (most  probably  still  necessary  in  order  to 
establish  a  waiver  of  immunity)  is  not  so  clear.  According  to  the  author,  ‘the  strict  rule  that 
the  tort  must  have  been  committed  entirely  in  the  forum  State  might,  one  day,  be  replaced 
by  a  more  flexible  “effects”  principle,  under  which  immunity  might  be  withdrawn  when  a 
tort  committed  abroad  shows  direct  effects  in  the  forum  State.  This  would  permit  jurisdic¬ 
tion  over  State-sponsored  trans-boundary  terrorism  by  way  of  letter  bombs,  explosives 
placed  on  board  aircraft,  and  proverbial  shots  across  the  border  and  also  over  instances  of 
trans-frontier  pollution’  (p.  61).  Perhaps  this  could  lead  to  a  situation  wherein  ‘violations  of 
international  law  amounting  to  criminal  activity,  such  as  terrorism  and  other  gross  violations 
of  human  rights,  should  not  be  covered  by  State  immunity’  (p.  57). 

Since  most  of  the  recent  codifications  of  State  immunity  law  also  include  references  to 
arbitration  agreements  as  an  exception  to  immunity,  the  author  examines  State  immunity  to 
reach  a  conclusion  according  to  which  ‘undertakings  to  arbitrate  should  be  accepted  as  inde¬ 
pendent  exceptions  to  State  immunity,  but  only  to  the  extent  covered  by  the  original  agree¬ 
ment  to  arbitrate’  (p.  91).  Here  Professor  Schreuer  predicts  that  ‘a  reasonable  assumption  of 
jurisdiction  over  awards  rendered  abroad  in  combination  with  the  application  of  treaty  obli¬ 
gations  to  implement  non-national  awards  should  provide  a  realistic  chance  for  victorious 
private  litigants  to  find  a  forum  to  have  an  award  in  their  favour  implemented  against  a 
foreign  State’  (p.  91). 

A  lot  of  confusion  in  the  area  of  State  immunity  is  caused  by  the  variety  of  entities  which 
play  a  considerable  role  on  the  international  plane  and  are  claimed  to  be  entitled  to 
immunity.  The  author’s  presentation  of  this  rather  controversial  aspect  of  the  problem  of 
State  immunity  is  very  interesting.  The  method  of  examination  previously  applied  in  the 
book  here  brings  good  results.  An  analysis  of  municipal  legislation  and  recent  cases  leads 
Professor  Schreuer  to  the  acceptance  of  a  functional  approach  towards  the  immunity  of  State 
entities.  He  observes  that  ‘the  decisive  aspect  is  not  status  but  whether  the  transaction  or  act 
which  gives  rise  to  the  claim  is  of  a  governmental  or  public  nature  or  merely  a  private  act’ 
(p.  95).  Such  a  view  is  logical  but  it  may  create  some  difficulties  in  practice.  For  in  such 
situations  courts  confronted  with  the  issue  of  immunity  will  have  to  test  it  against  the  back¬ 
ground  of  foreign  law.  The  difficulty  will  be  particularly  acute  in  cases  where  there  are  signi¬ 
ficant  discrepancies  between  the  two  systems.  The  author  notices  that  especially  in  socialist 
structures,  Western  concepts  of  legal  personality  or  ownership  may  be  almost  impossible  to 
apply  (p.  122).  Professor  Schreuer’s  suggestion  as  to  future  development  in  such  cases 
reflects  his  common  sense.  He  says  that  ‘an  economic  policy  based  on  the  deliberate  and  cal¬ 
culated  breach  of  contractual  obligations  is  not  going  to  yield  long  term  advantages  to  the 
country  concerned.  The  loss  of  good  will  and  credibility  is  likely  to  inflict  considerably  more 
damage  than  the  performance  of  an  unprofitable  contract’  (p.  118). 

Enforcement  once  the  issue  of  immunity  has  been  decided  seems  to  create  a  number  of 
difficulties,  for  this  usually  means  enforcement  of  a  decision  of  a  foreign  court.  It  should  not 
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surprise  the  reader  that  ‘State  practice  has  been  rather  more  cautious  about  withdrawing 
immunity  from  execution  than  about  denying  immunity  from  jurisdiction’  (p.  126).  Thus 
the  gap  between  jurisdiction  over  foreign  States  and  enforcement  against  them  has  not  been 
closed  (p.  167).  ‘Situations  in  which  a  successful  litigant  is  left  without  an  effective  remedy 
for  enforcement  are’,  according  to  the  author,  likely  to  remain  common  (p.  167)- 

In  his  conclusions  Professor  Schreuer  makes  the  point,  among  others,  that  national  legis¬ 
lation  may  present  new  standards  for  international  law  and  may  have  a  certain  model  effect. 
He  hopes  that  the  recent  codifications  will  become  the  starting-point  for  more  precise  and 
rational  standards  of  customary  international  law  (p.  170). 

This  is  an  excellent  piece  of  scholarship  very  handsomely  produced. 

Z.  Wlosowicz 


State  Responsibility  and  the  Marine  Environment:  The  Rules  of  Decision. 
By  Brian  D.  Smith.  Oxford:  Oxford  University  Press,  1988.  xviii  +  281 
pp.  (including  bibliography  and  index).  £30. 

This  relatively  slim  volume  is  another  in  the  series  of  Oxford  monographs  in  international 
law.  The  book  is  essentially  a  Ph.D  dissertation  that  attempts  to  bring  together,  in  the  con¬ 
text  of  the  marine  environment,  three  areas  of  customary  international  law:  State  responsi¬ 
bility,  State  jurisdiction  and  the  law  of  the  sea.  The  underlying  assumption  of  the  book  is 
that  the  international  law  applied  to  decide  specific  cases  of  injury  to  the  marine  environ¬ 
ment  emerges  from  the  confluence  of  those  three  areas  of  customary  international  law.  The 
merit  of  such  an  exercise  is  that  it  presents  both  the  international  law  academic  and  the  prac¬ 
titioner  with  a  useful,  albeit  somewhat  broad,  analytical  model  that  might  be  applied  not 
only  to  the  marine  environment  but  also  to  other  law  of  the  sea  topics  and  to  other  subject 
areas  of  international  law. 

The  advantage  of  the  dissertation  format  is  that  the  book  contains  a  well-annotated  and 
concise  exposition  of  the  basic  international  law  on  both  State  responsibility  and  the  law  of 
the  sea.  Inasmuch  as  the  author  concludes  that  existing  law  is  a  ‘perfectly  adequate  founda¬ 
tion  for  an  equitable  and  effective  regime’  for  determining  State  responsibility  for  marine 
environmental  injury,  the  book  presents  little  that  is  substantively  new  that  could  not  be 
obtained  in  more  depth  by  reference  to  the  major  works  on  State  responsibility  or  the  law  of 
the  sea. 

The  book  is  divided  into  three  parts.  Part  I  summarizes  (in  60  pages)  the  general  rules  of 
State  responsibility  applicable  to  breaches  of  any  international  law  norm.  Here,  the  book 
endorses  the  prevailing  objective  theory  of  State  responsibility,  reviews  the  principles  for 
attribution  to  a  State  of  the  acts  of  State  organs,  agents  and  private  parties,  and  deals  with 
the  special  problems  associated  with  a  single  set  of  circumstances  which  may  give  rise  to 
multiple  State  responsibility.  In  the  latter  regard,  the  emphasis  is  on  the  consequences  of 
multiple  State  responsibility  especially  the  problem  of  compensation.  The  author  suggests 
that  the  international  system  should  borrow  from  municipal  law  a  scheme  of  joint  and 
several  liability  coupled  with  a  right  of  contribution. 

Part  II  sets  out  (in  62  pages)  the  specific  rules  of  customary  international  environmental 
law  that  a  State  is  obliged  to  follow.  Specifically,  it  applies  interrelated  and  familiar  custom¬ 
ary  international  law  principles  —  sic  utere  tuo  ut  alienum  non  laedas  (one  must  so  use  his 
own  as  not  to  do  injury  to  another),  good  neighbourliness,  the  prevention  of  abuse  of  rights, 
and  the  associated  procedural  duties  to  inform,  consult  and  negotiate  —  to  three  loci  of 
environmental  injury:  injury  within  the  territory  of  another  State;  injury  beyond  State  terri¬ 
tory;  and  injury  within  the  polluting  State’s  territory. 

Part  II  closes  with  an  examination  of  the  degree  to  which  a  State  is  strictly  responsible  for 
private  conduct  without  regard  to  fault.  Here,  the  book  assesses  strict  responsibility  in  the 
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context  of  international  law  cases,  State  practice,  and  the  writings  of  publicists.  The  Corfu 
Channel  case,  ICjf  Reports ,  1949,  p.  3,  is  somewhat  miscast  as  a  decision  that  more  comfor¬ 
tably  reflects  a  negligence  approach  than  a  strict  responsibility  approach  on  the  grounds  that 
the  ICJ  implied  that,  without  knowledge  on  Albania’s  part  of  the  presence  of  mines  in  its 
territorial  waters,  no  State  responsibility  could  arise  for  the  damage  to  British  mine¬ 
sweepers.  However,  in  the  Corfu  Channel  case  the  ICJ  found  Albania  responsible  even 
though  it  never  factually  established  that  Albania  actually  knew  of  the  mines  and  the 
decision  pointedly  observed  that  Albania  had  the  means  of  knowledge  at  its  disposal  and  that 
this  was  sufficient  in  those  circumstances  to  find  State  responsibility. 

Part  II  also  discusses  actio  populatis  (i.e.  a  right  vested  in  any  State  to  vindicate  a  public 
interest)  in  the  context  of  harm  occurring  beyond  the  polluting  State’s  territory.  Here,  the 
book  correctly  concludes  that  actio  populatis  is  not  a  functional  principle  of  customary  inter¬ 
national  law  upon  which  a  State  may  establish  the  legal  interest  requirement  for  locus  standi 
to  pursue  a  claim.  However,  in  the  process  of  reaching  that  conclusion,  the  book  mischarac- 
terizes  the  Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3,  and  the  joint  dissent  in  the 
Nuclear  Tests  cases,  ICJ  Reports,  1974,  p.  253,  as  endorsements  of  actio  populatis .  In  Bar¬ 
celona  Traction,  the  ICJ  was  careful  to  state  that  community  interests  capable  of  protection 
must  be  derived  from  ‘principles  and  rules’  which  have  ‘entered  into  the  body  of  general 
international  law’  or  are  conferred  ‘by  international  instruments  of  a  universal  or  quasi- 
universal  character’:  ICJ  Reports,  1970,  at  p.  32.  That  is,  community  interests  do  not  inure 
to  a  party  by  the  mere  fact  of  its  membership  in  the  international  community.  Similarly,  the 
joint  dissent  in  the  Nuclear  Tests  cases  made  it  clear  that  there  would  have  to  be  a  determi¬ 
nation  whether  the  asserted  general  rule  prohibiting  atmospheric  nuclear  tests  actually  ‘con¬ 
fers  a  right  on  every  State  individually  to  prosecute  a  claim  to  secure  respect  for  the  rule’: 
ICJ  Reports,  1974,  at  pp.  369-70. 

Part  III  (in  122  pages)  states  the  existing  law  of  the  sea  governing  State  legal  authority 
over  ocean  vessels,  and  the  juridical  maritime  zones.  The  major  contribution  of  Part  III  is 
its  application  of  the  general  and  specific  State  responsibility  rules  summarized  in  Parts  I 
and  II  to  the  exclusive  economic  zone  and  the  high  seas.  Apart  from  this  analysis,  however, 
one  could  obtain  a  deeper  and  better  written  exposition  of  the  current  law  of  the  sea  in  a  con¬ 
cise  but  thorough  form  in  Churchill  and  Lowe’s  The  Law  of  the  Sea,  recently  issued  in  its 
second  edition.  Curiously,  there  is  little  discussion  in  depth  of  the  contiguous  zone,  conti¬ 
nental  shelf  and  deep  sea-bed. 

The  overall  criticisms  of  the  tripartite  organization  of  the  book  are  three.  First,  the  div¬ 
ision  among  general  and  specific  State  responsibility  rules  and  the  law  of  the  sea  leaves  an 
impression  that  a  bright  line,  easily  discernible,  exists  between  the  three  areas.  For  example, 
the  discussion  in  Part  I  of  the  general  rules  of  State  responsibility  contains  little  or  no  refer¬ 
ence  to  the  specific  rules  of  State  responsibility  for  environmental  law  or  the  law  of  the  sea. 
While  this  separateness  might  be  necessary  from  an  organizational  point  of  view,  some 
acknowledgment  of  their  interdependence  would  seem  to  be  required. 

Secondly,  the  analysis  tends  to  flow  one  way  from  the  general  State  responsibility  rules 
down  to  the  rules  of  decision  for  the  law  of  the  sea.  Certainly  there  is  some  flow  and 
influence  the  other  way.  Perhaps  an  introductory  chapter  to  explain  the  analytical  model  and 
the  interaction  among  the  three  areas  of  law  would  have  been  especially  helpful  here. 

Finally,  the  book  does  not  deal  adequately  with  the  question  of  the  need  for  a  demon¬ 
stration  of  potential  or  real  material  damage  as  a  predicate  to  State  responsibility  for  marine 
pollution.  For  the  most  part,  State  responsibility  for  injury  to  the  marine  environment 
revolves  around  the  fact  of  pollution.  And  arguably  a  threshold  definitional  and  factual 
requirement  for  pollution  is  material  damage.  That  requirement  would  seem  to  be  relevant, 
at  a  minimum,  to  the  author’s  discussion  of  injury,  liability,  multiple  State  responsibility 
and  actio  populatis  and  should  have  been  treated  in  some  depth. 


James  E.  Hickey,  Jr. 


260 


REVIEWS  OF  BOOKS 


Repertono  da  Pratica  Brasiliera  do  Direito  International  Publico.  Edited 
by  Antonio  Augusto  Can^ado  Trindade.  Brasilia:  Fundagao  Alexandre 
de  Gusmao,  1984-88.  6  volumes:  Periods  1889-1898,  271  pp. ;  1899-1918, 
518  pp.;  1919-1940,  278  pp.;  1941-1960,  365  pp.;  1961-1981,  353  pp.; 
General  Analytical  Index,  237  pp. 

Despite  the  accelerating  rate  of  growth  of  multilateral  conventions,  many  issues  of  public 
international  law  can  still  be  determined  only  by  the  application  of  customary  rules  in  which 
State  practice  plays  the  dominant  creative  part.  In  order  to  determine  the  existence  and 
scope  of  any  given  customary  rules  those  concerned  must  turn  to  the  evidences  of  State  prac¬ 
tice  most  readily  available  to  them,  and  for  long  this  meant  the  practice  of  only  a  few  States 
of  which  the  USA,  the  UK  and  France  were  the  most  accessible.  The  last  twenty  years, 
however,  have  seen  the  practice  of  more  and  more  States  become  available  for  public  scru¬ 
tiny,  often  as  the  result  of  academic  enterprise  rather  than  through  the  initiative  of  the 
governments  themselves.  Publication  takes  the  form  either  of  digests  covering  a  substantial 
number  of  years  in  a  single  work,  for  example  Italy,  Switzerland  and  Japan,  or,  and  in  some 
cases  additionally,  annual  or  more  regular  surveys  of  practice,  for  example  Belgium,  the 
Federal  Republic  of  Germany,  Australia,  Canada,  Switzerland,  Japan  and  the  Netherlands. 
Brazil  has  now  joined  the  former  category  with  a  substantial  multi-volume  digest  covering 
the  second  half  of  its  independent  history. 

The  present  work  appears  to  be  the  fruit  of  private  enterprise,  commissioned  in  1982  by 
the  Alexandre  de  Gusmao  Foundation  and  the  Rio-Branco  Institute.  It  had  the  good  fortune 
to  obtain  as  editor  Professor  Trindade,  at  that  time  a  university  teacher  of  international  law 
but  since  August  1985  legal  adviser  to  the  Brazilian  Foreign  Ministry.  In  addition  to  the 
editing  and  arrangement  of  the  material  reproduced,  Professor  Trindade,  who  in  his  office  is 
successor  to  such  distinguished  jurists  as  Bevilaqua,  Carneiro,  Accioly  and  Valladao,  has 
contributed  substantial  and  stimulating  introductions  to  each  of  the  volumes  in  which  he 
discusses  aspects  of  the  role  of  State  practice  in  the  formation  of  international  law.  It  is  a 
tribute  to  the  energy  of  the  editor  and  to  the  seriousness  of  purpose  of  the  bodies  supporting 
him  that  the  entire  work  has  been  produced  within  six  years.  Thus  Brazil  has  one  of  the  most 
up  to  date  digests  of  practice  and  it  is  proposed  to  issue  in  the  near  future  a  second  edition  to 
the  last  substantive  volume  which  will  bring  the  practice  up  to  the  end  of  1986. 

Even  before  the  present  work  was  commenced,  Brazilian  practice  was  available  to  an 
extent  greater  than  in  many  other  countries,  though  largely  inaccessible  to  most  scholars 
outside  Brazil.  Thus,  for  example,  the  reports  ( Relatonos )  of  the  Foreign  Ministry  to  the 
President  sometimes  reproduced  diplomatic  correspondence.  An  interesting  example  of  this 
was  in  respect  of  the  dispute  between  Britain  and  Brazil  over  the  sovereignty  of  the  island  of 
Trindade  at  the  end  of  the  last  century,  which  is  reproduced  in  part  in  the  first  volume.  Fur¬ 
thermore,  the  papers  of  some  Foreign  Ministers,  in  particular  Rio-Branco,  had  been  pub¬ 
lished  in  edited  form,  as  had  a  selection  of  the  opinions  of  the  legal  advisers  to  the  Foreign 
Ministry.  Indeed,  relatively  little  of  the  material  reproduced  in  the  five  volumes  has  not 
already  been  published  in  some  form  in  Brazil.  One  might  speculate  that  there  could  exist 
relevant  unpublished  material  in  the  Brazilian  State  archives. 

The  arrangement  of  subject-matter  in  each  of  the  five  substantive  volumes  follows  a 
uniform  pattern.  The  main  divisions  are:  foundations  of  international  law,  international  acts 
(largely  treaties),  States,  regulation  of  spaces,  international  organizations,  individuals, 
settlement  of  disputes,  and  armed  conflict  and  neutrality.  Each  of  these  parts  is  further 
divided  into  chapters.  Examination  of  the  main  sources  of  the  material  reproduced  shows 
that  it  has  been  culled  from  the  legal  opinions  of  the  advisers  to  the  executive,  statements  by 
Ministers  to  foreign  States  and  to  domestic  audiences,  diplomatic  correspondence,  pleadings 
before  international  tribunals,  and,  to  an  increasing  extent,  statements  by  Brazilian  rep- 
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resentatives  to  international  meetings.  There  is  relatively  little  in  the  form  of  statements  in 
the  legislature,  thus  contrasting  with  the  practice  in  the  UK  and  France.  The  decisions  of 
domestic  judicial  tribunals  are  not  within  the  catchment  area. 

Each  item  reproduced  is  headed  by  a  short  description  of  its  immediate  context  and  is  fol¬ 
lowed  by  its  source  reference.  There  are  no  commentaries  on  the  historical  background  to  or 
significance  of  particular  items;  thus  the  items  have  to  speak  for  themselves.  The  whole 
work  is  written  in  Portuguese  and  even  when  the  original  item  was  written  and  spoken  in 
another  language,  as  in  the  United  Nations  where  Portuguese  is  not  one  of  the  official 
languages,  the  editor  has  translated  it  into  Portuguese. 

The  General  Analytical  Index  contains  a  table  of  contents  for  each  of  the  five  substantive 
volumes,  drawn  up  helpfully  in  French  and  English  as  well  as  Portuguese.  This  is  followed 
by  an  alphabetical  index,  tables  of  cases  and  treaties  cited,  and  very  useful  historical  lists  of 
the  successive  Brazilian  Foreign  Ministers  and  legal  advisers  during  the  periods  covered. 

It  is  not  proposed  to  attempt  to  review  here  the  corpus  of  material  reproduced  .  It  reflects 
the  important  role  played  by  Brazil  in  international  legal  relations  down  the  years.  In  con¬ 
gratulating  the  editor  on  this  major  addition  to  the  source  material  of  international  law,  it  is 
hoped  that  he  will  take  the  opportunity  not  only  to  keep  the  work  up  to  date  but  to  produce  a 
further  volume  or  volumes  to  cover  the  earlier  part  of  Brazil’s  independent  history. 

Geoffrey  Marston 


Perspectives  du  droit  de  la  delimitation  mantime.  By  Prosper  Weil.  Paris: 
Editions  A.  Pedone,  1988.  319  pp.  200F. 

Since  the  conclusion  of  the  Law  of  the  Sea  Convention  in  1982,  the  profusion  of  books 
and  articles  on  the  subject  of  maritime  boundary  delimitation,  while  always  a  fertile  field  for 
international  jurists,  has  become  a  torrent  in  danger  of  overflowing  its  banks.  Their  number 
appears  to  multiply  almost  daily,  with  no  end  in  sight.  Most  have  the  flavour  of  having  been 
concocted  in  the  detached  atmosphere  usually  associated  with  the  production  of  doctoral  dis¬ 
sertations.  It  is  therefore  somewhat  rare  and  satisfying  to  receive  a  book  on  this  subject  from 
an  author  w'hose  views  have  been  tested  in  a  practical  manner  in  specific  boundary  adjudi¬ 
cations.  Professor  Weil’s  credentials  as  counsel  for  Canada  in  the  Gulf  of  Maine  case,  and 
later  for  Malta  in  the  LibyalMalta  Continental  Shelf  case,  bring  to  his  work  a  tone  of  auth¬ 
ority  and  sure-footedness  that  is  a  feature  sometimes  missing  from  many  other  recent 
treatises  on  the  topic. 

He  introduces  his  book  modestly  with  the  declaration  that  he  is  not  attempting  to  con¬ 
struct  a  comprehensive  statement  of  the  law  of  maritime  boundary  delimitation.  He  believes 
that  the  present  state  of  the  international  law  on  the  subject  rules  against  any  approach 
founded  on  a  deductive  rationale,  suffused  as  it  is  with  diverse  principles  and  concepts,  co¬ 
existing  without  apparent  hierarchical  structure.  For  the  author,  the  law  in  this  area  is  an 
‘ ensemble  discontinu  ,  where  even  complementary  notions  are  expressed  in  varying  formula¬ 
tions  from  one  decision  to  the  next.  In  some  instances  the  rules  are  simply  contradictory  and 
incompatible. 

Moreover,  a  close  examination  of  the  regime’s  precepts  reveals  that  they  are  often 
expressed  in  words  wThich  appear  banal  and  deceptively  straight-forward.  Such  words  as 
‘equity’,  ‘special  circumstances’  and  ‘proportionality’,  being  only  some  examples  of  the  tend¬ 
ency,  are  often  required  despite  their  apparent  simplicity  to  carry  burdens  of  intricate  and 
sophisticated  legal  import.  Neither  has  the  regime  been  adverse  to  the  adoption  of  sloganeer¬ 
ing  techniques  in  the  propounding  of  such  notions  as  ‘the  land  dominates  the  sea’  and  ‘each 
case  of  delimitation  is  a  unicum’. 

In  the  midst  of  such  confusion,  some  of  it  being  created  by  them,  international  adjudi¬ 
cators  have  been  asked  to  pursue  a  delicate  balance  between  the  necessity  to  establish  rules  of 
a  general  and  permanent  character,  yet  retaining  practical  significance  for  specific  delimi¬ 
tations,  as  against  the  construction  of  a  regime  incorporating  rules  of  such  a  general  nature 


262 


REVIEWS  OF  BOOKS 


that  they  are  of  no  practical  value.  Professor  Weil  suggests  that  the  regime’s  present  energe¬ 
tic  pursuit  of  individualized  equity,  tailored  to  fit  the  delimitation  problem  at  hand,  may 
have  shifted  the  balance  too  far  in  favour  of  practical  solutions,  at  the  expense  of  the  import¬ 
ance  of  the  principle  of  generality  to  a  rule  of  law.  As  a  consequence  the  jurisprudence  has 
not  been  able  to  avoid  a  contradiction  between  the  judicial  postures  taken  and  the  practical 
results  achieved.  This  is  clearly  demonstrated  in  the  most  recent  international  adjudications. 
Invariably,  the  texts  of  awards  or  judgments  commence  with  what  purports  to  be  an  elucida¬ 
tion  of  the  rules  applicable  to  all  maritime  delimitations.  But,  as  Professor  Weil  points  out, 
in  the  latter  part  of  such  awards,  where  the  construction  of  a  specific  boundary  is  attempted, 
the  line  of  logical  progression  from  the  statement  of  the  law  to  its  application  to  the  particu¬ 
lar  facts  becomes  decidedly  obscure. 

Professor  Weil,  perhaps  as  a  man  of  practical  affairs,  is  not  surprised  by  such  circum¬ 
stances.  He  finds  the  law  in  this  area  to  be  far  from  mature  with  a  distinctly  unstable  struc¬ 
ture.  In  such  conditions  he  disparages  any  attempt  to  erect  a  comprehensive  scheme, 
preferring  instead  to  direct  his  analysis  to  particular  currents  and  cross-currents,  which  may 
be  suggestive  of  the  law’s  future  course  of  development. 

In  the  book’s  first  section,  the  author  examines  the  history  of  the  effort  of  the  jurispru¬ 
dence  to  establish  norms  for  delimitation  of  the  continental  shelf,  from  the  'natural  prolon¬ 
gation’  theory  put  forward  in  the  1969  ICJ  judgment  to  the  present  propounding  of  the 
‘distance  principle’  in  the  LibyalMalta  Continental  Shelf  case.  His  analysis  carries  special 
interest  in  that  the  author  himself  played  no  small  role  in  that  process.  As  counsel  for  Malta, 
his  argument  that  the  ‘distance  principle’  was  now  part  of  customary  international  law,  and 
the  acceptance  of  that  contention  by  the  International  Court,  sounded  the  death-knell  for 
the  ‘natural  prolongation’  theory.  The  author  fails  however  to  resist  the  opportunity  to  res¬ 
tate  in  this  book  the  argument  he  made  in  the  same  case  in  favour  of  applying  the  method  of 
radial  projection  for  delimitation  of  boundaries  of  island  States,  which  fell  on  deaf  ears  on 
that  occasion. 

The  second  section  is  entitled  ‘Unity  or  Diversity’,  and  contains  more  than  a  few  percep¬ 
tive  comments  on  some  of  the  conflicting  elements  in  the  regime.  Professor  Weil  engages  in  a 
rarely  seen  analysis  of  the  contrasting  criteria  applicable  to  delimitations  reached  through 
negotiation  from  those  applied  in  international  adjudications.  He  also  examines  the  more 
common  question  of  the  present  day  as  to  whether  similar  rules  apply  for  delimitations  of 
differing  maritime  zones,  allowing  for  single  or  multiple  maritime  boundaries.  He  prefers 
the  single  boundary  solution  based  on  what  he  alleges  to  be  practical  considerations. 

In  the  third  and  fourth  sections  the  author  confronts  the  issue  that  has  plagued  the  regime 
since  1969  —  the  infusion  of  content  into  the  ephemeral  notion  of  ‘equity’.  Here,  a  proce¬ 
dural  approach  is  advanced,  arising  from  the  example  of  the  recent  adjudications,  where  a 
useful  two-stage  conceptual  structure  appears  to  be  emerging.  The  first  stage  involves  the 
construction  of  the  equidistance  line.  Such  a  line  is  viewed  by  Professor  Weil  as  prima  facie 
equitable,  since  it  produces  a  delimitation  that  is  both  balanced  and  reciprocal.  The  appli¬ 
cation  of  equidistance  becomes  then  not  ‘just  one  method  among  many’,  but  a  priori  the  best 
method  to  achieve  an  equitable  solution.  It  is  therefore  entitled  to  a  special  place. 

If  the  matter  were  to  end  at  this  juncture,  there  would  be  no  role  for  international  lawyers 
in  the  process.  Maritime  boundary  delimitation  would  be  simply  a  task  for  hydrographic 
surveyors.  But  as  the  international  adjudications  and  the  provisions  of  the  1982  Law  of  the 
Sea  Convention  indicate,  a  second  stage  is  necessary*  requiring  the  application  of  the  control¬ 
ling  criterion  of  ‘equity’.  This  principle  is  resorted  to  for  the  purpose  of  examining  and,  if 
required,  correcting  inequities  perceived  from  the  construction  of  the  equidistance  line.  Pro¬ 
fessor  Weil  pictures  the  transition  as  the  conquest  of  the  technical  process  of  delimitation  by 
the  law. 

But  what  are  these  rules  of  international  law  which  serve  to  bring  substance  to  the 
elusive  notion  of  equity?  Perhaps  with  an  eye  on  his  next  boundary  arbitration,  Pro¬ 
fessor  Weil  comes  firmly  down  in  the  middle.  He  suggests  that,  in  the  interests  of 
encouraging  a  continued  progression  of  the  law  in  this  area,  tribunals  would  be  wise 
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to  adopt  a  minimalist  approach  in  the  application  of  ‘equity’  for  the  present,  refusing  to 
depart  from  equidistance  lines  too  readily.  This  would  presumably  serve  to  diminish  the  ad 
hoc  atmosphere  surrounding  the  most  recent  international  awards.  Yet,  on  the  other  hand, 
the  implications  of  this  positivistic  approach  need  not  unduly  concern  the  more  relativist- 
minded  arbitrators  that  Professor  Weil  may  have  to  appear  before  in  future,  for  he  observes 
that  as  long  as  the  regime  retains  this  notion  of  equity,  they  will  always  have  ‘  ...  an 
impregnable  bastion  of  discretionary  power’  (reviewer’s  translation)  to  employ  when  the 
situation  warrants. 

The  book  includes  an  excellent  comprehensive  bibliography  of  published  articles  on  the 
subject.  The  absence  of  an  index  may  irritate  some.  Nevertheless,  it  is  a  work  from  a  man 
with  such  outstanding  practical  experience  and  enormous  academic  qualification  in  the  field 
that  no  person  seriously  interested  in  matters  concerning  maritime  boundary  delimitation 
should  fail  to  include  this  book  in  his  or  her  library. 

Michael  F.  Wallace 


International  Law  and  the  Use  of  Force  by  National  Liberation  Move¬ 
ments.  By  Heather  A.  Wilson.  Oxford:  Oxford  University  Press,  1988.  x 
+  188  pp.  £25. 

Humanitarian  Intervention:  An  Inquiry  into  Law  and  Morality.  By  Fer¬ 
nando  R.  Teson.  New  York:  Transnational  Publishers  Inc.,  1988.  xiii  + 
269  pp.  $50. 

War,  Aggression  and  Self-Defence.  By  Yoram  Dinstein.  Cambridge:  Gro- 
tius  Publications  Ltd.,  1988.  xxvit  +  295  pp.  £52. 

The  frequency  with  which  new  monographs  on  the  use  of  force  appear  is  a  reminder  that, 
unfortunately,  force  is  still  a  dominant  factor  in  international  relations.  Miss  Wilson’s  book 
is  well-researched,  but  obviously  the  product  of  a  background  in  international  relations 
rather  than  law.  Would  any  law  supervisor  suggest  to  a  Ph.  D  candidate  that,  in  an  introduc¬ 
tory  chapter,  she  should  examine  the  three  questions:  what  is  international  law,  who  are  its 
subjects,  and  what  are  its  sources?  Not  surprisingly,  the  result  is  scarcely  a  contribution  to 
knowledge  marked  by  originality.  Part  I,  entitled  ‘The  Law’,  contains  virtually  nothing  new. 

Part  II  on  self-determination  is  also  rather  familiar  ground,  although  the  conclusion  that 
there  is  truly  a  legal  right  of  self-determination  is  sound  enough.  The  identification  of  the 
‘self’  is  more  problematic,  and  the  conclusions  reached  are  less  persuasive.  In  broad  terms, 
the  author  would  deny  a  right  to  secession  unless  the  territory  is  geographically  distinct  and 
virtually  non-self-governing.  But  then  the  author  notes  that  there  may  be  other  competing 
principles.  In  the  Falklands,  for  example,  there  is  the  competing  claim  by  Argentina  for 
sovereignty.  Yet  surely  the  point  is  that  the  right  of  self-determination  takes  precedence  over 
claims  of  territorial  title:  in  Goa,  for  example,  there  was  not  much  doubt  about  Portuguese 
title,  but  it  scarcely  availed  Portugal.  It  is  perhaps  more  realistic  to  concede  that  rules  or  pro¬ 
positions  cannot  be  formulated.  The  real  question  is  whether  the  world  community  as  a 
whole  will,  or  will  not,  recognize  the  legitimacy  of  the  claim  —  and  that  depends  upon  a 
whole  variety  of  factors,  political,  economic  and  geographical. 

Part  III  is  entitled  ‘Right  Authority’,  and  it  deals  with  the  authority  of  national  liberation 
movements  to  use  force.  This  is  perhaps  the  best  part,  with  a  thorough  review  of  actual  prac¬ 
tice,  followed  by  an  accurate,  though  summary,  review  of  the  1977  Protocols.  The  final  part 
surveys  the  law  of  armed  conflict  in  wars  of  national  liberation  and  is  most  useful  in  its  dis¬ 
cussion  of  actual  practice,  showing  that,  whilst  frequent  controversies  over  status  and 
entitlement  occur,  the  actual  practice  is  to  accord  members  of  such  movements  their  rights 
under  the  1977  Protocols. 

Profesor  Teson’s  book  is  a  brave  attempt  at  wishful  thinking.  He  assumes  that  if  the  philo¬ 
sophical  basis  for  humanitarian  intervention  can  be  established,  its  legal  validity  follows. 
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Unfortunately,  State  practice  does  not  conform  to  this  kind  of  logic,  and  the  crucial  question 
remains:  does  the  practice  of  States  in  the  post-Charter  era  support  such  a  right?  Thus, 
however  fascinating  the  excursus  into  the  philosophical  wringings  may  be  —  and  we  read  an 
impressive  list  of  references  to  Grotius,  Hegel,  Rawls,  Hobbes,  Elfstrom,  Walzer,  Montaldi, 
Luban  and  Doppet  —  that  question  remains. 

In  Part  Two  the  author  attempts  to  answer  it.  But  the  answer  consists  in  the  argument 
that  the  language  of  Article  2(4)  does  not  prohibit  humanitarian  intervention,  that  the  col¬ 
lective  UN  mechanisms  to  remedy  serious  human  rights  violations  are  defective,  that  the 
legitimacy  of  assistance  to  peoples  struggling  against  ‘racist’  regimes  is  now  established 
(which  presupposes  a  violation  of  human  rights),  and  that  there  is  now  a  sufficient  basis  of 
State  practice  to  support  it. 

It  is  this  last  strand  of  the  argument  that  is  crucial.  Let  us  therefore  examine  his  examples 
of  State  practice.  First,  the  Tanzanian  intervention  in  Uganda  in  1979  was  not  overtly  based 
on  the  assertion  of  such  a  right  of  intervention,  but  rather  on  a  right  of  self-defence  following 
the  Ugandan  invasion  of  Tanzanian  territory.  Whether  the  right  of  self-defence  was  properly 
invoked  is  irrelevant.  Doubtless  it  was  the  appalling  human  rights  record  of  General  Amin 
that  denied  him  any  general  support  by  third  States,  but  this  is  very  different  from  arguing 
that  third  States  accepted  the  legitimacy  of  the  Ugandan  invasion  on  the  basis  of  humanitar¬ 
ian  intervention.  The  French  intervention  in  Central  Africa  in  1979,  in  deposing  Bokassa, 
was  certainly  motivated  by  humanitarian  considerations,  but  it  was  formally  justified  as  an 
intervention  by  the  consent  of  the  new  government.  It  may  well  be  that  this  does  not  fit  with 
the  facts,  since  the  French  intervened  prior  to  the  success  of  the  coup,  but  what  is  critical  is 
that  France  did  not  feel  able  publicly  to  invoke  humanitarian  intervention  as  the  legal  basis 
for  her  action.  The  Indian  intervention  in  Bangladesh  in  1971  is  a  better  example,  but  even 
that  example  is  obscured  by  the  fact  that  India  also  invoked  the  right  to  support  the  Bengali 
people  in  a  struggle  for  self-determination.  The  US  intervention  in  Grenada  in  1983  is  a 
poor  example.  There  the  US  certainly  invoked  intervention  by  consent.  And  the  Court’s 
judgment  in  Nicaragua  v.  US  is  not  really  apposite,  for  the  Court  did  not  see  humanitarian 
intervention  as  the  issue. 

So  we  have  a  brave  argument  and,  as  a  statement  of  what  the  law  ought  to  be,  it  elicits 
much  sympathy.  But  the  law  is  what  States  do,  not  what  professors  think  they  should  do. 

Professor  Dinstein’s  book  is  a  significant  publication.  It  is  a  wide-ranging  study  in  three 
parts,  covering  respectively  the  legal  nature  of  war,  the  illegality  of  war  and  exceptions  to  the 
prohibition  of  the  use  of  force. 

He  distinguishes  war  in  the  technical  sense  (formally  declared)  and  war  in  the  material 
sense  (a  comprehensive  use  of  force  by  at  least  one  party)  and  is  opposed  to  the  idea  of  a 
status  mixtus  if  this  is  construed  as  a  justification  for  evading  the  duties  imposed  by  the  laws 
of  war.  Essentially  he  argues  that  ‘assuming  that  large-scale  hostilities  are  actually  raging, 
and  that  theyws  in  bello  ought  to  be  applied  in  its  plenitude,  a  negation  of  the  existence  of  a 
state  of  war  appears  to  be  no  more  than  a  hollow  semantic  gesture’  (p.  141).  And  this  is  not 
because  he  sees  Article  2(4)  as  now  irrelevant:  on  the  contrary  he  argues  strongly  for  its  con¬ 
tinuing  validity  (p.  93).  Indeed,  he  is  critical  of  the  attempts  to  minimize  the  scope  of  the 
prohibition  by  recourse  to  concepts  of  the  legitimacy  of  wars  of  national  liberation  (p.  68)  or 
the  right  of  humanitarian  intervention  (p.  89). 

The  appeal  to  realism  is  attractive.  But  there  is  a  risk  that,  in  continuing  to  recognize  the 
institution  of  war,  we  recognize  the  traditional  institution,  unlimited  as  to  aims  (even  if 
regulated  as  to  means);  whereas  if  what  is  recognized  is  the  validity  of  war  in  self-defence, 
this  immediately  imparts  restrictions  on  the  aims  that  are  legitimate.  Take,  by  way  of  illus¬ 
tration,  the  Falklands  conflict.  Professor  Dinstein  adopts  the  traditional  assumption  that  all 
the  territories  of  belligerent  States  are  in  the  region  of  war  (p.  22).  Yet  one  effect  of  constru¬ 
ing  the  British  military  operations  as  self-defence  was  to  limit  those  operations  to  what  was 
strictly  necessary  to  self-defence  and  thus  avoid  extending  the  conflict  to  the  Argentinian 
mainland. 

Or  take  the  question  of  post-belligerency  territorial  changes.  A  policy  based  on  self- 
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defence  would,  in  principle,  seek  the  restoration  of  the  status  quo,  rather  than  territorial 
gain.  Professor  Dinstein  notes  essentially  three  propositions:  the  aggressor  may  not  gain,  the 
victim  State  may  do  so,  but  a  long-continued  occupation  may,  post  debellatio ,  ripen  into  title 
(pp.  t57~ tb1).  Given  that  an  authoritative  determination  of  which  State  is  the  aggressor, 
accepted  by  both  parties,  is  beyond  contemplation  in  realistic  terms,  it  is  obvious  that  the 
author’s  approach  abounds  with  difficulties. 

Part  Three  contains  a  detailed  analysis  of  self-defence  which  is  clearly  the  result  of  long 
and  thoughtful  study.  The  problems  are  frequently  illustrated  by  hypothetical  examples. 
Professor  Dinstein  is  quite  confident  that  the  restriction  of  the  right  in  Article  51  to  cases  of 
‘armed  attack’  was  deliberate  (although  it  is  not  clear  what  his  evidence  is  for  this  view),  and 
he  categorically  rejects  the  validity  of  any  pre-emptive  strike.  He  would  have  justified  the 
Israeli  strike  against  the  Iraqi  Osirak  reactor  in  1981,  not  on  the  basis  of  self-defence  but  as  a 
legitimate  act  of  war  during  a  war  still  in  progress  between  Israel  and  Iraq  (p.  176).  One 
thus  has  a  very  good  example  of  the  difference  it  makes  whether  one  regards  legitimate  hosti¬ 
lities  as  limited  by  the  requirements  of  self-defence,  or  not. 

However,  the  author  makes  a  highly  interesting  distinction  between  anticipatory  self- 
defence  (which  he  regards  as  excluded  by  the  Charter)  and  interceptive  self-defence 
(p.  180).  It  is  the  idea  that  it  remains  legitimate  self-defence  to  act  against  an  attack  which 
has  been  initiated,  even  though  the  blow  has  not  yet  been  delivered  (he  gives  the  example  of 
the  Japanese  fleet  at  sea  en  route  for  Pearl  Harbour).  He  is  highly  critical  of  the  Court’s  judg¬ 
ment  in  the  Nicaragua  case,  in  particular  the  use  of  the  concept  of  ‘counter-measures’  per¬ 
missible  against  forcible  measures  short  of  an  armed  attack  (p.  183). 

Chapter  8  on  the  ‘modality’  of  individual  self-defence  is  very  well  conceived,  and  helpful 
because  of  the  use  of  examples,  and  this  reviewer  would  share  the  view  that  a  time-lag 
between  attack  and  response  ought  not  to  convert  measures  of  lawful  self-defence  into 
unlawful  measures  of  reprisal.  But  the  view  that  the  US  air-strike  against  Tripoli  in  April 
1986  was  a  ‘defensive  armed  reprisal’  makes  some  very  questionable  assumptions  of  fact. 
The  view  that  the  requirement  of  proportionality  becomes  irrelevant  once  the  measures  are 
belligerent  again  assumes,  questionably  in  this  reviewer’s  opinion,  that  self-defence  becomes 
irrelevant. 

Chapter  9,  on  collective  self-defence,  is  an  intelligent,  constructive  essay  on  a  highly  con¬ 
troversial  topic.  The  core  of  the  problem  is  to  define  the  circumstances  under  which  State  A, 
not  itself  under  any  direct  armed  attack,  can  take  military  action  against  an  aggressor  State 
B,  whose  immediate  victim  is  a  third  State  C.  Professor  Dinstein  appears  to  require  clear 
evidence  that  State  A’s  own  security  is  endangered,  for  he  says  ‘collective  self-defence  is 
above  all  the  defence  of  self’  (p.  248).  This  reviewer  would  agree.  And  he  goes  on  to  suggest 
that  the  Court’s  insistence  on  a  prior  request  for  help  by  C  (in  the  Nicaragua  v.  US  case) 
would  be  correct  only  where  A’s  military  action  took  place  within  State  C’s  territory,  but  not 
otherwise  (pp.  249-50). 

A  final  chapter  on  collective  security  gives  a  realistic,  and  objective,  assessment  of  the 
respective  roles  of  the  Security  Council  and  General  Assembly.  In  his  Conclusion  he  notes 
that,  in  practice,  the  emphasis  has  shifted  from  collective  security  to  collective  self-defence, 
and  he  argues  for  a  realistic  acceptance  of  the  fact  that  war  remains  a  contemporary  problem. 

This  is,  then,  an  excellent  book  on  a  highly  controversial  topic,  free  of  the  extreme  notions 
which  have  all  too  frequently  characterized  the  writings  of  scholars  with  sympathies  for 
Israel.  By  that  fact  alone  it  will  achieve  more  influence. 


D.W.  Bowett 


DECISIONS  OF  BRITISH  COURTS  DURING  1988 
INVOLVING  QUESTIONS  OF  PUBLIC  OR  PRIVATE 

INTERNATIONAL  LAW 


A.  Public  International  Law* 

International  organization — International  Tin  Council — Council  insolvent  and 
defaulting  on  payment  of  debts — ivhether  members  of  Council  liable  to  Council’s 
creditors — status  of  Council  under  English  law — whether  Council  the  agent  of  its 
members — International  Tin  Council  (Immunities  and  Privileges)  Order  1972, 
Articles  2  (1),  4,  3,  6  (i),8,  10,  12,  ij — International  Organizations  Act  ig68,  Sec¬ 
tion  1  (2)  (a),  (b) — Headquarters  Agreement  1972,  Articles  2,  3,  8  (1),  23 — Inter¬ 
national  Tin  Agreement  ig8i,  Articles  1 ,  2 ,  4,  13(2),  16(1),  (2),  21,  22,  24,  26,  27 , 
28,  29,30,31,  60  (2) 

State  immunity — whether  State  has  burden  of  proving  entitlement  to  immunity — 
appropriate  judicial  procedure  when  question  of  State  immunity  arises — whether 
contracts  concluded  by  Council  are  transactions  ‘entered  into’  by  member  States — 
whether  member  States’  obligations  to  Council’s  creditors  fall  to  be  performed  in  UK 
‘by  virtue  of  a  contract ’ — State  Immunity  Act  1978,  Sections  1,3  (1)  (a),  (b),  12 

EEC — entitlement  of  EEC  to  jurisdictional  immunity  before  English  courts — Treaty 
establishing  the  European  Economic  Community  1957 ,  Articles  178,  183,  210,  21 1, 
213,  218 — Treaty  establishing  a  Single  Council  and  a  Single  Commission  of  the 
European  Communities  1963,  Article  28 — Protocol  on  the  Privileges  and  Immuni¬ 
ties  of  the  European  Communities  1963 

J.H.  Rayner  (Mincing  Lane)  Ltd.  v.  Department  of  Trade  and  Industry  and 
others  and  related  actions ,  [1987]  BCLC  667,  QBD  (Staughton  J);  [1988]  3  WLR 
1033,  [1988]  3  All  ER  257,  CA  (Kerr,  Nourse  and  Gibson  LJJ).  Maclaine  Watson 
&  Co.  Ltd.  v.  Department  of  Trade  and  Industry ,  [1987]  BCLC  707,  Ch.D  (Millett 
J) ;  [1988]  3  WLR  1033,  [1988]  3  All  ER  257,  CA  (Kerr,  Nourse  and  Gibson  LJJ). 
As  was  recounted  in  last  year’s  volume  of  this  Year  Book,1  in  October  1985  the 
International  Tin  Council  (the  ITC)  ran  out  of  money  and  ceased  to  trade,  leaving 
debts  of  several  hundred  million  pounds.  The  problem  facing  its  many  creditors  is 
that  the  assets  held  in  the  UK  by  the  ITC  are  apparently  insufficient  to  enable  it  to 
meet  its  debts.2  Moreover,  there  is  no  prospect  that  the  States  members  of  the  ITC 
will  volunteer  to  pay  into  its  hands  the  sums  needed  to  put  it  in  a  position  to  dis¬ 
charge  its  liabilities.3  The  main  hope  of  the  ITC’s  creditors  has,  therefore,  been 

*  ©D.N.  Hutchinson,  1989. 

1  58  (1987),  pp.  399-400  at  nn.  1-6. 

2  Though,  in  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council  (No.  2),  [1988]  3  WLR 
1190,  [1988]  3  All  ER  376,  to  be  noted  in  next  year’s  volume  of  this  Year  Book,  Kerr  LJ  astringently 
observed  that,  having  employed  ‘a  formidable  team  of  legal  advisers’  to  fight  every  legal  action  brought 
against  it,  the  ITC  ‘does  not  appear  to  be  impecunious’:  p.  ii95d;  p.  377c. 

3  Kerr  LJ  at  p.  io48g;  p.  269g;  and  see  last  year’s  volume  of  this  Year  Book  at  p.  420  n.  82. 

Except  where  the  context  indicates  otherwise,  the  phrase  ‘States  members’  and  its  cognates  will  here  be 

used  to  include  not  only  the  States  which  are  members  of  the  ITC,  but  also  the  EEC,  which  is  a  member 
of  the  organization  by  virtue  of  Article  56(1)  of  the  Sixth  International  Tin  Agreement  (the  ITA). 
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that  some  means  might  be  found  to  compel  the  member  States  to  pay  the  organiz¬ 
ation’s  debts.  To  achieve  this  end,  they  have  followed  two  principal  paths.  First, 
they  have  proceeded  directly  against  the  ITC,  seeking  to  obtain  recovery  out  of  the 
assets  held  by  the  organization  in  its  own  name,  but,  at  the  same  time,  have  tried  to 
find  some  means  whereby  this  might  be  done  in  such  a  way  that  the  member  States 
can  be  compelled  to  swell  those  assets  by  putting  into  the  ITC’s  hands  the  sums 
necessary  for  it  to  be  able  to  discharge  its  debts.  Two  actions  of  this  type  have  so  far 
been  brought,  both  of  which  have  proved  unsuccessful.4  The  second  route  which 
the  creditors  have  followed  is  to  proceed  immediately  against  the  member  States 
and  to  attempt  to  recover  from  them  directly  the  debts  which  the  ITC  owes.  The 
actions  which  form  the  subject  of  the  present  litigation  are  of  this  second,  ‘direct’, 

type- 

Certain  of  the  ITC’s  creditors  have  enjoyed  the  option  of  pursuing  either  of 
these  two  routes.  Indeed,  some  have  pursued  both  simultaneously.5  Others,  how¬ 
ever,  have  not  been  so  lucky  and  have  found  that  the  first  route  is  closed  to  them. 
This  unequal  situation  among  the  creditors  is  a  consequence  of  the  fact  that,  while 
some  have  arbitration  clauses  in  the  contracts  or  loan  agreements  which  they  con¬ 
cluded  with  the  ITC,  others  do  not.6  Enjoying  the  right  to  invoke  such  a  clause, 
the  former  are  in  a  position  to  overcome  the  ‘immunity  from  suit  and  legal  process’ 
which  the  ITC  enjoys  under  English  law,7  since,  by  obtaining  arbitral  awards  in 
their  favour  against  the  ITC,  they  can  then  avail  themselves  of  the  exception  to  its 
immunity  which  exists  in  respect  of  proceedings  for  the  enforcement  of  arbitral 
awards.8  The  way  is  thus  clear  for  them  to  bring  suit  against  the  organization  by 
means  of  an  action  of  the  first  type  described  above.9  The  latter  creditors,  on  the 
other  hand,  being  unable  to  obtain  such  awards,  cannot  surmount  the  obstacle  to 
bringing  suit  against  the  ITC  which  is  posed  by  the  organization’s  immunities. 

4  In  re  International  Tin  Council  and  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council. 
The  decisions  at  first  instance  in  these  cases  were  noted  in  last  year’s  volume  of  this  Year  Book  at 
pp.  406-18  and  418-24,  respectively.  The  decisions  of  the  Court  of  Appeal,  which  add  little  to  the 
decisions  at  first  instance,  will  be  noted  in  next  year’s  volume  of  this  Year  Book.  They  can  be  found  at 
[ r 988]  3  WLR  1159,  [1988]  3  All  ER  359,  and  [1988]  3  WLR  1 169,  [1988]  3  All  ER  364,  respectively. 

s  Including  certain  of  the  plaintiffs  involved  in  the  present  cases.  Thus,  Amalgamated  Metal  Trading 
Ltd.  petitioned  for  the  ITC  to  be  wound  up  compulsorily  under  the  Companies  Act  1985  (see  In  re 
International  Tin  Council,  loc.  cit.  above  (preceding  note)),  while  Maclaine  Watson  &  Co.  Ltd.  applied 
for  the  appointment  of  an  equitable  receiver  to  take  charge  of  the  ITC’s  assets  (s te  Maclaine  Watson  & 
Co.  Ltd.  v.  International  Tin  Council,  loc.  cit.  above  (preceding  note)). 

6  Under  Article  23  of  its  Headquarters  Agreement,  the  ITC  is  obligated  to  include  arbitration  clauses 
in  the  contracts  which  it  concludes  with  persons  resident,  and  bodies  incorporated  or  having  their  prin¬ 
cipal  place  of  business,  in  the  UK.  Some  of  the  second  group  of  creditors  fall  within  this  description 
(see  n.  11,  below).  The  failure  of  the  ITC  to  ensure  that  arbitration  clauses  were  inserted  in  the  agree¬ 
ments  which  it  concluded  with  those  creditors,  therefore,  represents  a  breach  by  the  ITC  of  its  treaty 
obligations  to  the  host  State— the  UK. 

7  Lender  Article  6(1)  of  the  International  Tin  Council  (Immunities  and  Privileges)  Order  1972,  SI 
1972/120  (the  1972  Order). 

8  Under  Article  6(i)(c)  of  the  1972  Order. 

9  Nevertheless,  the  ability  of  these  creditors  to  bring  themselves  within  this  exception  to  the  ITC’s 
immunity  will  not  ensure  the  success  of  any  such  action  which  they  might  bring.  In  view  of  its  apparent 
insufficiency  of  funds,  the  creditors  have  little  purpose  to  proceed  against  the  ITC  unless  they  can  find 
some  remedial  right  against  it  which  will  also  enable  them  to  compel  the  member  States  to  swell  its 
assets.  However,  at  least  certain  of  the  remedial  rights  of  this  type  which  exist  in  English  law  do  not  fall 
within  the  scope  of  Article  6(1)  (c),  being  incapable  of  classification  as  proceedings  for  the  enforcement 
of  a  judgment  or  arbitral  award.  The  petitioner  in  In  re  International  Tin  Council  encountered  just  this 
problem:  see  last  year’s  volume  of  this  Year  Book  at  pp.  416-18. 
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They  have,  therefore,  been  compelled  to  pin  their  hopes  of  recovering  their  debts 
on  the  success  of  a  ‘direct’  action  against  the  member  States.10  Five  of  the  plaintiffs 
in  the  present  cases  found  themselves  in  just  this  position.11 

The  origins  of  the  present  proceedings  are  as  follows.  R.J.  Rayner  (Mincing 
Lane)  Ltd.,  a  metal  broker,  had  entered  into  a  contract  with  the  ITC  to  sell  it  a 
quantity  of  tin.  When  the  ITC  defaulted  on  payment  of  the  purchase  price,  Rayner 
availed  itself  of  the  arbitration  clause  in  its  contract  and  obtained  an  award  against 
the  ITC  for  nearly  £16.5  million.  When,  in  its  turn,  this  award  went  unsatisfied, 
Rayner  instituted  proceedings  against  the  twenty-four  members  of  the  ITC — 
twenty-two  foreign  States,  the  UK  (here  represented  by  the  Department  of  Trade 
and  Industry)  and  the  EEC — ,12  contending  that  they  are  liable  to  pay  the  sum 
which  the  arbitrators  have  found  due  to  it.  Similar  actions  were  initiated  by  eight 
other  metal  brokers  who  found  themselves  in  much  the  same  situation  as  Rayner 
and  had  also  obtained  arbitral  awards  against  the  ITC  which  had  gone  unsatis¬ 
fied.13  Further  actions  against  the  ITC’s  members  were  initiated  by  six  banks 
which  had  made  loans  to  the  ITC  which  that  organization  had  failed  to  repay.14 
However,  none  of  these  banks  had  arbitration  awards  in  their  favour  against  the 
ITC  and  only  one  of  them  appeared  to  be  in  a  position  to  get  one.15  Staughton  J 
ordered  that  the  actions  of  the  eight  brokers  and  of  the  six  banks  be  joined  to 
Rayner’s;  but,  in  doing  so,  he  imposed  the  condition  that,  in  the  proceedings 
before  him,  no  issues  were  to  be  raised  or  considered  which  were  not  also  raised  by 
Rayner’s  points  of  claim.16  The  defendants  applied  to  have  all  of  the  claims  against 
them  struck  out,  alleging  that  they  disclosed  no  reasonable  cause  of  action.17 
Staughton  J  granted  their  application. 

At  about  the  same  time,  a  somewhat  similar  action  was  instituted  by  another 
metal  broker,  Maclaine  Watson  &  Co.  Ltd.  The  plaintiff  company  had  contracted 
with  the  ITC  to  sell  it  a  quantity  of  tin  and  had  obtained  an  arbitral  award  in  its 
favour  against  the  organization,  payment  of  the  contract  price  having  been  unforth¬ 
coming.  Indeed,  it  had  even  had  judgment  entered  against  the  ITC  when  its  arbi¬ 
tral  award  went  unsatisfied;  and  when,  in  its  turn,  this  judgment  was  not  complied 


10  The  inability  of  these  creditors  to  take  the  ITC  to  arbitration  also  poses  a  potential  obstacle  to  the 
success  of  their  'direct’  actions  against  the  member  States:  see  text  at  nn.  248-52,  below. 

11  These  five  are  all  banks:  Australia  and  New  Zealand  Banking  Group  Ltd.,  Arbuthnot  Latham 
Bank  Ltd.,  Banque  Indosuez,  Hambros  Bank  Ltd.  and  TSB  England  and  Wales  pic.  In  fact,  only  one 
of  the  six  banks  plaintiffs  in  the  present  actions  has  an  arbitration  clause  in  its  loan  agreement  with  the 
ITC — Kleinwort  Benson  Ltd. :  Kerr  LJ  at  p.  i054e-f;  p.  273b. 

12  The  defendants  to  this  action  are  set  out  at  p.  iosog;  p. 

13  These  eight  brokers  were  Amalgamated  Metal  Trading  Ltd.,  Boustead  Davis  (Metal  Brokers) 
Ltd.,  Gerald  Metals  Ltd.,  Gill  &  Duffus  Ltd.,  Henry  Bath  &  Son  Ltd.,  Metalgesellschaft  Ltd., 
Metdist  Ltd.  and  Mocatta  Commercial  Ltd.  At  first  instance,  Staughton  J  found  that  only  some  of  this 
number  had  obtained  arbitral  awards  in  their  favour,  though  the  remainder  appeared  to  be  in  a  position 
to  secure  them  if  they  wished:  p.  674L  In  the  Court  of  Appeal,  however,  Kerr  LJ  stated  that  all  eight 
brokers  have  obtained  arbitral  awards  against  the  ITC:  p.  10546;  p.  273g. 

14  For  the  identities  of  the  six  banks,  see  n.  11,  above. 

15  See  text  at  n.  it,  above.  While  Kleinwort  Benson  had  not  yet  obtained  an  arbitral  award  in  its 
favour,  it  appeared  to  be  in  a  position  to  get  one:  Staughton  J  at  p.  674b;  and  see  last  year’s  volume  of 
this  Year  Book  at  p.  407  n.  27. 

16  p.  672d-f.  See  also  Kerr  LJ  at  p.  i053g;  p.  273b. 

17  Formally,  the  grounds  relied  on  to  justify  the  applications  varied  as  between  the  different  defend¬ 
ants;  but,  as  Kerr  LJ  observed,  all  of  the  applications  were  effectively  based  on  the  proposition  that  the 
points  of  claim  disclosed  no  reasonable  cause  of  action:  p.  1054b;  p.  274a. 
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with,  the  plaintiff  sought  to  have  it  enforced  by  applying  for  an  order  appointing  an 
equitable  receiver  to  take  charge  of  the  ITC’s  assets.  By  this  device,  the  plaintiff 
company  attempted  to  compel  the  members  of  the  ITC  to  swell  the  organization  s 
assets  and  so  put  it  in  a  position  to  discharge  its  financial  liabilities.’8  Simul¬ 
taneously,  it  also  sought  to  compel  the  ITC’s  members  to  pay  the  money  due  to  it 
by  the  more  straightforward  means  of  a  ‘direct’  action  of  the  type  brought  by 
Rayner;  but,  whereas  Rayner  had  impleaded  the  entire  membership  of  the  ITC, 
the  present  plaintiff  proceeded  solely  against  the  UK,  represented  by  the  Depart¬ 
ment  of  Trade  and  Industry.  The  defendant  applied  to  have  the  claim  against  it 
struck  out  as  disclosing  no  reasonable  cause  of  action,  and  Millett  J  granted  its 
application. 

The  plaintiffs  in  both  of  these  cases  appealed  against  the  orders  to  strike  out  their 
actions,  and,  since  the  principal  issues  raised  by  their  claims  were  essentially  the 
same,  the  Court  of  Appeal  decided,  as  a  matter  of  convenience,  to  hear  their 
appeals  together.’9 

In  order  to  be  able  to  recover  from  the  member  States  the  money  which  they  are 
owed  under  their  contracts  with  the  ITC,  the  plaintiff  brokers  had  to  establish  that, 
although  those  contracts  were  concluded  with  persons  who  had  acted  in  the  name  of 
the  ITC  and  of  the  ITC  alone,  they  in  fact  created  direct  legal  relations  between 
themselves  on  the  one  hand  and  the  States  members  of  the  ITC  on  the  other,  such 
that  the  member  States  owe  to  them  directly  an  obligation  to  pay  them  the  contract 
prices.20  The  plaintiff  banks  had  to  do  likewise  in  respect  of  the  loan  agreements 
which  they  had  made  with  the  ITC.  To  accomplish  this,  the  plaintiffs  relied  on 
three  alternative  arguments,  which  counsel  conveniently  summarized  as  follows: 

One  could  first  conclude  that  the  ITC  was  a  body  with  no  juridical  personality  [in  English 
law],  that  it  existed  as  a  business  organisation,  in  the  same  sense  as  a  partnership  exists  as  a 
business  organisation,  but  is  in  law  simply  a  collective  name  in  which  the  members  are  com¬ 
mitted  to  contract,  to  own  property  and  to  do  other  things.  Secondly,  one  could  conclude 
that  the  ITC  had  some  of  the  attributes  of  juridical  personality,  but  that  it  did  not  have  the 
attribute  which  is  characteristic  of  most  corporations,  namely,  that  of  being  separate  from  its 
constituent  members.  The  third  possibility  is  that  it  is  a  wholly  distinct  person,  in  which 
case  our  submission  is  that  it  is  a  distinct  person  which  was  carrying  on  a  business  of  buying 
and  selling  tin  as  the  agents  [sic]  of  the  member  governments  who  composed  it.21 

These  three  arguments  will  be  examined  in  turn,  and  the  judgments  upon  them, 
both  of  the  Court  of  Appeal  and  of  the  two  courts  of  first  instance,  will  be  analysed. 

1 .  The  discrete  legal  per  sonality  of  the  ITC 

The  plaintiffs’  first  contention  was  that,  under  English  law,  the  ITC  is  not  a  dis¬ 
crete  legal  person,  separate  and  distinct  from  its  members,  but  is,  rather,  an  unin¬ 
corporated  association,  which  is  composed  of  its  member  States.  It  follows  that, 
when  officials  of  the  ITC  act  in  its  name — as,  for  example,  by  concluding  a  con¬ 
tract  or  entering  into  a  loan  agreement — ,  they  are  in  fact  acting  on  behalf  of  each 


l!i  This  application  was  noted  in  last  year’s  volume  of  this  Year  Book  at  pp.  418-24.  See  especially 
ibid.,  pp.  419-20  at  nn.  82-4. 

19  Kerr  LJ  at  p.  1051c;  p.  272a. 

20  It  was  assumed  that  the  legal  relations  established  by  these  contracts  are  governed  by  English  law: 
Kerr  LJ  at  p.  1062a;  p.  279]. 

21  Quoted  by  Staughton  J  at  p.  684f-h. 
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and  all  of  its  members.  Consequently,  the  plaintiffs’  contracts  and  loan  agreements 
in  fact  established  direct  legal  relations  between  themselves  on  the  one  hand  and 
each  of  the  ITC’s  member  States  on  the  other,  there  having  been  no-one  else — no 
legal  person  aside  from  the  member  States — for  them  to  have  contracted  with.  The 
plaintiffs  conceded  that,  if  the  ITC  is  an  unincorporated  association,  then  it  is  an 
unincorporated  association  of  a  rather  special  kind,  enjoying  certain  attributes 
which  are  not  usually  linked  to  such  an  organization.22  This  was  recognized  to  fol¬ 
low  from  Article  5  of  the  International  Tin  Council  (Immunities  and  Privileges) 
Order  of  1972  (the  1972  Order),  which  confers  on  the  ITC  ‘the  legal  capacities  of  a 
body  corporate’.  Nevertheless,  it  was  said,  this  article  does  not  constitute  the  ITC 
as  a  discrete  legal  person  under  English  law  and  the  special  attributes  which  it  con¬ 
fers  on  the  organization  do  not  go  so  far  as  to  deprive  it  of  the  essential  nature  of  an 
unincorporated  association — namely,  that  its  acts  are  the  acts  of  its  members. 

In  order  to  determine  whether  the  ITC  possesses  a  discrete  legal  personality 
within  the  English  legal  system,  separate  and  distinct  from  that  of  its  member 
States,  all  of  the  five  judges  involved  in  the  present  proceedings  attached  special 
significance  to  Article  5  of  the  1972  Order.  The  reason  for  this  is  clear.  It  is  a  well- 
established  principle  of  the  English  legal  system  that  treaties  to  which  the  UK  is  a 
party  do  not  by  themselves  have  the  effect  of  creating  new  rules  of  English  law. 
Consequently,  Article  16(1)  of  the  ITA  and  Article  3  of  the  Headquarters  Agree¬ 
ment,  although  they  might  stipulate  that  the  ITC  shall  have  personality  within  the 
UK  legal  system,  cannot  by  themselves  bring  that  result  about.23  For  such  a  thing 
to  occur,  legislation  is  necessary,  be  it  primary  or  delegated,24  and  the  relevant 
legislative  act  relating  to  the  ITC  is  the  1972  Order.  As  Kerr  LJ  remarked,  the 
Order  is  ‘the  only  instrument  presently  in  force  which  operates  directly  at  the 
level  ...  of  the  domestic  or  municipal  law  of  the  United  Kingdom’;25  and  it  fol¬ 
lows  that,  to  ascertain  whether  the  ITC  is  a  legal  person  within  the  English  legal 
system,  the  answer  must  ultimately  be  found  in  a  proper  understanding  of  that 
instrument,  and,  more  particularly,  in  the  interpretation  of  the  formula  laid  down 
in  Section  1(2)  (a)  of  the  International  Organizations  Act  1968,  which  is  repro¬ 
duced  in  Article  5  of  the  Order.26 

There,  however,  the  consensus  ended.  For  four  of  the  five  judges — Staughton 
and  Millett  JJ  and  Nourse  and  Gibson  LJJ — ,  it  was  unnecessary  to  look  beyond 
Article  5  and  its  English  law  background  in  order  to  conclude  that  the  ITC  was 
thereby  made  a  person  of  the  English  system.  For  the  other  one  judge,  Kerr  LJ,  it 
was  necessary  to  go  beyond  exclusively  English  legal  material  and  to  examine  the 
relevant  treaty  provisions  relating  to  the  ITC.  Three  of  the  first  four  judges — 
Staughton  J  and  Nourse  and  Gibson  LJJ— relied  on  the  latter  material  to  provide 
an  alternative  ground  for  their  judgments,  though. 

Under  English  law,  if  a  number  of  people  come  together  to  achieve  a  common 


22  For  some  of  these  attributes,  see  last  year’s  volume  of  this  Year  Book  at  pp.  418-9  nn.  79-81  and 
p.  421  nn.  90—1 ;  though  note  the  comment  in  n.  81. 

23  Staughton  J  at  pp.  682e  and  702g. 

24  Staughton  J  at  p.  687c  and  e;  and  Kerr  LJ  at  p.  io75g;  p.  29ig.  This  does  not  necessarily  mean 
that,  without  some  such  form  of  legislative  intervention,  an  international  organization  cannot  enjoy  any 
form  of  existence  within  the  English  legal  system.  See  last  year’s  volume  of  this  Year  Book  at  pp.  408-9 
nn.  30-4;  and  text  at  nn.  283-4,  below. 

25  p.  1073I1;  p.  290b. 
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purpose,  the  association  which  they  form  may  be  ‘unincorporated’:  that  is,  no  sep¬ 
arate  legal  person  is  created,  and  the  acts  done  in  the  name  of  the  association  are  in 
law  the  acts  of  its  members.  Alternatively,  their  association  may  be  ‘incorporated’ 
and  a  new  legal  person  formed,  separate  and  distinct  from  the  members.  Several 
means  exist  to  form  such  an  incorporeal  legal  person,  the  most  familiar  being  incor¬ 
poration  as  a  registered  company  under  the  Companies  Act.27  The  plaintiffs’  argu¬ 
ment  was  that,  since  Article  5  does  not  provide  that  the  ITC  is  a  ‘body  corporate’, 
grant  it  the  status  of  such  an  entity  or  stipulate  that  it  should  be  deemed  to  be  one, 
the  ITC  is  not  a  discrete  legal  person  under  English  law,  there  being  no  other  form 
in  which  an  incorporeal  legal  person  might  exist  within  the  English  legal  system.  It 
followed  that  the  ‘ITC’  must  be  understood  to  be  merely  a  collective  name  which  is 
used  for  convenience  by  the  member  States  when  they  act  in  pursuit  of  certain 
common  ends  laid  down  in  the  ITA. 

Staughton  and  Millett  JJ  rejected  this  argument.  Although  the  words  ‘corpor¬ 
ation’  and  ‘body  corporate’  are  sometimes  used  to  refer  to  the  whole  gamut  of  incor¬ 
poreal  legal  persons  known  to  English  law,28  these  terms  are  more  often  used  to 
refer  to  the  particular  subset  of  those  entities  formed  by  incorporated  companies.29 
Consequently,  the  failure  of  Article  5  of  the  1972  Order  to  confer  on  the  ITC  the 
status  of  a  ‘corporation’  does  not  necessarily  mean  that  that  organization  is  not  a 
person  of  the  English  legal  system;  for  there  are  more  forms  in  which  an  incorpor¬ 
eal  legal  person  might  exist  at  English  law  than  that  of  a  ‘body  corporate’ — under¬ 
standing  that  term  in  its  second,  narrower  and  more  usual  sense — and  the  ITC 
might  have  been  constituted  as  one  of  these  at  the  same  time  that  it  was  denied  the 
type  of  discrete  legal  existence  which  is  enjoyed  by  an  incorporated  company.30  To 
find  out  whether  the  ITC  has  been  granted  such  a  type  of  ‘fictitious’  legal  person¬ 
ality,  it  was,  therefore,  necessary  to  proceed  to  interpret  in  more  detail  the  formula 
used  in  Article  5. 31 

The  plaintiffs  contended  that,  although  Article  5  of  the  1972  Order  in  Council 
grants  the  ITC  capacities  under  English  law — namely,  those  which  are  enjoyed  by 
a  ‘body  corporate’  (in  the  narrow  sense  of  that  phrase) — ,  this  does  not  thereby 
make  of  that  organization  a  legal  person  which  is  separate  and  distinct  from  its 
member  States.  Millett  J  summarized  the  argument  thus:  ‘legal  personality,  in  the 
sense  of  separate  legal  existence,  is  something  different  from,  and  more  than,  legal 
capacity’;32  and,  as  Staughton  J  observed,  Article  5  ‘does  not  .  .  .  in  terms  grant 
[the  ITC]  legal  personality’.33 

The  plaintiffs’  argument  requires  some  explanation.  One  of  the  capacities  which 


27  See  last  year’s  volume  of  this  Year  Book  at  pp.  409-10  nn.  36-7. 

28  See,  e.g.,  Blackstone’s  Commentaries  on  the  Laivs  of  England  (15th  edn.,  1809),  Book  1,  at 
p.  472. 

29  Thus,  throughout  his  judgment,  Staughton  J  referred  to  the  incorporated  company  as  ‘a  corpor¬ 
ation  or  body  corporate  strictly  so  called’,  distinguishing  it  from  the  greater  range  of  incorporeal  legal 
persons  which  is  embraced  by  those  terms  when  they  are  used  in  their  broader  sense:  pp.  692c,  693g 
and  694b. 

30  Thus,  Staughton  J  remarked  that  ‘Parliament  might  create  an  association  with  separate  legal 
personality,  without  making  it  a  corporation  or  body  corporate  in  the  strict  sense’:  p.  6g3g ;  and  see 
p.  69411.  Millett  J  held  likewise  at  p.  71 3g. 

31  pp.  693g  and  693d. 

32  p.  7ioh. 

33  p.  692b. 
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a  body  corporate  enjoys  under  English  law  is  to  hold  property  in  its  own  right, 
such  that  its  property  is  in  law  separate  from  that  of  its  members.  Since  the  ITC 
has  been  accorded  capacities  of  the  type  possessed  by  a  ‘corporation’,  it  too  must  be 
able  to  hold  property  of  its  own,  distinct  from  that  held  by  its  member  States;  yet 
if,  as  the  plaintiffs  maintained,  the  ITC  is  not  a  discrete  legal  person,  it  follows  that 
there  is  no  legal  person  other  than  the  member  States  themselves  in  which  property 
held  in  the  name  of  the  ITC  can  vest.  The  plaintiffs  attempted  to  reconcile  these 
two  apparently  conflicting  propositions  by  contending  that,  rather  than  making  the 
ITC  into  a  discrete  legal  person,  Article  5  should  be  understood  to  create  a  distinc¬ 
tion  between  the  capacities  in  which  the  member  States  of  the  ITC  must  be  seen  to 
act.  When  that  article  confers  on  the  ‘ITC’  ‘the  legal  capacities  of  a  body  corporate’, 
the  term  ‘ITC’  must  be  understood  as  a  collective  name  referring  to  the  member 
States  in  their  capacity  as  members  of  that  organization,  as  distinct  from  those 
same  States  in  their  individual  capacities.  Consequently,  when  it  is  said,  as  a  conse¬ 
quence  of  Article  5,  that  the  ITC  has  the  ability  to  hold  property  in  its  own  right, 
this  must  be  understood  to  mean  that  the  member  States  of  the  ITC  have  thereby 
been  enabled  to  hold  property  in  their  capacity  as  members  of  that  organization, 
which  property  is  distinct  in  law  from  the  property  held  by  them  in  their  individual 
capacities.34  This  ingenious  argument  enabled  the  plaintiffs  to  give  some  content 
to  Article  5,  while,  at  the  same  time,  allowing  them  to  contend  that  the  ITC 
remains  an  unincorporated  association,  albeit  one  with  certain  unusual  features.35 

Since  the  1972  Order  grants  the  ITC  the  legal  capacities  of  a  body  corporate,  the 
ITC  has  the  power  to  contract  in  its  own  right,  and,  assuming,  as  before,  that  the 
ITC  is  not  a  separate  legal  person,  it  follows,  by  virtue  of  the  argument  outlined 
above,  that  it  is  in  truth  the  member  States  in  their  capacities  as  members  which 
are  vested  with  this  power.  Persons  contracting  with  the  ITC  can,  therefore, 
enforce  their  contractual  rights  by  proceeding  against  the  ITC  in  its  own  name — 
that  is,  against  the  member  States  in  their  capacity  as  members  of  the  ITC — ,  and 
any  judgment  which  they  then  obtain  against  the  ITC  in  that  name,  since  it  will  in 
fact  be  a  judgment  against  the  member  States  qua  members,  should  be  recoverable 
solely  from  the  property  held  by  those  States  in  that  capacity — that  is,  from  the 
property  held  in  the  name  of  the  ITC. 36  At  the  same  time,  however,  the  plaintiffs 
contended  that,  since  the  ITC  remains  an  unincorporated  association,  it  should 
also  possess  the  most  essential  feature  of  such  a  body:  namely,  that  acts  done  in  the 
name  of  the  association  impose  direct  and  unlimited  liabilities  on  its  members. 
Contracts  concluded  in  the  ITC’s  name  should,  therefore,  be  understood  to 


34  There  is  some  authority  for  the  existence  within  the  English  legal  system  of  entities  of  this  sort, 
which,  while  they  are  unincorporated  associations  and  thus  do  not  constitute  legal  persons  separate  and 
distinct  from  their  members,  nevertheless  do  possess  some  of  the  features  normally  associated  with  the 
possession  of  an  independent  legal  personality:  see  the  judgments  of  Lords  MacDermott,  Keith  and 
Somervell  in Bonsorv.  Musicians’  Union,  [1956]  AC  104,  [1955]  3  All  ER  518;  though  note  Lord  Wed- 
derburn’s  criticisms  of  their  Lordships’  judgments,  Modem  Law  Review,  20  (1957),  p.  105. 

35  The  plaintiffs  often  described  the  ITC  as  a  partnership,  rather  than  as  a  simple  unincorporated 
association.  Under  English  law,  certain  unincorporated  associations  are  classified  as  partnerships  under 
the  Partnership  Act  1890,  and,  as  such,  they  enjoy  certain  special  attributes  under  that  Act  and  RSC 
Ord  81.  However,  the  ITC  could  not  be  classified  as  a  partnership,  since  its  membership  exceeds  the 
statutorily  defined  limit  of  twenty  and  it  does  not  fall  within  any  of  the  exceptions  which  are  made  to  this 
ceiling.  See  Kerr  LJ  at  p.  io84g;  p.  298b. 

36  See  the  concession  made  by  Maclaine  Watson  in  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin 
Council,  noted  in  last  year’s  volume  of  this  Year  Book  at  p.  418  n.  79. 
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commit  the  member  States  in  their  individual  capacities  as  well  as  in  their  capacity 
as  members  of  that  organization.37  Consequently,  the  ITC’s  co-contractors  have 
the  option  of  proceeding  against  the  member  States  qua  individuals,  as  well  as  of 
proceeding  against  them  qua  members  of  the  ITC;  and,  if  they  choose  to  follow 
the  former  route  to  enforce  their  contractual  rights,  any  judgment  which  they 
obtain,  since  it  will  be  given  against  the  member  States  in  their  individual  capaci¬ 
ties,  should  be  capable  of  being  satisfied  out  of  the  property  which  those  States 
hold  in  their  own  right,  rather  than  merely  out  of  the  property  held  by  them  in  the 
name  of  the  ITC. 

Both  Staughton  and  Millett  JJ  at  first  instance  and  Nourse  and  Gibson  LJJ  on 
appeal  rejected  the  plaintiffs’  argument,  finding  that  Article  5  of  the  1972  Order  in 
Council,  when  given  its  natural  and  ordinary  meaning,  did  not  admit  of  such  an 
interpretation.  Gibson  LJ  held  that,  whereas  the  plaintiffs  read  that  article  as  if  it 
conferred  the  legal  capacities  in  question  upon  the  member  States,  in  fact,  ‘the 
terms  of  the  1968  [International  Organizations]  Act  indicate  that  it  is  on  the  desig¬ 
nated  organisation  and  not  on  the  members  that  capacities  and  immunities  are  to  be 
conferred’.38  The  1968  Act  thus  envisages  that,  when  the  power  conferred  under 
Section  1(2)  (a)  is  exercised  and  a  grant  is  made  to  an  international  organization  of 
the  legal  capacities  of  a  body  corporate,  it  is  in  an  entity  which  is  separate  and  dis¬ 
tinct  from  the  members  of  the  organization  that  those  legal  capacities  are  vested; 
and,  if  that  entity  is  to  enjoy  legal  capacities  of  its  own,  then  it  necessarilv  follows 
that  it  is  a  discrete  legal  person.  Since  it  was  issued  under  the  1968  Act,  the  Order 
of  1972  could  not  but  follow  the  pattern  therein  laid  down  and  produce  the  above- 
mentioned  result  in  respect  of  the  ITC. 

Although  he  considered  it  ‘significant’,  Millett  J  did  not  share  Gibson  LJ’s  con¬ 
viction  that  this  factor  could  be  regarded  as  ‘decisive’;39  for  it  is  possible  to  con¬ 
tend,  as  the  plaintiffs  did, 40  that  this  argument  assumes  the  very  thing  which  is  to 
be  proved:  namely,  that  ‘the  organization’  in  which  the  legal  capacities  are  said  to 
vest  is,  in  law,  something  separate  and  distinct  from  the  members  of  which  it  is 
composed.  Gibson  LJ  himself  was  alive  to  this  charge  of  circularity  and  went  on  to 
support  his  conclusion  by  means  of  additional  arguments  drawn  from  beyond  the 
text  of  Article  5. 41  Millett  J,  however,  felt  able  to  reject  the  plaintiffs’  allegations 
while  relying  ‘simply  on  the  language  of  article  5  of  the  1972  order,  which  in  my 
judgment  is  plain  and  unambiguous’.42  As  he  observed,  the  ‘decisive’  factor  in  the 
wording  of  that  article  is  that  it  grants  to  the  ITC  the  legal  capacities  ‘of  a  body 
corporate  ,43  This  phrase  has  not  just  a  descriptive  but  also  a  predicative  sense: 
that  is,  Article  5  does  not  just  grant  the  ITC  certain  capacities  the  identity  of  which 
can  be  ascertained  by  examining  the  legal  capacities  under  English  law  which  a 
body  corporate  enjoys;  it  also  makes  of  the  organization,  in  respect  of  its  capaci¬ 
ty8  but  not  in  any  other  regard — ,  a  body  corporate  and  thus  ‘an  artificial  legal 


37  Some  support  for  this  argument  can  be  found  in  the  judgments  in  Bonsor  v.  Musicians’  Union, 
referred  to  in  n.  34  above.  See,  however,  the  comment  in  last  year’s  volume  of  this  Year  Book  at  p.  419 
n.  81 . 

p.  1 1 34a-b ;  p.  339b-c. 
p.  7i2h. 

See  Gibson  LJ’s  judgment  at  p.  1  i34b-c;  p.  339c. 

For  which,  see  the  text  at  nn.  62-70,  below, 
p.  713c. 
p.  7i2h. 


38 

39 

40 

41 
44 
43 
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entity  distinct  from  its  members’.44  The  1972  Order  must,  therefore,  be  con¬ 
sidered  to  ‘create  an  artificial  legal  entity  with  all  the  characteristics  and  attributes 
of  a  body  corporate,  and  thus  a  body  corporate  in  all  but  name,  [though]  without 
making  it  one’.45 

Like  Millett  J  and  Gibson  LJ,  Staughton  J  and  Nourse  LJ  based  their  conclu¬ 
sion  that  the  ITC  is  a  discrete  legal  person  in  English  law  on  the  proper  interpret¬ 
ation  of  the  text  of  Article  5.  Neither  of  them,  however,  made  clear  the  reasoning 
which  led  them  to  this  conclusion.  Considering  it  ‘unnecessary  to  look  beyond  the 
terms  of  article  5  itself’,  Nourse  LJ  merely  stated  that  ‘a  provision  which  gave  the 
ITC  the  legal  capacities  of  a  body  corporate  would,  as  an  inevitable  consequence, 
give  it  separate  personality  in  English  law’.46  He  went  on  to  note  that,  if  the  ITC  is 
accorded  legal  capacities,  then  it  must  necessarily  be  a  legal  person:  ‘debeo,  ergo 
sum’.47  At  no  point,  however,  did  he  explain  why  he  considered  the  grant  of  capa¬ 
cities  in  Article  5  to  be  made  to  the  ITC  as  an  entity  separate  from  its  member 
States  rather  than  to  the  member  States  themselves — or,  in  the  terms  of  the  aphor¬ 
ism,  why  it  was  right  to  think  of  the  ITC  as  the  first  person  singular  referred  to  by 
the  verb  ‘debeo’.  Staughton  J’s  interpretation  of  Article  5  reflects  the  conclusion 
reached  by  Millett  J :  namely,  that,  ‘in  its  dealings  with  others,  and  in  particular 
when  considering  the  effect  of  contracts  that  it  may  make,  [the  ITC]  is  to  be 
treated  as  if  it  were  a  body  corporate’;48  and,  like  a  ‘body  corporate’,  the  ITC  must, 
therefore,  be  deemed  to  possess  a  legal  personality  of  its  own,  separate  from  those 
of  its  member  States.  However,  Staughton  J  did  not  explain  why  the  formula 
embodied  in  Article  5  should  be  considered  to  have  brought  such  a  result  about. 

44  p.  7121. 

45  P-  7x3g-  The  impression  might  be  gained  that  Millett  J  did  not  attach  vital  importance  to  the 
words  ‘of  a  body  corporate’  in  Article  5,  and  that,  if  the  1972  Order  had  granted  the  ITC  legal  capacities 
simpliciter,  he  would  still  have  held  the  ITC  to  be  a  legal  person.  He  thus  emphasized  the  proposition 
that  the  existence  of  a  discrete  legal  person  follows  necessarily  from  the  existence  of  rules  of  law  which 
recognize  an  entity  to  enjoy  legal  capacities  and  so  to  be  capable  of  being  the  subject  of  legal  rights  and 
duties:  pp.  71  id,  712a,  7i2f  and  713b;  and  see  Kerr  LJ  at  p.  io8oa-e;  p.  295b-e.  While  this  proposi¬ 
tion  may  be  true,  it  could  hardly  be  decisive  of  the  present  case;  for  the  very  question  before  the  court 
was  the  identity  of  the  entity  or  entities  which  are  vested  with  the  capacities  granted  by  Article  5.  Millett 
J  himself  recognized  this,  eschewing  the  argument  favoured  by  Gibson  LJ  that,  since  Article  5  grants 
legal  capacities  to  ‘the  Council’,  the  ITC  must  be  a  discrete  legal  person.  Since  he  had  already  held  that 
a  legal  person  exists  if  a  rule  of  law  recognizes  it  to  possess  legal  capacities,  Millett  J  must  have  refused 
to  adopt  this  argument  for  the  reason  that  he  considered  the  words  ‘the  Council’  to  be  capable  of  refer¬ 
ring  to  the  member  States  themselves,  so  as  to  endow  them  with  the  legal  capacities  conferred  by  Article 
5,  rather  than  presupposing  an  entity  distinct  from  the  members  in  which  those  capacities  were  to  vest. 
Moreover,  he  attached  pivotal  importance  to  the  fact  that,  under  Article  5,  ‘the  ITC  is  given,  not  legal 
capacity  or  full  legal  capacity  tout  court,  but  specifically  the  legal  capacities  of  a  body  corporate’: 
p.  7i2h.  In  so  far  as  the  1972  Order  confers  legal  capacities  on  the  ITC,  Millett  J  thought  it  did  not 
necessarily  follow  that  the  organization  is  thereby  constituted  a  discrete  legal  person:  those  capacities 
might  well  be  vested  in  its  members,  rather  than  in  a  discrete  legal  person  representing  the  organization. 
However,  in  so  far  as  the  ITC  is  granted  the  legal  capacities  ‘of  a  body  corporate’,  the  ambiguity  other¬ 
wise  inherent  in  Article  5  is  removed,  since  it  is  thereby  indicated  that  the  capacities  in  question  are  to 
vest  in  a  legal  person  which  is  separate  and  distinct  from  the  members  of  the  organization,  as  occurs  in 
respect  of  a  ‘body  corporate’. 

45  p.  ii28h;  p.  3  3  4  j  - 

47  p.  1129a;  p.  335a.  For  the  sense  of  this  aphorism,  see  n.  45,  above.  At  one  point,  Kerr  LJ  appears 
to  have  doubted  the  proposition  embodied  in  this  aphorism:  p.  io8oa-b;  p.  295b.  However,  for  the 
proper  interpretation  of  this  passage  of  his  judgment,  see  text  at  n.  49,  below.  See  also  p.  io84c-d; 
p.  298e. 

48  P-  695h-i. 
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Of  the  five  judges  involved  in  the  present  cases,  only  Kerr  LJ  rejected  the  notion 
that  the  very  wording  of  Article  5  makes  it  plain  that  the  ITC  is  thereby  constituted 
a  discrete  person  of  the  English  legal  system.  Despite  the  reasons  adduced  by  Mil- 
lett  J,  he  held  that  it  was  nevertheless  possible  to  interpret  that  article  as  vesting  the 
legal  capacities  of  a  body  corporate  in  the  members  of  the  ITC  rather  than  in  a  dis¬ 
crete  legal  person  representing  their  organization.49  He  consequently  thought  it 
necessary  to  go  beyond  the  words  used  in  Article  5  to  determine  which  of  these  two 
interpretations  is  correct.  Indeed,  it  is  notable  that,  in  spite  of  their  assertions  that 
their  conclusions  could  be  justified  simply  by  reference  to  the  wording  of  Article  5, 
both  Staughton  J  and  Gibson  LJ — though  not  Millett  J  or  Nourse  LJ5° — advanced 
further  arguments  to  bolster  their  judgments. 

One  factor  which  was  thought  to  militate  against  the  interpretation  of  Article  5 
advanced  by  the  plaintiffs  was  the  difficulty  of  reconciling  that  view  of  the  legal 
nature  of  the  ITC  with  the  English  law  of  State  immunity.  If  the  ITC  were  not  a 
discrete  legal  person  under  English  law,  then  someone  who  contracted  with  ‘the 
ITC’  would  in  fact  be  entering  into  an  agreement  with  each  and  every  one  of  the 
States  members  of  that  organization,  as  has  already  been  pointed  out.  It  would, 
therefore,  be  against  the  member  States  that  the  organization’s  co-contractor  would 
have  to  proceed  if  it  wished  to  enforce  its  rights.  Although  foreign  States  members 
might  raise  a  plea  of  State  immunity  to  bar  any  such  suit,  nowadays  such  a  plea 
would  not  be  capable  of  preventing  the  enforcement  of  contractual  rights  against 
them,  the  immunity  to  which  a  State  is  entitled  under  English  law  having  recently 
been  subjected  to  severe  limitations.51  However,  prior  to  the  mid-1970s,  the 
immunity  of  States  under  English  law  was  absolute  and  would  therefore  have  pre¬ 
cluded  the  adjudication  of  a  suit  against  the  foreign  States  members  of  an  inter¬ 
national  organization.  Consequently,  if  the  plaintiffs’  contention  as  to  the  legal 
nature  of  the  ITC  were  correct,  it  would  have  followed  that,  from  1956,  when  the 
first  order  in  council  issued  in  relation  to  the  ITC  granted  it,  like  the  1972  Order, 


+  '  p.  io8od;  p.  295c.  Later  in  his  judgment,  Kerr  LJ  appears  to  have  been  moved  by  the  consider¬ 
ation  that  Article  6(1)  of  the  1972  Order  confers  immunities  on  ‘the  Council’,  rather  than  on  the  mem¬ 
ber  States  (pp.  108311-10843;  p.  298c-d) — an  argument  similar  to  that  advanced  by  Gibson  LJ  in 
relation  to  Article  5.  However,  there  were  several  additional  factors  relating  specifically  to  Article  6(1) 
which  made  it  more  difficult  to  read  the  words  ‘the  Council’  in  that  provision  as  a  reference  to  the  mem¬ 
ber  States:  see  text  at  nn.  62-70,  below. 

There  is  some  evidence  that  Kerr  LJ  thought  Millett  J  to  have  held  that,  simply  because  Article  c 
confers  legal  capacities  on  the  Council’,  the  ITC  is  a  discrete  legal  person,  distinct  from  its  members 
This  would  be  to  misunderstand  Millett  J’s  reasoning.  Despite  Kerr  LJ’s  remarks  to  the  contrary 
(p.  1  o8oa-b ;  p.  295b),  Millett  J  recognized  that  it  is  junsprudentially  possible  to  argue  that  a  provision 
such  as  Article  5  confers  legal  capacities  on  the  members  of  an  unincorporated  association  without 
thereby  making  of  that  association  a  discrete  legal  person,  separate  from  its  members.  Thus  it  was  an 
essential  step  in  his  reasoning  to  demonstrate  that  the  words  ‘the  Council’  in  Article  5  are  used  to  mean 
an  entity  distinct  from  the  member  States,  rather  than  simply  being  used  as  a  collective  name  for  the 
member  States  themselves:  see  n.  45,  above. 

50  Nourse  LJ  might  be  thought  to  hint  that  international  law  substantiated  his  conclusion  -  p  n28h- 
P-  3341-  Millett  J,  however,  made  no  such  suggestion:  p.  713c. 

51  The  scope  of  the  immunity  to  which  a  State  is  entitled  at  common  law  was  drastically  reduced  by 

the  decisions  in  Trendtex  Trading  Corporation  Ltd.  v.  Central  Bank  of  Nigeria,  [19771  QB  czo  [1077! 
,  All  ER  88,.  and  7  Congreso  del  Panido.  [„83]  AC  z„,  a  An  ER  Ifcl  7>M,$2 

Mmuai  (Owners)  v.  Wallem  Shipp, ng  (Hong  Kong)  Ltd.,  [1977]  AC  373,  [1976]  1  All  ER  78  )  State 
immunity  is  no  longer  regulated  by  common  law  but  by  the  State  Immunity  Act  1978  This  statute 
while  it  grants  States  immunities  from  suit  and  from  enforcement,  simultaneously  limits  the  scone  of 
these  immunities  quite  drastically.  F 
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the  legal  capacities  of  a  body  corporate’,52  until  the  mid-1970s,  when  the  law  on 
State  immunity  changed  and  assumed  its  present  restrictive  form,  contracts  con¬ 
cluded  with  the  ITC  were,  practically  speaking,  unenforceable.53  In  Kerr  LJ’s 
view,  such  a  result  was  unacceptable,  pointing  to  the  erroneousness  of  the  plain¬ 
tiffs’  argument.54 

Notwithstanding  his  observation  that  such  ‘historical  considerations  are  bound 
to  cast  doubts  on  the  soundness  of  [the  plaintiffs’]  submission  .  .  .  long  before  one 
comes  to  consider  it  in  detail’,55  the  unacceptability  of  the  situation  described  by 
Kerr  LJ  is  not  immediately  apparent  once  it  is  remembered  that,  until  the  mid- 
1970s,  anybody  who  entered  into  a  contract  with  a  foreign  State  found  himself  in 
precisely  the  same  position  at  English  law.  It  would,  therefore,  hardly  have  been 
altogether  strange  if  persons  contracting  with  the  ITC  had  found  themselves 
unable  to  enforce  their  contractual  rights.  Kerr  LJ,  however,  pointed  to  two 
additional  factors  which,  he  considered,  made  such  a  situation  unacceptable  in  the 
present  case.  The  first  was  that  the  problems  which  would  have  flowed  from  the 
unenforceability  of  contracts  concluded  with  the  ITC  would  have  been  much  more 
serious  than  those  which  had  normally  resulted  from  the  doctrine  of  absolute  State 
immunity.  One  of  the  main  functions  of  the  ITC  throughout  its  history  has  been  to 
operate  a  buffer  stock  in  order  to  seek  to  influence  and  control  the  world  price  of 
tin;  and,  to  this  end,  it  is  inevitable  that  the  ITC  has  to  enter  into  contracts  to  buy 
and  sell  tin  ‘on  a  very  large  scale’,  and  it  is  also  likely  that  it  might  have  to  engage  in 
‘heavy  borrowing’  to  finance  some  of  these  transactions.56  The  unenforceability  of 
their  rights  under  such  contracts  would,  therefore,  have  posed  the  organization’s 
creditors  with  problems  of  an  altogether  different  scale  from  those  normally  arising 
for  a  person  or  company  contracting  with  a  foreign  State.57  The  second  factor 
which  led  Kerr  LJ  to  refuse  to  contemplate  the  application  of  the  doctrine  of  absol¬ 
ute  State  immunity  to  the  ITC’s  contracts  was  the  exposed  position  in  which  this 
would  have  left  the  UK  Government.58  Assuming  the  plaintiffs’  view  of  the  nature 
of  the  ITC,  the  UK,  as  a  member  of  that  organization,  would  be  liable  on  the  con¬ 
tracts  which  were  concluded  in  its  name.  Unlike  the  foreign  States  members,  how¬ 
ever,  it  would  not  enjoy  any  immunity  from  suit  in  the  English  courts  by  virtue  of 
the  doctrine  of  State  immunity.  If  the  UK’s  liability  were  merely  joint  in  nature, 
then,  until  the  mid-1970s,  the  absolute  immunity  of  the  other  member  States 

52  International  Organizations  (Immunities  and  Privileges  of  the  International  Tin  Council)  Order 
1956,  SI  1956/1214.  The  formula  in  dispute,  as  it  was  used  in  this  Order,  presumably  had  the  same 
meaning  as  it  did  when  used  in  the  1972  Order,  if  the  plaintiffs’  contention  were  correct.  Indeed,  the 
plaintiffs  argued  that  the  formula  had  the  same  meaning  as  was  urged  on  the  court  when  it  was  first  used 
in  relation  to  international  organizations  in  the  Diplomatic  Privileges  (Extension)  Act  of  1944.  See  text 
following  n.  92,  below. 

53  It  is  worth  adding  that,  under  the  law  as  it  then  stood,  even  if  a  State  agreed  to  a  term  of  a  contract 
in  which  it  consented  to  waive  its  immunity,  such  a  waiver  would  be  ineffective  and  the  State’s 
immunity  would  remain  intact.  The  obligation  assumed  by  the  ITC  in  Article  23  of  its  Headquarters 
Agreement  to  insert  arbitration  clauses  in  the  contracts  into  which  it  enters  (see  n.  6,  above)  would, 
therefore,  have  had  little  point. 

54  pp.  io6ih-io62d  and  io83g-h;  pp.  279g-28ob  and  297j-298b. 

ss  p.  io62d;  p.  280b. 

56  See,  e.g.,  Articles  21  and  24  of  the  ITA. 

57  pp.  io6ih—  1062a;  p.  279I1. 

58  Oddly,  Kerr  LJ  did  not  consider  the  exposed  position  in  which  the  plaintiffs’  argument  would  also 
have  left  the  EEC,  which,  like  the  UK  Government,  does  not  enjoy  jurisdictional  immunity  under  Eng¬ 
lish  law:  see  text  at  nn.  413-34,  below. 
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would  still  have  drastically  curtailed  the  ability  of  the  organization’s  co-contractors 
to  enforce  their  rights.  If,  however,  the  UK’s  liability  were  several,  then  the  absol¬ 
ute  immunity  of  the  foreign  States  members  would  have  caused  the  UK  to  be  left 
alone  to  face  liabilities  running  possibly  into  hundreds  of  millions  of  pounds.59 
Moreover,  and  whatever  the  nature  of  its  liability,  it  might  be  asked  why  the  pos¬ 
ition  of  this  one  member  State  should  have  been  so  different  from  that  of  the 
others.60  This  ‘strange  result’  to  which  it  would  have  led  prompted  Kerr  LJ  to 
characterize  the  plaintiffs’  interpretation  of  Article  5  as  ‘highly  unlikely’.61 

However,  Kerr  LJ’s  argument  still  lacks  cogency.  His  reasoning  presupposes 
that,  if  the  plaintiffs’  argument  were  to  prevail,  any  questions  of  immunities  from 
suit  and  enforcement  arising  in  respect  of  the  ITC’s  transactions  would  fall  to  be 
dealt  with  by  reference  to  the  law  of  State  immunity.  Yet  it  is  clear  from  the  Inter¬ 
national  Organizations  Act  that  the  immunities  which  are  to  apply  in  respect  of  the 
activities  and  transactions  of  the  organizations  which  come  under  its  aegis  are  to  be 
regulated  by  orders  in  council  issued  under  that  Act;  and  the  Order  of  1972  con¬ 
tains  just  such  a  provision  in  Article  6.  The  situation  was  the  same  under  the  Inter¬ 
national  Organizations  (Immunities  and  Privileges)  Act  of  1950,  under  which 
orders  in  council  were  issued  relating  to  the  ITC  in  1956  and  1961.  Consequently, 
the  argument  based  on  the  common  law  of  State  immunity  is  misplaced,  since  that 
law  was  never  applicable  to  the  activities  of  the  ITC  or  of  any  other  international 
organization. 

Nevertheless,  the  law  relating  to  the  immunities  of  the  ITC  did  present  prob¬ 
lems  for  the  plaintiffs’  interpretation  of  Article  5 — problems  which  weighed  with 
several  of  the  judges  involved  in  the  present  litigation. 

Section  1(2 )(b)  of  the  International  Organizations  Act  envisages  that  the  immu¬ 
nities  which  might  be  conferred  under  that  statute  will  be  granted  to  ‘the  organiz¬ 
ation’.  Article  6(1)  of  the  1972  Order  in  Council  relating  to  the  ITC  accordingly 
provides  that  it  is  ‘the  Council’  which  is  to  enjoy  the  immunities  bestowed  therein. 
If  the  plaintiffs’  interpretation  of  Article  5  were  correct,  then  these  provisions 
would  be  redundant,  since  there  would  be  no  discrete  legal  entity  distinct  from  the 
member  States  and  representing  the  organization  on  which  to  confer  any  immuni¬ 
ties.62  They  only  have  point  if  such  an  independent  legal  person  is  created  by  the 
use  of  the  formula  contained  in  Section  1(2 )(a)  of  the  Act  and  reproduced  in 
Article  5  of  the  Order.  This  problem  mirrors  that  raised  by  the  fact  that  Article  5 
confers  legal  capacities  upon  ‘the  Council’,  rather  than  upon  its  member  States, 
and  the  plaintiffs  sought  to  avoid  it  in  much  the  same  way:  just  as  the  words  ‘the 
Council’  in  Article  5  should  be  understood  as  merely  a  convenient  way  of  referring 
to  the  member  States  of  the  ITC,  rather  than  to  any  legal  person  independent  of 
them,  the  same  should  be  done  with  Article  6(1),  which  should,  therefore,  be  read 
to  regulate  the  immunities  enjoyed  by  the  member  States  of  the  ITC. 63 

59  pp.  1062c  and  io83g;  pp.  279]  and  298a.  At  the  same  time,  that  doctrine,  together  with  the  doc¬ 
trine  in  Cook  v.  Sprigg  (as  to  which,  see  n.  360,  below),  would  have  forced  the  UK  Government  to  rely 
on  diplomatic  channels  to  obtain  help  from  its  fellow  members  in  meeting  these  liabilities. 

60  p.  1062c;  p.  280a. 

61  p.  1083b;  p.  298b. 

62  Kerr  LJ  at  pp.  108311-10843;  p.  298c. 

63  If  the  plaintiffs  were  correct  in  thinking  that,  if  the  ITC  were  not  a  distinct  legal  person,  then  per¬ 
sons  contracting  with  the  organization  would  be  able  to  proceed  against  the  member  States  either  in 
their  capacity  as  members  or  in  their  individual  capacities,  then  it  would  follow  that  the  reference  to  ‘the 
Council’  in  Article  6(1)  would  need  to  be  read  somewhat  differently  from  the  identical  reference  in 
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While  it  is  possible  to  make  a  plausible  case  that  the  words  ‘the  Council’  in 
Article  5  of  the  1972  Order  should  be  read  so  as  to  refer  to  the  ITC’s  member 
States,  such  an  argument  is  more  difficult  to  sustain  in  respect  of  Article  6(1).  Sec¬ 
tion  1  (2) (b)  of  the  1968  Act  would  then  empower  the  grant  to  the  States  members 
of  an  international  organization  of  immunity  from  legal  process  before  the  UK’s 
courts,  and  the  chapeau  to  Article  6(1)  of  the  1972  Order  would  effect  such  a  grant 
to  the  members  of  the  ITC.  However,  in  so  far  as  both  of  these  provisions  would 
then  envisage  the  vesting  of  immunities  in  foreign  States,  they  would  have  been 
redundant,  at  least  at  the  time  they  were  drafted;  for,  as  Kerr  LJ  pointed  out, 
foreign  States  already  enjoyed  complete  immunity  from  suit  and  enforcement 
under  the  common  law  rules  on  State  immunity  as  they  then  stood.64  This  charge 
of  redundancy  might  be  avoided  if,  rather  than  empowering  the  grant  of  super¬ 
fluous  new  immunities,  Section  1(2) (b)  were  construed  to  create  a  power  to  vary 
and  restrict  the  immunities  to  which  foreign  States  members  of  an  organization 
were  otherwise  already  entitled  under  English  law. 65  However,  all  of  the  three 
judges  who  considered  the  matter — Staughton  J  and  Kerr  and  Gibson  LJJ — found 
it  difficult  to  accept  the  notion  that  the  1968  Act  had  created  a  power  to  do  some¬ 
thing  as  significant — and,  at  that  time  in  English  law,  as  unusual — as  stripping 
foreign  States  of  their  immunity  without  expressly  stipulating  that  this  was  to  be 
the  effect  of  orders  made  under  its  aegis.66 


Article  5.  The  plaintiffs  suggested  that  the  latter  provision  be  read  so  as  to  confer  the  legal  capacities 
described  on  the  member  States  solely  in  their  capacity  as  members  of  the  ITC.  If  Article  6(1)  was  read 
in  this  way,  then  it  would  only  make  the  member  States  immune  from  suits  brought  against  them  in  that 
same  capacity,  leaving  the  ITC’s  co-contractors  free  to  circumvent  those  immunities  by  the  expedient  of 
enforcing  their  contracts  against  the  member  States  in  their  individual  capacities.  If  Article  6(1)  were, 
therefore,  to  serve  any  useful  purpose  in  protecting  the  member  States  against  suit  for  transactions  con¬ 
cluded  in  the  name  of  the  ITC,  it  would  have  to  be  interpreted  to  protect  the  member  States  against  the 
latter  type  of  action  as  well  as  the  former.  This  would  entail  a  correspondingly  wider  reading  of  ‘the 
Council’  than  that  given  to  the  same  words  in  Article  5. 

64  p.  1084b;  p.  298d.  Such  redundancy  would  have  ceased  upon  the  incorporation  into  English  law 
of  the  doctrine  of  restrictive  State  immunity,  since  it  then  would  have  become  necessary  on  certain 
occasions  to  invest  foreign  States  with  immunities  to  which  they  are  not  entitled  under  that  doctrine. 
However,  in  so  far  as  Section  1(2 )(b)  and  Article  6(1)  would  even  then  have  invested  foreign  States  with 
certain  immunities  to  which  they  were  already  entitled  aliunde,  problems  would  still  have  remained:  see 
n.  66,  below. 

6s  In  the  light  of  the  subsequent  incorporation  into  English  law  of  the  doctrine  of  restrictive 
immunity,  Section  i(2)(6)  should  now,  on  this  argument,  be  read  to  confer  a  power  both  to  remove 
immunities  to  which  States  are  entitled  under  that  doctrine  and  to  confer  immunities  to  which  that  doc¬ 
trine  does  not  entitle  them.  However,  the  argument  below  remains  equally  applicable  to  the  section 
when  so  construed. 

It  may  be  added  that  it  would  be  necessary  to  interpret  Section  1(2) (b)  in  the  manner  suggested  not 
only  to  avoid  the  charge  of  redundancy  described  in  the  text,  but  also  to  give  effect  to  Section  1(6) (a)  of 
the  1968  Act,  since  there  must  have  been  a  power  to  strip  foreign  States  of  the  absolute  immunity  to 
which  they  were  otherwise  then  entitled  if  the  organization  to  which  they  belonged  was  to  enjoy  only 
those  immunities  which  the  UK  was  under  a  treaty  obligation  to  confer  on  it.  Indeed,  such  a  power 
would  have  continued  to  be  necessary  even  after  English  law  changed  to  incorporate  the  doctrine  of 
restrictive  immunity,  since  it  might  have  been  necessary  to  remove  some  of  the  immunities  to  which 
States  are  entitled  even  under  that  doctrine  in  order  to  ensure  compliance  with  Section  1(6) (a). 

66  Staughton  J  at  p.  695c;  Kerr  LJ  at  p.  1084c;  p.  298d;  and  Gibson  LJ  at  p.  ii34c-e;  p.  33gd-f. 

A  further  problem  with  the  plaintiffs’  interpretation  of  Section  1(2 )(b)  is  that  the  1968  Act  envisages 
that  the  immunities  enjoyed  by  international  organizations  are  to  have  their  origin  in  the  orders  made 
under  that  statute,  whereas,  according  to  the  plaintiffs’  argument,  at  the  time  the  1968  Act  was  passed, 
the  immunities  enjoyed  by  organizations  had  their  source  in  the  common  law  rules  on  State  immunity, 
and  it  was  the  restrictions  on  those  immunities,  rather  than  the  immunities  themselves,  which  found 
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Admittedly,  the  plaintiffs’  contention  would  not  make  Section  1(2) (b)  of  the 
1968  Act  and  Article  6(1)  of  the  1972  Order  totally  redundant:  the  UK  obviously 
does  not  benefit  from  State  immunity  before  its  own  courts  and  it  would  not,  there¬ 
fore,  have  been  superfluous  at  the  time  these  provisions  were  enacted  to  empower 
or  to  make  a  grant  of  immunity  to  that  State.67  Indeed,  even  if  this  were  their  sole 
purpose  at  the  time  they  were  enacted,  the  legislation  of  these  provisions  would 
have  been  comprehensible,  since  the  UK  would  have  needed  to  enjoy  immunity  if 
it  was  not  to  be  placed  in  the  invidious  position,  described  above,  of  being  the  only 
member  of  an  international  organization  which  might  be  sued  for  the  debts  of  the 
organization.68  However,  just  as  the  courts  found  it  difficult  to  understand  Section 
1  (2) (b)  and  Article  6(1)  as  regulating  the  immunities  of  foreign  States,  so  they 
found  it  difficult  to  accept  that  those  provisions  regulate  immunities  to  which  the 
UK  Government  is  to  be  entitled.  For  the  UK  Government  to  be  immune  from 
suit  before  its  own  courts  is  a  fairly  unusual  thing  to  occur,69  and  Staughton  J  and 
Gibson  L]  thought  it  difficult  to  hold  that  the  1968  Act  had  empowered  the  Crown 
to  produce  such  a  significant  result,  or  that  the  1972  Order  had  brought  such  a 
result  about,  in  the  absence  of  any  express  provision  to  that  effect.70 

The  courts  thus  derived  assistance  in  interpreting  Article  5  of  the  1972  Order 
from  its  background  in  English  law — Article  6  of  the  Order,  the  International 
Organizations  Act,  and  the  law  relating  to  the  immunity  of  both  foreign  States  and 
the  UK  Government  itself.71  At  the  same  time,  several  judges  also  had  resort 

their  origin  in  the  orders  in  council  issued  under  the  Act.  Section  i(6)(a)  thus  refers  to  the  privileges 
and  immunities  ‘conferred  by’  the  orders  made  under  Section  1(2),  while  Section  1(2) (6)  provides  that 
an  organization  is  to  enjoy  immunities  only  ‘to  such  extent  as  may  be  specified  in  the  [relevant]  Order’, 
it  following  that,  in  the  absence  of  any  provision  relating  to  immunities  in  the  relevant  order,  an  organiz¬ 
ation  is  to  enjoy  no  immunities  whatsoever. 

67  Section  1  of  the  1968  Act  applies  only  to  organizations  of  which  the  UK  is  a  member  (Section 
1  (1 )(«)),  so  that  orders  granting  immunities  under  Section  1(2 )(b)  would  never  be  completely  redun¬ 
dant,  even  if  the  plaintiffs’  argument  was  accepted.  Moreover,  in  the  case  of  the  ITC  and  the  other 
organizations  of  which  it  is  a  member,  it  would  not  be  redundant  to  confer  immunity  on  the  EEC:  see 
text  at  nn.  413-34,  below. 

68  It  should  also  be  added  that  Section  1(6 )(b)  of  the  1968  Act  would  not  prevent  such  a  grant  of 
immunity  being  made  to  the  UK  Government,  since  this  provision  only  prohibits  the  grant  of  immuni¬ 
ties  to  officials  representing  the  UK  at  the  organization  and  does  not  prohibit  such  grants  to  the  UK 
Government  itself. 

59  Though  not  impossible.  The  Crown  was  immune  from  suit  at  common  law  until  the  supervention 
of  the  Crown  Proceedings  Act  in  1947,  and  certain  governmental  undertakings  still  enjoy  immunity 
today  by  virtue  of  certain  statutory  provisions. 

7  Staughton  J  at  p.  695^!  and  Gibson  LJ  at  p.  1134c— e;  p.  3 39d — f :  and  cf.  Kerr  LJ  at  p.  1062c; 
p.  280a.  While  Gibson  LJ  did  not  refer  to  the  UK  Government,  his  reasoning  is  equally  applicable  to 
attempts  to  construe  the  1968  Act  as  empowering  the  grant  of  immunity  to  it. 

71  Kerr  LJ  also  relied  on  Lord  Pearson’s  dictum  in  Attorney-General  x.  Nissan,  [1970]  AC  179  at  p.  223, 
[1969]  1  All  ER  629  at  p.  647,  that  the  order  in  council  issued  in  1947  under  the  Diplomatic  Privileges 
(Extension)  Act  1946,  which  used  the  same  formula  as  Section  1(2) (a)  of  the  1968  Act  and  Article  5  of  the 
1972  Order,  constituted  the  United  Nations  a  person  of  English  law:  pp.  io82f-io83d;  p.  297c-h. 

While  he  used  arguments  drawn  from  Article  6  of  the  1972  Order,  Staughton  J  characterized  the  help 
which  he  got  from  that  provision  as  ‘slight’:  p.  693d.  Indeed,  he  felt  it  difficult  to  use  that  article  to 
assist  in  the  interpretation  of  the  words  legal  capacities  of  a  body  corporate’,  since,  while  these  same 
words  had  appeared  in  the  orders  relating  to  the  ITC  which  were  issued  in  1956  and  1961,  those  instru¬ 
ments  had  not  contained  any  provision  on  the  lines  of  Article  6,  in  spite  of  the  fact  that  a  power  to  grant 
immunities  was  contained  in  Section  i(z)(a)  of  the  International  Organizations  (Immunities  and  Privi¬ 
leges)  Act  1950:  p.  695g.  This  is  peculiar  reasoning.  The  provisions  of  the  1972  Order  should  be  pre¬ 
sumed  to  form  a  coherent  whole,  and  Article  6  should,  therefore,  be  capable  of  throwing  light  on  the 
meaning  of  Article  5,  whatever  the  content  of  previous  orders  in  council.  Moreover,  since  the  1950  Act, 
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to  arguments  based  on  international  law,  and,  in  particular,  the  well-known 
principle  of  English  law,  expounded  in  Salomon  v.  Customs  and  Excise  Commis¬ 
sioners, ,z  that  statutes  should  be  construed  wherever  possible  so  as  not  to  put  the 
UK  in  breach  of  its  treaty  obligations.  However,  the  judges  who  relied  on  this  prin¬ 
ciple  differed  markedly  in  the  importance  which  they  accorded  it. 

As  normally  understood,  this  principle  is  of  assistance  only  when  the  words  of  a 
statute  are  ambiguous  and  admit  of  at  least  one  interpretation  which,  if  given 
effect,  would  put  the  UK  in  breach  of  its  treaty  obligations  while,  at  the  same  time, 
allowing  of  at  least  one  other  interpretation  which  would  not  have  such  a  conse¬ 
quence.73  The  principle  is,  therefore,  of  no  help  where  the  meaning  of  the  disputed 
words  is  clear  on  their  face:  effect  must  then  be  given  to  that  meaning,  regardless  of 
whether  it  is  consistent74  or  not75  with  the  UK’s  treaty  obligations.76  For  two  of  the 
judges  who  relied  on  the  principle  in  the  present  proceedings,  the  meaning  of  the 
formula  in  Article  5  was  indeed  clear  on  its  face.  The  principle  afforded  simply  an 
alternative  basis  for  their  conclusions,  it  being  necessary  to  have  recourse  to  it  only 
if,  contrary  to  their  belief,  some  doubt  remained  as  to  the  proper  interpretation  of 
Article  5  when  that  article  was  read  by  itself.  This  is  unremarkable.  Worthy  of 
note,  however,  is  the  fact  that,  as  an  alternative  basis  for  their  decisions,  the  prin¬ 
ciple  played  a  secondary  role  only.  Assuming  the  meaning  of  Article  5  to  be  unclear 
if  that  provision  was  read  in  isolation,  the  two  judges  relied  first  and  foremost  on  its 
background  in  English  law.  This  they  thought  to  establish  its  correct  interpret¬ 
ation;  and  it  was  only  if,  contrary  to  their  opinion,  this  material  still  left  the  issue  in 
doubt  that  they  had  recourse  to  the  principle  in  Salomon’s  case.  Thus  Gibson  LJ 
held  the  effect  of  Article  5  to  be  clear  ‘from  the  language  used  both  in  the  [1968] 
statute  and  in  the  [1972]  order’,77  adding  that  ‘[a]ny  doubt’  which  might  remain 
‘would  be  set  at  rest’  by  an  examination  of  the  background  to  that  article  in  inter¬ 
national  law.78  Similarly,  Staughton  ]  reached  his  conclusion  on  the  basis  of  the 


like  the  1968  Act,  envisaged  that  an  international  organization  might  enjoy  immunities  from  suit  while 
at  the  same  time  possessing  ‘the  legal  capacities  of  a  body  corporate’,  it  was  presumably  the  case  that  the 
formula  which  now  appears  in  Article  5,  when  it  appeared  in  an  order  issued  under  the  1950  Act,  bore  a 
meaning  consistent  with  a  simultaneous  grant  of  immunities  being  made  to  the  organization  the  subject 
of  that  order,  even  if  no  such  grant  was  in  fact  made  to  it. 

72  [1967]  2  QB  1 16,  [1966]  3  All  ER  871.  Kerr  LJ  referred  to  the  judgment  of  Diplock  LJ  in  this  case 
as  authority  for  the  principle  cited  in  the  text,  together  with  the  judgment  of  Lord  Diplock  in  Garland 
v.  British  Rail  Engineering  Ltd.,  [1983]  2  AC  751,  [1982]  2  All  ER  402:  p.  1076b;  p.  292!.  See  also 
Gibson  LJ  at  p.  1137b;  p.  342d. 

73  See,  e.g.,  the  judgment  of  Scarman  LJ  in  Pan-American  Airways  Inc.  v.  Department  of  Trade, 
[1976]  1  Lloyd’s  Rep  257  at  p.  261,  quoted  by  Kerr  LJ  (p.  io77b-d;  pp.  29211-2933)  and  cited  by  Gib¬ 
son  LJ  (p.  1137I1;  p.  342d).  See  also  Gibson  LJ’s  formulation  of  the  principle  at  pp.  11376-11386; 
p.  342e.  Kerr  LJ  thought  it  possible  to  refer  to  the  treaties  relating  to  the  ITC  ‘given  the  problems  and 
uncertainties  of  interpreting  the  Order  in  Council  of  1972’:  pp.  10766-10778;  p.  2g2g. 

74  Reliance  on  the  principle  would  then  be  supererogatory. 

75  Gibson  LJ  at  p.  1138a;  p.  342c;  and  Nourse  LJ  at  p.  1128I1;  p.  334j- 

76  The  principle  is  also  of  no  assistance  where  the  meaning  of  the  disputed  words  is  unclear  but  they 
do  not  admit  of  any  construction  consistent  with  the  UK’s  treaty  commitments. 

77  p.  1132I1;  p.  338d.  See  also  pp.  ii34a-b  and  1 136c;  pp.  339c  and  341b. 

78  pp.  H32h-ii33a;  p.  338d.  Gibson  LJ  termed  this  background  ‘the  legislative  history’  of  the  for¬ 
mula  in  Article  5:  loc.  cit.  and  p.  1136b  p.  341c.  However,  the  greater  part  of  this  ‘history’  was  in  fact 
contained  in  international  legal  materials. 
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wording  of  Article  5  alone,79  corroborated  it  by  reference  to  Article  6, 80  and  then 
referred  to  international  law  in  order  to  make  his  conclusion  ‘firm’.81  In  marked 
contrast,  Kerr  LJ  based  his  judgment  squarely  on  arguments  derived  from  inter¬ 
national  law.  Unlike  his  peers,  Kerr  LJ  did  not  think  the  meaning  of  Article  5  to  be 
clear  on  its  face,82  and  resort  to  elements  beyond  the  text  of  that  article  therefore 
played  a  vital  part  in  his  conclusion.83  Moreover,  he  had  recourse,  first  and  fore¬ 
most,  to  the  principle  in  Salomon’s  case,84  and,  while  he  put  store  on  Article  5’s 
background  in  English  law,  the  role  of  the  arguments  which  he  drew  from  that 
material  was  secondary  and  supplementary. 

These  differences  in  approach  reveal  a  measure  of  disagreement  about  the  role  of 
the  principle  in  Salomon’s  case.  For  Staughton  J  and  Gibson  LJ,  the  disputed 
words  of  a  statute  should  first  of  all  be  read  in  their  English  law  context — that  is,  in 
the  context  of  the  relevant  enactment  as  a  whole,  together  with  any  parent  legis¬ 
lation,  plus  its  background  in  English  law,  both  statutory  and  common  law.  Only  if 
this  material  fails  to  resolve  the  problem  should  resort  be  had  to  arguments  based 
on  international  law.  For  Kerr  LJ,  on  the  other  hand,  it  is  permissible  to  go 
straight  to  the  principle  in  Salomon’s  case  once  the  disputed  words,  considered  in 
isolation,  are  found  to  be  unclear  on  their  face.  It  is  not  necessary  first  to  try  and 
fail  to  establish  a  clear  interpretation  of  those  words  by  looking  to  their  English  law 
backgound.  Kerr  LJ’s  approach  attaches  greater  importance  to  ensuring  the  UK’s 
compliance  with  its  treaty  obligations,  and,  for  this  reason,  is  to  be  welcomed  as 
mitigating  the  operation  of  the  principle  that  treaties  are  not  as  such  part  of  ‘the  law 
of  the  land’.  Nevertheless,  it  might  be  unwise  to  assume  that  Kerr  LJ’s  ‘internation¬ 
alist’  approach  is  generally  applicable  wherever  a  statute  calls  for  interpretation  and 
relevant  treaty  obligations  exist.  Thus,  in  having  recourse  to  the  principle  in  Salo¬ 
mon’s  case,  Kerr  LJ  laid  stress  upon  the  ‘peculiarly  international  context’  of  the 
present  proceedings,85  springing  from  the  fact  that  they  relate  to  an  international 
organization,  and  ‘since  such  organisations  are  created  on  the  plane  of  public  inter¬ 
national  law,  the  starting  point  must  equally  be  on  this  plane’.86 

Article  16(1)  of  the  ITA  and  Article  3  of  the  Headquarters  Agreement  impose  an 
obligation  on  the  UK  to  constitute  the  ITC  as  a  legal  person  within  the  English 


79  p.  695b.  See  also  text  at  n.  48,  above. 

80  p.  695c!;  and  see  text  at  nn.  62-70,  above;  though  see  n.  71,  above. 

81  p.  6951.  Nourse  LJ  may  have  followed  a  similar  path,  though  not  relying  on  Article  6:  see  n.  50, 
above. 

82  See  text  at  n.  49,  above. 

83  At  one  point,  Kerr  LJ’s  judgment  gives  the  impression  that  he  had  recourse  to  international  law 
first  and  foremost,  without  thinking  it  necessary,  as  a  preliminary  step,  to  establish  that  the  meaning  of 
the  statutory  words  was  unclear:  p.  1056!  and  g;  p.  275c  and  g.  However,  it  is  elsewhere  apparent  that, 
at  least  in  dealing  with  the  plaintiffs’  first  argument,  he  considered  it  a  necessary  precondition  to  apply¬ 
ing  the  principle  in  Salomon’s  case  that  it  first  be  established  that  the  meaning  of  Article  5  is  unclear  on 
its  face.  He  thus  held  that  recourse  should  be  had  to  that  principle,  ‘given  the  problems  and  uncertain¬ 
ties  of  interpreting  the  1972  order’:  pp.  107611-10773;  p.  292g.  See  also  p.  io8oa-f;  p.  295b-f. 

84  Kerr  LJ’s  first  and  second  reasons  for  holding  Article  5  to  constitute  the  ITC  as  a  person  of  Eng¬ 
lish  law  were  both  grounded  in  international  law.  For  further  evidence  of  the  stress  which  Kerr  LJ 
placed  on  international  law,  see  text  at  nn.  260-82,  below. 

85  p.  107611;  p.  2g2g. 

86  P-  1 056f ;  p.  275c,  and  see  p.  i056g-h;  p.  275g.  For  certain  further  consequences  which  Kerr  LJ 
drew  from  the  ITC’s  international  origins,  see  text  at  nn.  260—9,  below. 
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legal  system.87  Consequently,  in  so  far  as  it  was  possible  to  interpret  Article  5  of 
the  1972  Order  as  making  the  ITC  a  discrete  legal  person  at  English  law,  separate 
and  distinct  from  its  members,  Staughton  ]  and  Kerr  and  Gibson  LJJ  agreed  that 
this  should  be  done  in  order  to  avoid  putting  the  UK  in  breach  of  its  obligations 
under  those  treaties.88 

The  plaintiffs,  however,  contended  that  neither  the  ITA  nor  the  Headquarters 
Agreement  can  be  used  to  assist  in  the  interpretation  of  Article  5.  In  1972,  when 
the  present  order  relating  to  the  ITC  was  issued,  the  Headquarters  Agreement 
between  the  ITC  and  the  UK  had  already  been  concluded.89  Moreover,  while  the 
ITA  was  concluded  many  years  after  the  Order  was  issued,  there  is,  as  Kerr  UJ 
pointed  out,  no  ‘material  distinction  for  present  purposes’  between  that  treaty  and 
the  fourth  ITA,  which  was  concluded  in  1971,  and  it  is  thus  possible  to  talk  as  if 
the  enactment  of  the  Order  was  subsequent  to  that  treaty,  too. 90  These  facts  not¬ 
withstanding,  the  plaintiffs  contended  that  it  is  impossible  to  claim  that  Article  5  of 
the  Order  was  drafted  in  order  to  give  effect  to  the  UK’s  obligations  under  those 
two  treaties,  since  the  formula  which  it  embodies  is  the  only  one  which  the  Inter¬ 
national  Organizations  Act  1968  makes  available  for  defining  the  status  of  an  inter¬ 
national  organization  under  English  law;  and,  since  that  statute  was  enacted  prior 
to  the  conclusion  of  both  the  ITA  and  the  Headquarters  Agreement,  it  is  imposs¬ 
ible  to  claim  that  Section  i(2)(<3),  which  empowers  the  issue  of  orders  containing 
the  formula  in  dispute,  was  drafted  with  a  view  to  the  implementation  of  the  UK’s 
obligations  under  those  two  treaties. 

Whilst  this  argument,  if  successful,  barred  reliance  on  the  ITA  and  the  Head¬ 
quarters  Agreement,  it  still  left  room  for  the  use  of  some  international  legal  mater¬ 
ials  in  the  interpretation  of  Article  5.  The  International  Organizations  Act  1968 
and  the  powers  conferred  in  it  are  clearly  meant  to  be  capable  of  being  applied  to 
most  of  the  international  organizations  of  which  the  UK  is  or  might  become  a 
member,  obviating  the  need  for  Parliament  to  pass  a  separate  piece  of  legislation 


87  Gibson  LJ  alone  thought  it  necessary  to  examine  the  meaning  of  these  undertakings:  p.  1138b; 
p.  343c.  In  so  doing,  it  was  the  notion  of  legal  personality  within  the  international  legal  system  which  he 
considered,  rather  than  the  meaning  of  that  concept  within  municipal  systems  of  law:  pp.  1138b,  1139b 
and  d  and  ii4ic-d;  pp.  343c,  e  and  f  and  345c;  and  note  his  reliance  on  the  judgment  of  the  Inter¬ 
national  Court  of  Justice  in  Reparation  for  Injuries  Suffered  in  the  Service  of  the  United  Nations  ( ICjf 
Reports,  1949,  p.  174)  at  pp.  ii40g-ii4ib;  pp.  344)1-3456.  This  might  be  thought  a  strange  thing  to 
do.  The  treaty  undertakings  in  question  are  to  constitute  the  ITC  as  a  person  of  municipal  law,  as  Gib¬ 
son  LJ  himself  noted:  p.  1141c;  p.  345d.  Therefore,  it  might  be  argued,  the  meaning  of  ‘legal  person¬ 
ality’  in  those  two  treaties  was  to  be  found  by  referring  to  the  significance  of  that  concept  in  municipal 
legal  systems  and,  in  the  case  of  the  Headquarters  Agreement,  in  English  law  itself.  However,  as  Gibson 
LJ  observed,  the  undertakings  in  question  are  contained  in  international  agreements  negotiated  by 
international  legal  persons  and  governed  by  international  law:  p.  1138b;  p.  343c.  The  concept  to  which 
the  words  ‘legal  personality’  refer  is,  therefore,  presumably  the  one  current  in  international  law,  and  the 
UK’s  obligation  under  those  treaties  is  accordingly  to  implement  in  its  own  national  legal  system  effects 
of  the  type  which  ‘legal  personality’  has  under  international  law.  Gibson  LJ  thus  displayed  a  welcome 
readiness  not  to  read  treaties  as  if  they  were  English  statutes,  but  to  recognize  that  they  are  agreements 
concluded  within  a  different  legal  system,  which  consequently  fall  to  be  read  in  the  light  of  the  concepts, 
usages  and  rules  which  are  proper  to  that  system. 

88  Staughton  J  at  pp.  6951-6963;  Kerr  LJ  at  pp.  io8ia-d  and  g;  pp.  2951-2966  and  296e;  Gibson  LJ 
at  pp.  11376-11383,  ii38c-d  and  ii4ie;  pp.  342c  and  g  and  345d. 

89  Indeed,  the  Order  mentions  this  treaty,  incorporates  some  of  its  provisions  and  cross-refers  to 
others,  as  Kerr  LJ  pointed  out:  pp.  1074a  and  ny6g;  pp.  290c  and  292c. 

90  p.  io64d-e;  p.  281].  The  fourth  ITA  was  concluded  in  London  on  29  January  1971:  TS  No.  91 
(1971),  Cmnd.  4831 ;  UN  Treaty  Series,  vol.  824,  p.  229. 
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each  time  provision  needs  to  be  made  for  an  international  organization  under  Eng¬ 
lish  law.  By  1968,  it  had  already  become  ‘standard  practice’  for  the  constituent 
treaties  of  international  organizations  to  stipulate  that  they  were  to  enjoy  person¬ 
ality  within  the  national  legal  systems  of  their  member  States.91  It  is,  therefore, 
reasonable  to  assume  that  the  formula  embodied  in  Section  1(2) (a)  was  designed  to 
enable  the  UK  to  implement  its  obligations  under  those  treaties,  and  it  should  be 
interpreted  accordingly.92  The  plaintiffs,  however,  attempted  to  block  such  an 
argument  by  precluding  reference  even  to  those  treaties  setting  up  international 
organizations  which  were  concluded  prior  to  1968.  Pointing  to  the  fact  that  the  for¬ 
mula  in  Section  i(2)(a)  of  the  International  Organizations  Act  reproduces  ver¬ 
batim  the  formula  used  in  Section  i(2)(a)  of  the  Diplomatic  Privileges  (Extension) 
Act  of  1944 — the  earliest  piece  of  legislation  to  make  provision  for  international 
organizations  in  UK  law — ,  the  plaintiffs  contended  that  it  must  have  the  same 
meaning  under  the  former  statute  as  it  did  when  it  first  appeared  in  the  latter.  Since 
the  1944  Act  was  enacted  prior  to  the  conclusion  of  the  treaties  referred  to  above, 
Section  i(2)(a)  of  that  statute  could  hardly  have  been  drafted  to  facilitate  the 
implementation  of  the  obligations  imposed  by  those  agreements.  The  meaning  of 
the  formula  used  in  that  provision  should,  therefore,  be  determined  without  the 
help  of  any  international  legal  materials  at  all. 

These  arguments  raised  important  questions  as  to  the  scope  and  application  of 
the  principle  in  Salomon’s  case.  Staughton  J  found  the  principle  sometimes  to  have 
been  formulated  as  a  presumption  of  legislative  intention,  stipulating  that,  when 
Parliament  enacts  a  statute,  it  should  be  assumed  to  intend  that  the  UK  should  not 
thereby  be  placed  in  breach  of  its  treaty  obligations.93  Understood  thus,  it  enjoins 
respect  only  for  those  obligations  contained  in  treaties  which  were  already  con¬ 
cluded  at  the  date  of  the  enactment  of  the  statute  which  falls  to  be  construed;94  for 
the  legislature  could  hardly  then  have  known  of  commitments  contained  in  treaties 

91  Kerr  LJ  at  p.  1082b;  p.  2g6h-j. 

92  Kerr  LJ  at  p.  io82e-f;  p.  297b. 

93  p.  688a— d. 

94  This  statement  requires  some  refinement.  The  principle,  thus  understood,  clearly  applies  in 
respect  of  obligations  which  were  in  force  for  the  UK  when  Parliament  gave  its  final  reading  to  the  stat¬ 
ute.  It  also  clearly  applies  in  respect  of  obligations  to  which  the  UK  had  given  its  consent  to  be  bound, 
even  though  they  were  not  then  in  force  for  the  UK.  Moreover,  if  the  statute  was  drafted  specifically  to 
implement  a  future  treaty  commitment,  then  it  would  not  matter  that  that  obligation  was  not  yet  in 
force  for  the  UK  nor  that  the  UK  had  not  yet  consented  to  be  bound  by  it — after  all,  passage  of  the 
statute  might  have  been  a  necessary  step  to  enable  the  UK  to  express  its  consent  to  be  bound  by  that 
treaty.  But  what  if  the  statute  did  not  have  this  function,  but  merely  touches  upon  the  same  subject- 
matter  as  the  treaty?  Should  Parliament  be  presumed  to  have  intended  not  to  place  obstacles  in  the  way 
of  the  Government’s  later  deciding  that  the  UK  should  consent  to  be  bound  by  that  treaty?  If  so,  should 
this  be  presumed  only  where  the  UK  was  involved  in  negotiating  and  adopting  the  text  of  the  treaty  or 
should  it  also  be  presumed  in  respect  of  a  treaty  which  the  UK  did  not  negotiate  but  to  which  it  is 
entitled  to  accede?  And  what  of  a  statute  which  is  enacted  while  the  UK  is  actually  involved  in  negotiat¬ 
ing  the  text  of  a  treaty?  (On  the  last  example,  see  the  decision  of  Bingham  J  in  Standard  Chartered 
Bank  v.  International  Tin  Council,  noted  in  last  year’s  volume  of  this  Year  Book  at  pp.  399-406 
nn.  17-19.) 

It  is  worthy  of  note  that,  if  the  principle  applies  to  the  above-mentioned  cases,  then  it  enjoins  that  a 
statute  be  interpreted  so  as  to  be  consistent  with  treaty  obligations  by  which  the  UK  had  not  consented 
to  be  bound  at  the  time  of  that  statute’s  enactment,  by  which  the  UK  might  not  have  consented  to  be 
bound  at  the  time  the  statute  falls  to  be  interpreted,  and  by  which  the  UK  might  never  consent  to  be 
bound  at  any  time  in  the  future.  It  would,  therefore,  be  only  an  approximate  and  somewhat  imprecise 
characterization  of  the  principle  if  it  were  described,  as  it  often  is,  as  stipulating  that  statutes  be  con¬ 
strued  so  as  to  avoid  putting  the  UK  in  breach  of  its  treaty  obligations. 
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which  were  concluded  at  a  later  date,  much  less  have  intended  to  avoid  putting  the 
UK  in  breach  of  them.95  At  the  same  time,  Staughton  J  also  found  that  the  prin¬ 
ciple  is  sometimes  expressed  in  the  form  of  a  straightforward  injunction  to  construe 
statutes  in  a  way  which  avoids  putting  the  UK  in  breach  of  its  treaty  obligations.96 
Understood  in  this  second  way,  the  principle  makes  relevant  to  the  interpretation 
of  a  statute  all  treaties  which  impose  obligations  on  the  UK,  no  matter  when  they 
were  concluded,  be  it  prior  to  the  enactment  of  the  statute  or  subsequent  to  that 
date,  as  long  as  they  touch  upon  the  same  subject-matter. 

As  Staughton  J  observed,97  if  the  second  interpretation  of  the  principle  is  cor¬ 
rect,  then  it  is  irrelevant  that  the  formula  reproduced  in  Article  5  of  the  1972  Order 
has  its  origins  in  a  statute  enacted  in  1968  before  the  conclusion  of  the  ITA  and  the 
ITC’s  Headquarters  Agreement,  just  as  it  is  irrelevant  that  the  formula  embodied 
in  the  1968  statute  derives  from  another  statute  which  was  enacted  in  1944  and 
which  antedates  the  practice  of  incorporating  into  the  constituent  treaties  of  inter¬ 
national  organizations  clauses  which  stipulate  that  those  organizations  are  to  enjoy 
personality  within  the  legal  systems  of  their  member  States:  in  each  case,  the  sub¬ 
sequent  treaties  could  be  used  to  help  interpret  the  anterior  statute.  It  was  this 
interpretation  of  the  principle  which  Staughton  J  adopted,  concluding:  ‘I  ought  to 
construe  the  1972  Order  in  Council  so  as  to  conform  with  [the  ITA]  and  the  head¬ 
quarters  Agreement  if  I  can’.98 


95  See,  in  particular,  the  formulation  of  the  principle  made  by  Lord  Diplock  in  Garland  v.  British 
Rail  Engineering  Ltd.  (loc.  cit.  above  (n.  72),  at  p.  771;  p.  415),  quoted  by  Gibson  LJ  at  p.  1136b; 
p.  34if;  and  by  Staughton  J  at  p.  687I1-1;  and  referred  to  by  Kerr  LJ  at  p.  1076b;  p.  292b 

It  should  be  emphasized  that  to  espouse  the  formulation  of  the  principle  in  Salomon’s  case  as  a  pre¬ 
sumption  of  legislative  intention  is  consistent  both  with  limiting  the  application  of  the  principle  to  cases 
in  which  it  is  clear  that  the  purpose  of  the  statute  is  to  implement  a  treaty  and  with  applying  that  prin¬ 
ciple  in  a  much  broader  fashion  to  statutes  which  have  no  such  evident  purpose  but  which  simply  deal 
with  the  same  subject-matter  as  a  treaty:  Staughton  J  at  p.  68yg— h.  There  is  adequate  judicial  authority 
to  sustain  both  of  these  alternative  interpretations  of  the  scope  of  the  principle:  contrast,  e.g.,  the  judg¬ 
ment  of  Diplock  LJ  in  Salomon’s  case  itself,  certain  passages  of  which  (p.  i44a-f ;  p.  876a-e)  lend  sup¬ 
port  to  the  former,  more  restrictive  version,  with  his  words  in  the  later  case  of  Garland  v.  British  Rail 
Engineering  (loc.  cit.  above),  which  support  the  latter,  broader  reading.  The  second,  wider  interpret¬ 
ation  has  been  assumed  here.  At  the  same  time,  and  even  if  the  wider  version  of  the  principle  is  to  be 
preferred,  it  naturally  strengthens  the  cogency  of  the  presumption  that  a  statute  is  intended  to  be  con¬ 
sistent  with  the  UK’s  actual  or  prospective  treaty  obligations  if  it  is  clear  on  the  face  of  the  statute  or 
from  attendant  extrinsic  factors  that  its  purpose  is  to  implement  that  treaty.  Thus,  in  the  instant  case, 
while  referring  to  authorities  which  support  the  broader  interpretation  of  the  principle  (loc.  cit.  above 
(n.  73)  and  this  note),  Kerr  LJ  also  laid  stress  on  the  fact  that  the  1972  Order  expressly  refers  to,  and 
necessarily  requires  consideration  of,  certain  provisions  of  the  ITA  and  the  Headquarters  Agreement, 
indicating  its  purpose  to  be  to  implement  the  UK’s  obligations  under  those  treaties:  see  n.  no,  below. 

96  Loc.  cit.  above  (n.  93). 

97  p.  688h. 

98  p.  688h.  In  this  passage,  Staughton  J  framed  the  terms  of  his  enquiry  in  an  excessively  narrow 
manner,  suggesting  that,  to  determine  the  effect  of  the  1972  Order,  he  needed  only  to  consider  its 
Article  5  and  could  ignore  Section  i(2)(a)  of  the  1968  Act.  However,  as  Kerr  LJ  pointed  out  (n.  115, 
below),  orders  in  council  issued  under  the  1968  Act,  when  they  bestow  on  an  organization  ‘the  legal 
capacities  of  a  body  corporate’,  cannot  give  to  that  formula  a  meaning  different  from  that  which  was 
fixed  for  it  by  the  1968  Act.  Staughton  J  thus  needed  to  construe  Section  i(2)(a),  and  not  just  Article  5. 
Moreover,  the  1968  Act  is  applicable  to  all  international  organizations  of  which  the  UK  is  a  member, 
not  just  the  ITC.  Consequently,  if  the  formula  in  Section  1(2) (a)  is  to  be  construed  so  as  to  avoid  put¬ 
ting  the  UK  in  breach  of  its  treaty  obligations,  it  is  hardly  sufficient  to  accord  it  a  meaning  which 
respects  the  UK’s  obligations  under  the  ITA  and  the  ITC’s  Headquarters  Agreement:  it  is  necessary  to 
go  further  and  examine  the  UK’s  obligations  under  the  constituent  treaties  of  all  the  organizations  of 
which  the  UK  is  a  member  so  that,  if  possible,  a  meaning  can  be  found  for  the  formula  which  will  avoid 
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Staughton  J’s  conclusion  is  to  be  welcomed.  If  the  principle  in  Salomon’s  case  is 
to  be  treated  as  a  presumption  of  legislative  intention,  as  the  first  interpretation 
described  above  suggests,  then  there  must  be  some  reason  for  making  the  presump¬ 
tion  prescribed — a  reason,  moreover,  which  must  have  nothing  to  do  with  the 
actual  intention  of  Parliament,  which,  after  all,  is  being  presumed,  rather  than 
ascertained.  The  justification  for  making  the  stipulated  presumption  is  that,  if  stat¬ 
utes  were  to  be  interpreted  so  as  to  put  the  UK  in  breach  of  its  treaty  obligations, 
then  not  only  would  the  UK’s  credibility  as  a  treaty-partner  be  eroded,  but  it  might 
also  incur  onerous  liabilities  to  make  reparation  to  the  State  or  States  wronged  by 
its  breach  as  well  as  becoming  a  lawful  target  for  their  countermeasures."  How¬ 
ever,  if  factors  such  as  these  justify  construing  statutes  in  a  manner  consistent  with 
the  UK’s  treaty  commitments,  then  they  militate  in  favour  of  doing  so  regardless  of 
when  the  treaty  imposing  those  obligations  was  concluded,  even  if  it  was  sub¬ 
sequent  to  the  enactment  of  the  statute  which  falls  to  be  construed.  The  first  inter¬ 
pretation  of  the  principle  thus  fails  to  give  it  a  scope  commensurate  with  that 
merited  by  the  factors  which  justify  its  existence.  At  the  same  time,  the  first  inter¬ 
pretation  also  gives  the  principle  too  wide  an  ambit,  since  it  enjoins  that  a  statute  be 
interpreted  to  respect  treaties  which  were  concluded  before  the  date  of  its  enact¬ 
ment  even  though  they  might  since  have  ceased  to  be  binding  upon  the  UK. 100  In 
marked  contrast,  the  second  version  of  the  principle,  preferred  by  Staughton  J, 
respects  both  the  positive  and  the  negative  demands  of  the  maxim  cessat  ratio,  ces- 
sat  lex .IQI  Admittedly,  interpreted  in  the  second  way  described,  the  principle  has 
the  potential  consequence  that  the  effect  of  a  statute  might  vary  through  time  as  the 
UK  undertakes  new  treaty  commitments  and  terminates  existing  ones,  making  rel¬ 
evant  to  the  interpretation  of  a  statute  factors  which  were  not  pertinent  at  the  time 
of  its  enactment  and  rendering  irrelevant  factors  which  formerly  were  pertinent. 
However,  this  is  not  something  which  needs  to  be  avoided,  since  information  as  to 
the  existence  and  the  content  of  the  UK’s  treaty  commitments  is  publicly  available, 


putting  the  UK  in  breach  of  its  obligations  under  any  one  of  those  treaties — or,  if  this  is  not  possible,  a 
meaning  which  minimizes  the  number  and  extent  of  its  breaches.  Staughton  J  engaged  in  just  such  a 
wide-ranging  enquiry  when  considering  the  plaintiffs’  second  argument:  see  text  at  nn.  319-25,  below. 
Nevertheless,  in  respect  of  the  plaintiffs’  first  argument,  it  was,  in  fact,  unnecessary  to  look  beyond  the 
ITA  and  the  Headquarters  Agreement.  Most  treaties  relating  to  international  organizations  impose  obli¬ 
gations  similar  to  that  found  in  these  two  agreements,  and,  since  the  remainder  impose  no  obligations  at 
all  relating  to  the  bestowal  of  legal  personality,  they  could  safely  be  ignored  as  irrelevant  to  the  task  in 
hand:  see  n.  116,  below. 

99  Admittedly,  the  principle,  even  if  interpreted  in  its  widest  possible  sense,  cannot  prevent  such 
things  occurring:  it  might  be  impossible  to  read  a  statute  in  a  manner  consistent  with  the  UK’s  treaty 
commitments;  and,  since  treaties  do  not  by  themselves  create  rules  of  English  law,  the  UK  might  find 
itself  in  breach  of  its  undertakings  if  no  statute  has  been  enacted  to  ensure  their  fulfilment.  However, 
‘half  a  loaf  is  better  than  no  bread  at  all’,  and  the  bigger  that  ‘half  a  loaf,  the  better. 

It  should  be  noted  that,  as  commonly  formulated,  the  principle  in  Salomon’s  case  does  not  attach  any 
significance  to  the  content  of  the  treaty  commitment  which  it  is  prescribed  that  the  statute  should 
respect.  The  reasons  for  the  principle  which  are  suggested  in  the  text  therefore  do  likewise.  Yet  it  might 
be  thought  that  the  principle  should  not  be  given  much,  if  any,  weight  where  a  treaty  imposes  obli¬ 
gations  whose  content  is  unjust,  immoral  or  contrary  to  public  policy. 

100  Even,  indeed,  if  the  UK  has  never  been  bound  by  them  at  all:  see  n.  94,  above. 

'OI  The  second  interpretation  of  the  principle  is  all  the  better  founded  in  view  of  the  fact  that  the  goal 
of  statutory  interpretation  in  English  law  is  not,  as  the  first  interpretation  suggests,  to  ascertain  the 
intention  of  Parliament,  and  that  to  formulate  propositions,  principles  and  rules  in  such  terms  is  simply 
to  employ  a  ‘convenient  metaphor’,  as  Lord  Diplock  pointed  out  in  Fothergill  v.  Monarch  Airlines  Ltd., 
[1981]  AC  251,  [1980]  2  All  ER  696,  at  p.  279f-g;  p.  705a.  See  also  Staughton  J  at  p.  68gf-g. 
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enabling  individuals  to  plan  their  affairs  and  adjust  their  conduct  as  a  statute 
undergoes  changes  in  its  meaning.102 

The  two  judges  in  the  Court  of  Appeal  who  considered  the  application  of  the 
principle  in  Salomon’s  case  did  not  address  any  of  these  issues.  Unlike  Staughton 
J,  neither  Kerr  LJ  nor  Gibson  LJ  found  it  necessary  to  choose  between  the  two 
versions  of  that  principle  which  have  been  described.  Even  if  it  were  assumed  that 
its  proper  application  is  as  a  presumption  of  legislative  intention,  as  the  plaintiffs 
supposed,103  their  Lordships  concluded  that  it  was  nevertheless  possible  to  look  at 
the  treaties  in  question  in  order  to  assist  in  the  interpretation  of  Article  5  of  the 
1972  Order.  The  judgment  of  Kerr  LJ  reveals  the  manner  in  which  their  Lord- 
ships  reached  this  conclusion.104 

Kerr  LJ  noted  ‘a  consistent  parallelism  between  the  treaties  creating  inter¬ 
national  organisations  on  the  one  hand  and  the  consequential  statutes  and  Orders 
in  Council  enacted  in  this  country  on  the  other’.105  ‘[I]n  virtually  all  cases  includ¬ 
ing  that  of  the  ITC’,  constituent  treaties  concluded  since  the  Second  World  War 
have  imposed  on  the  States  party  to  them  an  obligation  to  constitute  the  organiz¬ 
ations  which  they  set  up  as  legal  persons  within  their  national  legal  systems.106 
Parallel  to  this,  a  ‘consistent  practice’  has  emerged,  marked  by  very  few  excep¬ 
tions,107  in  the  UK  legislation  relating  to  these  organizations.  To  regulate  their  sta¬ 
tus  under  English  law,  orders  in  council  have  been  issued  under  the  enabling 
statutes  which  were  currently  in  force  incorporating  the  formula  which  those  stat¬ 
utes  have  made  available  for  that  purpose108 — a  formula  which  has  appeared 
unchanged  in  each  of  those  successive  Acts109  and  which  is  employed  by  Article  5 
of  the  1972  Order.  As  Kerr  LJ  observed,  these  orders  have  been  issued  not  only  in 
full  knowledge  of  the  UK’s  treaty  commitments,  but  also  with  the  very  purpose  of 


102  Cf.  the  comments  of  Lords  Wilberforce  (p.  278b-d;  pp.  70311-7043),  Diplock  (pp.  279h-28ob; 
p.  705b— d)  and  Fraser  (pp.  287b— 288I1;  p.  7iia-h)  in  Fothergill  v.  Monarch  Airlines  (loc.  cit.  above 
(n.  101)). 

The  difficulties  involved  in  determining  the  precise  categories  of  treaties  to  which  the  principle 
applies,  which  were  noted  in  n.  94,  above,  are  also  avoided  if  the  second  version  of  the  principle  is 
adopted ;  for  a  treaty  is  then  relevant  to  the  interpretation  of  a  statute  simply  in  so  far  as  and  as  long  as  it 
is  in  force  and  binding  upon  the  UK.  Admittedly,  understood  in  this  fashion,  the  principle  does  not 
require  a  statute  to  be  interpreted  in  the  light  of  a  treaty,  even  though  that  statute  is  enacted  in  order  to 
enable  the  UK  subsequently  to  become  a  party  to  that  treaty,  if  that  treaty  has  not  yet  become  binding 
upon  the  UK  at  the  date  on  which  the  statute  falls  to  be  construed.  However,  that  does  not  mean  that 
the  treaty  is  then  irrelevant  to  the  construction  of  that  statute,  since  it  might  be  made  pertinent  by  other 
principles  of  statutory  interpretation,  such  as  the  principle  which  prescribes  respect  for  a  statute’s  pur¬ 
pose. 

103  Gibson  LJ  deliberately  formulated  the  principle  in  this  manner  at  pp.  113711-11383;  p.  342c.  See 
also  Kerr  LJ  at  pp.  107611-10773;  p.  292g-h. 

104  References  to  the  relevant  passages  of  Gibson  LJ’s  judgment  will  be  made  in  the  footnotes. 

105  p.  io8oh;  p.  295h. 

106  p.  1082c;  p.  296].  See  also  p.  io6oe-f;  p.  278L,  and  text  at  n.  91,  above. 

107  Three  of  these  exceptional  cases  were  discussed  by  Kerr  and  Gibson  LJJ:  see  text  at  n.  124, 
below.  There  are  three  further  cases  as  well,  of  which  Kerr  LJ  noted  the  existence,  but  which  their 
Lordships  did  not  discuss:  pp.  105811-10593;  p.  27yd. 

108  pp.  io58g-io59C,  io6of  and  107611-10773;  pp.  2jjb-g,  278 f  and  292g;  and  see  the  quotation 
which  Kerr  LJ  made  from  the  judgment  of  Lord  Bridge  in  the  case  of  Shearson  Lehman  Bros.  Inc.  v. 
Maclaine  Watson  &  Co.  Ltd.  (International  Tin  Council  intervening)  (No.  2),  [1988]  1  WLR  16, 
[1988]  1  All  ER  1 16  (to  be  noted  in  next  year’s  volume  of  this  Year  Book),  at  p.  io77e-f;  p.  293b.  See 
also  Gibson  LJ  at  pp.  ii37f-h  and  1138b;  p.  342I1-C  and  f. 

109  For  the  relevant  statutes,  see  text  following  n.  92  and  nn.  71  and  120. 
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securing  their  implementation.110  Applying  the  principle  in  Salomon’s  case,  he 
therefore  thought  it  legitimate  to  presume  that  the  orders  in  council  ‘must  have 
been  intended’  to  comply  with  the  UK’s  obligations  under  the  constituent  treaties 
and  so  make  the  international  organizations  which  they  set  up  into  legal  persons  at 
English  law.111  True,  the  formula  which  the  orders  have  employed  to  accomplish 
this  end  was  enacted  and  its  meaning  fixed  before  the  treaties  containing  the  rel¬ 
evant  commitments  had  even  been  concluded.112  Yet,  as  Kerr  LJ  remarked,  ‘[i]f  it 
had  been  thought  that  [that  formula]  would  not  be  appropriate  or  sufficient  [to  ful¬ 
fil  the  UK’s  treaty  commitments],  then  some  other  formula  would  no  doubt  have 
been  adopted.  [”3]  But  this  was  not  done.’”4  Those  responsible  for  issuing  the 
orders  in  council  must,  therefore,  have  supposed  that  the  formula  which  they 
employed  was  capable  of  fulfilling  the  UK’s  treaty  commitments.  In  itself,  of 
course,  this  could  hardly  prove  that  the  formula  did  indeed  have  that  effect.  As 
Kerr  UJ  observed,  the  meaning  of  the  formula  was  fixed  by  the  enabling  statutes 
under  which  the  orders  in  council  were  issued,  so  that,  when  those  orders 
employed  the  formula  which  those  statutes  laid  down,  they  could  hardly  have 
changed  its  meaning.”5  Nevertheless,  he  considered  that  the  conceptions  which 
those  issuing  the  orders  had  of  the  effect  of  the  formula  were  relevant  to  the  inter¬ 
pretation  which  should  be  given  to  it  in  the  parent  statutes,  helping  to  show  that 
the  exercise  of  the  power  which  those  statutes  conferred  would  result  in  the  bes¬ 
towal  on  an  organization  of  full  legal  personality  under  English  law.”6 

The  final  step  in  this  argument  requires  some  explanation.  The  probable  reason 
why  Kerr  UJ  considered  the  intentions  of  those  responsible  for  issuing  the  orders 
in  council  to  be  of  assistance  in  establishing  the  meaning  of  the  formula  laid  down 


110  Kerr  LJ  repeatedly  stated  that  the  orders  have  been  ‘consequential’  on,  or  a  ‘response’  to,  the 
UK’s  treaty  commitments:  pp.  i058g,  io6of,  1076I1,  xo8og  and  h  and  io8id;  pp.  277b,  278k  292g, 
295g  and  h  and  296b.  The  1972  Order  in  particular  makes  this  clear  by  expressly  referring  to  the  treaties 
which  it  is  its  aim  to  implement:  pp.  1074a  and  i076g;  pp.  290c  and  292c.  See  also  Gibson  LJ  at 
p.  1137U  p.  342b. 

111  p.  1082c;  p.  296];  and  see  pp.  1077a  and  io8id  and  g;  pp.  292b  and  296b  and  e.  See  also  Gibson 
LJ  at  p.  ii36g  and  1138c;  pp.  34id  and  342g. 

112  See  text  at  n.  114,  below. 

113  Since  the  enabling  statutes  have  made  available  for  defining  the  status  of  an  international  organiz¬ 
ation  under  English  law  just  the  one  formula,  it  follows  that,  if  a  different  formula  were  to  have  been 
used,  then  it  would  have  had  to  be  embodied  in  a  new  statute. 

114  p.  io82d;  p.  296]. 

115  p.  io82e-f;  p.  297a.  Kerr  LJ’s  judgment  often  gives  the  impression  that  he  assumed  his  sole  task 
to  be  to  ascertain  the  meaning  which  the  formula  was  intended  to  have  by  those  who  drafted  the  orders 
in  council  employing  it.  However,  it  is  clear  from  the  passage  here  cited  that  Kerr  LJ  thought  his  major 
task  to  be  to  establish  the  meaning  fixed  for  that  formula  by  the  enabling  statutes  under  which  the  orders 
in  council  were  made.  See  also  p.  io8oh,  io8if  and  10821!;  pp.  295b  and  2g6d  and  j.  See  Gibson  LJ  at 
pp.  1133a  and  ii38b-c;  pp.  338d  and  342L 

If,  whenever  the  power  under  Section  1(2 )(a)  of  the  International  Organizations  Act  is  exercised, 
the  organization  to  which  the  order  relates  is  vested  with  legal  personality  under  English  law,  then  an 
order  in  council  employing  the  formula  there  laid  down  confers  such  a  status  even  upon  an  organization 
which  the  UK  is  under  no  treaty  obligation  to  make  a  person  at  English  law.  Gibson  LJ  thought  that 
this  did  not  prevent  the  formula  being  construed  to  have  such  an  effect  (p.  1138c;  p.  342f-g),  presum¬ 
ably  because  to  confer  personality  under  English  law  on  such  an  organization  would  not  put  the  UK  in 
breach  of  any  international  legal  duty  (though  cf.  n.  333,  below).  It  should  be  added  that  Section 
i(6)(a)  of  the  1968  Act  poses  no  problem  in  this  respect.  While  this  provision  renders  ultra  vires  the 
Act  an  order  conferring  on  an  international  organization  ‘privileges  and  immunities’  which  are  more 
extensive  than  those  which  the  UK  is  bound  by  treaty  to  accord,  it  does  not  preclude  the  grant  of  ‘legal 
capacities’  which  the  UK  is  not  obligated  to  bestow. 
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in  the  enabling  statutes  was  that  he  thought  those  intentions  helped  reveal  what  the 
intentions  were  of  those  who  had  enacted  those  statutes.117  This  kind  of  argument 
is  familiar  in  international  law.  By  examining  the  way  in  which  the  parties  to  a 
treaty  apply  it  subsequently  to  its  entry  into  force,  it  is  sometimes  possible  to  throw 
light  on  the  meaning  which  that  treaty  bore  back  at  the  date  of  its  adoption;  for  it 
can  often  be  inferred  that  the  parties  applied  the  treaty  in  the  way  they  did  because 
that  was  the  meaning  which  they  had  intended  the  treaty  to  have  when  they  orig¬ 
inally  adopted  it.IIh  To  have  force,  this  argument  requires  that  the  group  whose 
practice  is  relied  on  to  help  construe  the  text  is  made  up,  at  least  in  part,  of  those 
who  participated  in  its  adoption,  though  it  need  not  include  all  of  their  number. 
This  might  be  thought  to  bar  its  application  in  the  instant  case,  since  orders  in 
council  are  issued  by  the  Crown,  while  the  enabling  statutes  relating  to  inter¬ 
national  organizations  were  enacted  by  Parliament.  However,  under  the  Inter¬ 
national  Organizations  Act  1968,  orders  in  council  may  be  issued  by  the  Crown 
only  if  and  when  Parliament  has  approved  them;119  and  the  situation  was  the  same 
under  the  International  Organizations  (Privileges  and  Immunities)  Act  of  1950. 120 
It  was,  therefore,  possible  to  talk  of  orders  in  council  issued  under  those  Acts  as 
revealing  the  intentions  of  Parliament,121  and  the  argument  described  could  go 
through.122 

Kerr  LJ  relied  on  two  other,  subsidiary,  arguments,  both  based  on  the  UK’s 
treaty  commitments,  to  assist  in  the  interpretation  of  Article  5;  and,  like  his  princi¬ 
pal  argument,  they  both  used  the  principle  in  Salomon’s  case  as  a  presumption  of 
legislative  intention.  First,  he  pointed  out  that,  in  1968,  when  Parliament  enacted 
fresh  enabling  legislation  relating  to  international  organizations,  it  decided  to  retain 
the  formula  earlier  used  in  the  1944  and  1950  statutes.  By  this  time,  it  had  already 
become  ‘standard  practice’  for  the  constituent  treaties  of  international  organizations 

117  Kerr  LJ  thus  relied  on  other  arguments  based  on  the  intentions  of  Parliament  in  enacting  the 
enabling  statutes  in  order  to  substantiate  his  conclusion:  see  text  at  nn.  123-4,  below.  Gibson  LJ  made 
it  clear  that  the  intention  of  Parliament  in  enacting  the  1968  statute  was  decisive  to  the  proper  interpret¬ 
ation  of  Article  5  and  that  the  use  made  of  the  formula  in  the  Act  by  subsequent  orders  in  council  helped 
throw  light  on  what  this  intention  was:  pp.  1 132I1-1 133a;  p.  338d. 

118  Or  so  it  is  said.  See,  e.g.,  Cot,  Revue  generate  de  droit  international  public ,  70  (1966),  p.  632  at 
pp.  639-47. 

119  Section  10(1). 

120  Section  6(1).  The  procedure  was  somewhat  different  under  the  1944  Act,  the  Crown  being 
empowered  by  Section  2(1)  to  issue  orders  in  council  without  obtaining  the  prior  consent  of  Parliament. 
However,  that  subsection  stipulated  that,  once  made,  orders  had  to  be  laid  before  Parliament  and  were 
liable  to  annulment  if,  within  forty  days  of  being  so  laid,  either  House  prayed  that  this  be  done. 
(Although  the  Act  speaks  as  if  the  Crown  then  had  the  power  to  choose  whether  to  annul  the  order  or 
not,  constitutional  conventions  require  the  Crown  to  comply  with  such  a  prayer.)  Orders  issued  under 
the  1944  Act  could,  therefore,  be  argued  to  reflect  the  intentions  of  Parliament,  at  least  when  no  prayer 
was  made  that  they  be  annulled.  Section  2(1)  of  the  1944  Act  was  amended  and  the  present  procedure 
introduced  by  Section  2(1)  of  the  Diplomatic  Privileges  (Extension)  Act  1950.  Later  that  year,  the 
various  statutes  regulating  international  organizations  were  consolidated  by  the  International  Organiz¬ 
ations  (Privileges  and  Immunities)  Act  1950. 

121  Gibson  LJ  at  pp.  113211-11333,  H36g  and  1138b  and  c;  pp.  338d,  34id  and  342!  and  g. 

122  This  conclusion  can  also  be  supported  by  appealing  to  the  intention  of  the  Crown,  rather  than  of 
Parliament;  for  the  Crown,  besides  issuing  the  orders  in  council,  also  participates,  alongside  Parlia¬ 
ment,  in  the  process  of  legislation  (cf.  the  dicta  of  Lord  Denning  MR,  delivering  the  judgment  of  the 
Court  of  Appeal,  in  Rv.  Secretary  of  State  for  Home  Affairs  and  another,  ex  parte  Bhajan  Singh,  [1975] 
2  All  ER  1081  at  p.  1083c),  and,  by  means  of  the  argument  outlined  in  the  text,  it  can  be  contended  that 
its  intention  in  making  such  orders  reveals  what  was  its  intention  when  it  collaborated  in  the  enactment 
of  the  various  enabling  statutes. 
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to  impose  on  the  member  States  an  obligation  to  constitute  those  organizations  as 
discrete  persons  within  their  national  legal  systems.  There  having  been  no  reason  in 
1968  to  have  expected  this  practice  to  change,  it  was  reasonable  to  assume  that  Par¬ 
liament  retained  the  formula  in  Section  1(2.)  (a)  since  it  thought  it  sufficient  to 
enable  the  UK  to  discharge  the  obligations  which  were  likely  to  be  imposed  on  it  by 
future  constituent  treaties.123  Secondly,  Kerr  LJ  pointed  to  three  occasions  on 
which  primary  legislation  has  been  enacted  in  respect  of  a  particular  organization, 
rather  than  an  order  in  council  being  issued  under  the  current  enabling  statute.  In 
each  case,  the  constituent  treaty  of  the  organization  concerned  imposed  an  obli¬ 
gation  on  the  UK  to  make  it  a  person  within  the  English  legal  system.  Nevertheless, 
to  regulate  the  status  of  these  organizations  in  English  law,  the  subsequent  enact¬ 
ments  simply  used  the  formula  found  in  the  current  enabling  statute  and  now 
reproduced  in  Section  i(2)(a)  of  the  1968  Act.  Surely,  Kerr  LJ  held,  with  a  free 
choice  as  to  how  to  discharge  the  UK’s  treaty  obligations,  Parliament  chose  that  for¬ 
mula  because  it  thought  that  it  did  indeed  discharge  the  UK’s  treaty  obligations.124 

A  final  problem  which  was  posed  in  relation  to  the  operation  of  the  principle  in 
Salomon’s  case  concerned  the  manner  in  which  that  principle  permits  an  English 
court  to  refer  to  a  treaty — indeed,  the  manner  in  which  an  English  court  may  refer 
to  a  treaty  whenever  any  principle,  not  just  that  in  Salomon’s  case,  makes  its  mean¬ 
ing  pertinent  to  an  issue  of  English  law.  Various  of  the  parties  to  the  present  pro¬ 
ceedings  contended  that,  when  referring  to  a  treaty,  a  court  might  look  at  it  in 
order  to  gather  ‘its  general  nature  and  effect’,  but  cannot  ‘resolve  any  difficult  ques¬ 
tion  of  construction’  which  might  arise.  An  English  court  would  thus  be  prevented 
from  engaging  in  the  full  process  of  a  treaty’s  interpretation  according  to  the  rules 
set  out  in  the  Vienna  Convention  on  the  Law  of  Treaties  1969,  and,  in  particular, 
would  be  precluded  from  examining  the  background  to  a  treaty  in  customary  inter¬ 
national  law.125  Instead,  it  would  have  to  be  content  with  the  meaning  which  it 
might  establish  on  ‘an  ordinary  reading  and  understanding’  of  the  treaty  text.  Eng¬ 
lish  courts,  it  was  maintained,  do  not  have  sufficient  ability  or  training  to  enable 
them  to  find,  understand  and  assess  the  relevant  international  legal  material  and  to 
apply  the  principles  of  interpretation  proper  to  international  legal  texts.  Staughton 
J  rejected  this  contention,  declaring:  ‘I  cannot  accept  the  notion  that  an  English 
judge  must  indulge  in  a  partial  process  of  interpretation’  of  the  kind  suggested, 
‘however  attractive  such  a  labour-saving  method  might  be’.126  Kerr  LJ  did  likewise 
in  the  Court  of  Appeal.127 

This  conclusion  is  to  be  welcomed.  The  principle  in  Salomon’s  case  would,  after 
all,  hardly  serve  its  purpose  if  the  courts  were  to  run  the  risk  of  putting  the  UK  in 
breach  of  its  treaty  obligations  by  not  applying  the  methods  and  rules  which  are 
appropriate  to  the  interpretation  of  treaties.  Moreover,  this  conclusion  evidences  a 
refreshing  confidence  among  the  English  judiciary  in  its  ability  to  handle  inter¬ 
national  law  and  international  legal  materials.  In  the  instant  case,  this  confidence 


123  p.  1082c— f;  pp.  296]— 297b.  Gibson  LJ  did  not  make  this  argument,  but  his  judgment  might  be 
thought  to  presuppose  it:  pp.  1 1 37! — 1 1 38d ;  p.  342b-g. 

,2+  pp.  io58h-io59a,  10590-6  and  io6oa-e;  pp.  27yd  and  f-g  and  2y8b-e.  See  also  Gibson  LJ  at 
p.  ii38d-g;  pp.  342h-343b. 

125  This  argument  had  much  greater  practical  significance  in  the  context  of  the  plaintiffs’  second 
argument. 

126  p.  68gd. 

127  p.  ioy6e-f;  p.  2g2d. 
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was  not  simply  verbal.  It  was  also  reflected  in  the  thorough  examination  which 
both  Staughton  J  and  the  Court  of  Appeal  made  of  the  provisions  of  the  ITA  and 
the  controversial  issues  of  international  institutional  law  which  were  raised  by  the 
plaintiffs’  second  argument.128  Such  a  readiness  to  resolve  difficult  international 
legal  questions  represents  a  highly  desirable  counterweight  to  the  deliberate 
emphasis  which  Lord  Wilberforce  placed  in  his  judgment  in  Buttes  v.  Hammer 129 
on  ‘the  nature  and  limits  of  the  judicial  function’  and  the  inability  of  an  English 
court  to  ‘manage’  difficult  international  legal  ‘standards’  and  to  ‘determine’  or  ‘pass 
on’  ‘important  .  .  .  issues  of  international  law’. 130 

In  conclusion,  although  they  differed  somewhat  in  the  routes  by  which  they 
arrived  at  this  judgment,  all  five  judges  were  firmly  of  the  opinion  that  Article  5  of  the 
1972  Order  in  Council  constitutes  the  ITC  as  a  discrete  legal  person  within  the  Eng¬ 
lish  legal  system,  separate  and  distinct  from  its  member  States.131  As  such  a  person, 
the  legal  capacities  which  the  ITC  enjoys  under  Article  5  are  those  which  are  pos¬ 
sessed  by  a  ‘body  corporate’  (understanding  that  phrase  in  its  narrower  sense  of  an 
incorporated  company).  However,  the  five  judges  were  all  agreed  that  Article  5  does 
not  thereby  make  the  ITC  into  a  ‘body  corporate’,  nor  is  it  to  be  deemed  to  be  one.132 
It,  therefore,  does  not  fall  within  the  scope  of  those  rules  of  English  law  which  apply 
to  the  category  of  legal  persons  which  is  described  and  defined  by  that  phrase.133 

It  was  in  this  last  point  that  the  explanation  lay  for  the  final  problem  which 
needed  to  be  resolved  in  connection  with  the  plaintiffs’  first  argument.  If  a  formula 
was  to  be  created  whose  use  would  bestow  legal  personality  on  an  international 
organization,  then  why  did  Section  1(2 )(a)  of  the  1968  Act  employ  a  locution 
whose  meaning  was  obscure  and,  to  Kerr  LJ,  ambiguous?  Why  did  not  it  follow 
the  normal  path  for  the  creation  of  a  legal  person  in  English  law  and  provide  that 
international  organizations  might  be  constituted  as  ‘bodies  corporate’?134  As 
Staughton  and  Millett  JJ  and  Kerr  LJ  explanied,  the  reason  is  clear.135  If  inter¬ 
national  organizations  were  to  be  constituted  as  ‘bodies  corporate’,  then  they  would 
be  subjected  to  that  body  of  rules  of  English  law  which  relate  to  and  regulate  this 
category  of  legal  entities,  in  particular,  the  rules  relating  to  the  administration  and 
management  of  the  internal  affairs  of  companies  laid  down  in  the  Companies  Acts. 
The  application  of  many  of  these  rules  to  international  organizations  would  be 
‘inconsistent  with  their  international  character’  and  with  the  choice  of  the  member 


128  See  text  at  nn.  155—255,  below. 

129  Buttes  Gas  and  Oil  Co.  v.  Hammer  and  another  (Nos.  2  and  j),  [1982]  AC  888,  [1981]  3  All  ER 
616. 

130  pp.  936g-h  and  938a-b;  pp.  632e-f  and  633d-e.  This  is  not  to  suggest  that  Lord  Wilberforce’s 
decision  in  that  case  was  ill-founded,  but,  rather,  that  the  reasons  which  he  gave  to  support  his  conclu¬ 
sion  might  be  understood  to  counsel  judicial  abstention  from  resolving  questions  of  international  law 
where  such  reticence  is  not  merited. 

131  Eoth  Staughton  J  (p.  703c)  and  Kerr  LJ  (p.  io8id;  p.  296b)  suggested  the  alternative  conclu¬ 
sion  that  the  ITC  is  to  be  treated  ‘as  if  it  is  a  legal  person  at  English  law — in  other  words,  the  ITC  is  a 
fictitious  legal  fiction! 

132  See  Staughton  J  at  p.  695!!;  and  Millett  J  at  p.  71 3g.  See  also  the  passages  from  Millett  J’s  judg¬ 
ments  in  In  re  International  Tin  Council  and  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council 
(No.  2)  quoted  in  last  year’s  volume  of  this  Year  Book  at  p.  409  n.  35  and  p.  425  n.  109. 

133  See,  however,  text  at  nn.  368—82,  below. 

134  In  Bonsor  v.  Musicians'  Union  (loc.  cit.  above  (n.  34)),  an  argument  of  this  type  moved  Lord 
MacDermott  to  conclude  that  the  Trade  Union  Act  1871  did  not  enable  trade  unions  to  be  constituted 
as  discrete  legal  persons:  p.  144;  p.  535f-g- 

135  Staughton  J  at  p.  695c;  Millett  J  at  p.  713!;  and  Kerr  LJ  at  p.  io8ie-f ;  p.  296c-d. 
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States  to  submit  these  matters  to  the  regulation  of  international  law  and  inter¬ 
national  law  alone — a  choice  which  English  law  should  respect.136  The  failure  of 
Section  i(2)(a)  to  provide  that  international  organizations  should  become,  or  be 
deemed  to  be,  ‘bodies  corporate’  was,  therefore,  not  surprising.  At  the  same  time, 
that  provision  is  framed  in  the  familiar  terminology  of  ‘bodies  corporate’  and  ‘legal 
capacities’,  eschewing  other  conceivable  formulae,  such  as  ‘legal  personality’  or 
‘legal  entity’,  with  which  English  lawyers  are  not  conversant.137 

2.  The  ITC  as  a  legal  person  with  a  'mixed'  nature 

Even  if  the  ITC  is,  therefore,  a  discrete  legal  person  in  English  law,  so  that 
transactions  concluded  in  its  name  establish  rights  and  obligations  for  an  entity 
separate  and  distinct  from  the  member  States,  nevertheless,  the  plaintiffs  con¬ 
tended,  the  nature  of  the  existence  which  the  ITC  enjoys  within  the  English  legal 
system  is  such  that,  whenever  an  act  is  performed  in  the  name  of  that  organization, 
it  commits  not  merely  the  ITC  itself,  but  also  and  at  the  same  time  its  member 
States.  Consequently,  the  contracts  and  loan  agreements  which  the  plaintiffs  had 
concluded  with  the  ITC  established  in  their  favour  rights  both  against  the  ITC  and 
against  its  member  States,  and  the  plaintiffs  were  thus  able  to  sue  the  member 
States  directly  for  the  money  owing  to  them  under  those  agreements. 

Were  the  ITC  to  possess  such  a  nature,  further  questions  would  then  arise  con¬ 
cerning  the  character  of  the  liability  borne  by  its  member  States.  Would  they  be 
liable  jointly  or  jointly  and  severally?  Would  their  liability  be  concurrent  with  that 
of  the  ITC,  so  that  the  organization’s  creditors  could  choose  from  which  source  to 
recover  their  debts,  or  would  it  be  secondary  in  nature,  creditors  only  being 
entitled  to  proceed  against  the  member  States  once  the  ITC  itself  had  failed  to  dis¬ 
charge  its  obligation  to  pay  the  sums  due?  If  the  latter,  then  what  conditions  would 
need  to  be  fulfilled  for  the  default  of  the  ITC  to  be  established  and  the  liability  of 
the  member  States  triggered?  Various  answers  to  these  questions  were  suggested 
by  the  plaintiffs.  However,  the  problems  which  they  posed  took  second  place  to  the 
central  issue  of  the  nature  of  the  legal  entity  which  is  the  ITC  in  English  law. 

The  first  of  the  two  grounds  on  which  the  plaintiffs  based  their  contention  had 
its  foundations  in  propositions  of  English  law.  As  has  already  been  seen,  under 
English  law,  if  a  number  of  people  come  together  to  trade  in  a  common  name,  it  is 
possible  that  their  association  remains  unincorporated,  in  which  case  no  discrete 
legal  person  is  formed  which  is  separate  from  the  members  of  the  group  and  acts 
performed  in  the  name  of  the  association  are  in  law  but  the  acts  of  its  members.  On 
the  other  hand,  the  association  may  take  the  form  of  an  incorporated  company — 
that  is,  a  body  corporate’  or  ‘corporation’,  in  the  narrower  sense  of  those  terms.138 
A  new  legal  person  is  then  formed,  distinct  from  the  members  of  the  association; 
and,  while  transactions  concluded  in  the  name  of  the  association  commit  the  new 
legal  person  representing  the  association,  they  do  not,  automatically  and  without 
more,  commit  the  association’s  members.  The  plaintiffs,  however,  contended  that 
the  latter  phenomenon  is  not  a  consequence  of  the  former — that  is,  the  fact  that  the 
members  of  an  incorporated  company  are  not  necessarily  liable  to  the  company’s 

136  See  the  judgments  of  Millett  J  in  In  re  International  Tin  Council  and  Maclaine  Watson  &  Co. 
Ltd.  v.  International  Tin  C  ouncil ,  noted  in  last  year  s  volume  of  this  Tear  Book  at  pp.  41 1— 13  nn.  44—56 
and  p.  423  nn.  95-101. 

137  Kerr  LJ  at  p.  io8if  ;  p.  2g6d-e. 

138  See  text  at  n.  29,  above. 
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creditors  for  its  debts  and  liabilities  is  not  a  consequence  of  the  fact  that  the  com¬ 
pany  enjoys  independent  legal  personality.  Rather,  it  derives  from  the  particular 
process  by  which  incorporated  companies  are  constituted  as  legal  persons:  namely, 
by  registration  under  the  Companies  Act  or  by  the  grant  of  a  Royal  Charter.  Con¬ 
sequently,  if  an  association  is  constituted  as  a  legal  person  by  some  other  means 
than  these,  it  does  not  follow  from  the  existence  of  its  legal  personality  that  its 
members  are  not  automatically  committed  by,  and  liable  for,  its  acts.  On  the  con¬ 
trary,  alongside  its  personality,  such  an  association  retains  one  of  the  essential 
features  of  an  unincorporated  association:  that  acts  done  in  its  name  commit  its 
members.  Loosely  speaking,  such  an  association  might,  therefore,  be  described  as 
‘mixed’  in  nature,  combining  the  legal  personality  of  a  ‘body  corporate’  with  the 
liability  of  an  unincorporated  association.139 

The  ITC  has  not  been  constituted  a  ‘body  corporate’  (in  the  narrow  sense  of  that 
phrase)  by  registration  under  the  Companies  Acts  or  by  the  grant  of  a  Royal 
Charter.  Moreover,  Article  5  of  the  1972  Order  does  not  provide  that  the  ITC  is  a 
‘body  corporate’,  nor  does  it  enjoin  that  it  should  be  deemed  to  be  one. 140  It  fol¬ 
lows,  the  plaintiffs  maintained,  that  the  ITC,  while  it  enjoys  legal  personality,  does 
not  possess  that  opacity  of  nature  which  characterizes  a  ‘body  corporate’  under 
English  law  and  which  shields  its  members  from  liability  to  its  creditors.  The  ITC 
is,  instead,  translucent,  its  deeds  being  the  members’  deeds  and  its  liabilities  theirs; 
and,  that  being  so,  the  member  States  should  be  held  directly  liable  to  the  ITC’s 
creditors  for  the  organization’s  debts. 

Of  the  judges  who  considered  this  argument,  all  four  rejected  it.  As  has  already 
been  seen,141  Millett  J  thought  the  effect  of  the  1972  Order  to  be  that,  in  respect  of 
its  legal  capacities,  the  ITC  partakes  of  the  nature  of  a  body  corporate:  just  as,  in 
the  case  of  a  bodv  corporate,  the  legal  capacities  ascribed  to  an  association  are 
vested  in  an  independent  legal  person,  distinct  from  the  members  of  that  associ¬ 
ation,  so  it  is  with  the  ITC.  By  the  same  reasoning,  Millett  J  held  that,  just  as  the 
legal  capacities  vested  in  a  body  corporate  are  enjoyed  by  a  legal  person  which  alone 
is  liable  for  the  obligations  incurred  through  their  exercise,  so  the  ITC  ‘has  the 
characteristic  attribute  of  a  body  corporate  which  excludes  the  liability  of  the  mem¬ 
bers,  that  is  to  say  the  ability  to  incur  liabilities  on  its  own  account  which  are  not 
the  liabilities  of  the  members’.142  Staughton  J  followed  a  similar  line  of  reasoning. 
Having  held  the  effect  of  Article  5  to  be  that  ‘in  its  dealings  with  others  .  .  .  [the 
ITC]  is  to  be  treated  as  if  it  is  a  body  corporate’,143  he  assumed  it  to  follow  that,  as 
with  a  body  corporate,  the  members  of  the  ITC  are  not  liable  without  more  to  the 
organization’s  co-contractors.144  Both  Staughton  J  and  Millett  J  were  thus  able  to 

139  Though,  as  in  the  case  of  a  ‘body  corporate’,  the  legal  person  representing  the  association  is  liable 
too. 

140  See  text  at  n.  132,  above. 

141  See  text  at  nn.  43-5,  above. 

142  P-  7J3e- 

143  p.  69sh-i,  and  see  text  at  n.  48,  above. 

144  p.  696a.  Staughton  J  corroborated  his  interpretation  of  Article  5  by  referring  to  Article  6  of  the 
1972  Order.  If,  as  the  plaintiffs  contended,  the  States  members  of  the  ITC  were  liable,  together  with 
the  organization,  for  debts  contracted  in  its  name,  then  some  provision  should  have  been  made  in  the 
Order  to  regulate  the  immunities  which  they  were  to  enjoy  in  respect  of  actions  which  might  be  brought 
against  them  by  the  organization’s  creditors,  since,  otherwise,  they  would  have  been  entirely  shielded 
from  any  such  suit  by  the  absolute  immunity  which  States  possessed  under  English  law  in  1972  when 
the  Order  was  issued.  Yet  Article  6  deals  solely  with  the  immunities  which  are  to  be  enjoyed  by  ‘the 
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reject  the  plaintiffs’  argument  without  passing  comment  on  the  contentions  which 
they  made  regarding  the  nature  and  effect  of  legal  personality  in  English  law. 

Kerr  and  Gibson  LJJ  took  a  more  robust  approach,  rejecting  the  plaintiffs’  argu¬ 
ment  by  refuting  its  jurisprudential  premiss;  and,  in  this,  they  were  joined  by 
Staughton  J,  who  thus  provided  an  alternative  ground  for  his  decision.  Kerr  LJ 
held  that  ‘  [t]  he  interposition  of  a  legal  entity  between  an  unincorporated  group  of 
persons  on  the  one  hand  and  third  parties  who  enter  into  contracts  with  the  legal 
entity  on  the  other,  has  the  consequence  under  the  common  law  that  the  members 
of  the  group  have  no  liability  for  the  contracts  made  by  the  entity,  unless  these 
were  made  on  their  behalf  pursuant  to  the  doctrine  of  agency’.145  Staughton  J  put  it 
more  succinctly:  ‘separate  legal  personality  is,  in  English  law,  inconsistent  with  the 
members  of  an  association  being  liable  for  its  debts’.146  True,  neither  the  Inter¬ 
national  Organizations  Act  1968  nor  its  predecessors  contain  any  provision  which 
expressly  governs  the  liability  of  the  States  members  of  an  international  organiz¬ 
ation.  As  Gibson  LJ  remarked,  ‘the  legislation  was  not  apparently  directed  to  the 
avoiding  or  to  the  preservation  or  to  the  imposition  of  liability  on  the  part  of  [those 
States]’,147  the  probable  reason  being  that  ‘it  was  not  envisaged  that  any  organis¬ 
ation  would  be  left  ...  to  default  on  its  obligations  to  [its]  creditors’.148  However, 
in  so  far  as  the  statutes  relating  to  international  organizations  have  empowered 
their  constitution  as  persons  of  English  law,  it  necessarily  follows  that  the  States 
members  of  an  organization  in  respect  of  which  this  power  is  exercised  are  not 
liable  to  the  organization’s  creditors  for  its  debts.  This  might  be  ‘a  consequence 
which  Parliament  had  no  specific  purpose  to  achieve’;149  but  it  ensues,  Gibson  LJ 
held,  both  from  the  ‘basic  rule’  of  English  law  relating  to  the  effects  of  legal  person¬ 
ality150  and  from  the  failure  of  Parliament  to  derogate  from  that  rule  in  the  relevant 
statutes.151 

Therefore,  in  so  far  as  the  plaintiffs  based  their  contention  that  the  ITC  is  a 
‘mixed’  entity  on  arguments  ‘derived  solely  from  the  1972  order  and  the  general 
principles  of  [English]  law’,152  they  were  doomed  to  failure.  ‘Although  one  may 
have  sympathy  with  the  plaintiffs  and  regret  the  comparative  rigidity  of  our 
jurisprudence  which  leads  to  this  consequence,  I  can  see  no  escape  from  this  con- 


Council’,  and  'no  provision  is  made  as  to  the  immunity  of  the  members’,  indicating  that  they  are  indeed 
not  liable  for  the  ITC’s  debts:  p.  6g5e-f.  Staughton  J  found  only  ‘slight  help’  in  this  argument,  however 
(p.  695d,  and  n.  71,  above),  and  no  reference  to  it  appears  in  the  judgments  of  the  Court  of  Appeal. 

I4S  p.  io87f-g;  p.  301b.  As  to  whether  the  ITC  contracts  as  the  agent  of  its  member  States,  see  sec¬ 
tion  3  below. 

,4<’  p.  692a.  Both  Staughton  J  (p.  hgoh-i)  and  Kerr  LJ  (p.  1085b;  p.  299b)  noted  that,  for  a  brief 
period  in  English  law,  during  the  currency  of  the  Joint  Stock  Companies  Act  1844,  it  was  possible  to 
bestow  legal  personality  on  an  association  without  thereby  excluding  the  liability  of  its  members  for 
debts  contracted  in  its  name.  However,  the  relevant  provisions  of  that  Act  were  soon  repealed  by  the 
Limited  Liability  Act  of  1855,  which  took  a  view  of  the  effect  of  legal  personality  concordant  with  that 
traditionally  espoused  by  the  common  law.  Both  judges  considered  the  1844  Act  t0  represent  a  ‘histori¬ 
cal  staging  post  in  the  evolution  of  the  law  relating  to  business  organizations  from  the  common-law  pos¬ 
ition  that,  failing  royal  intervention,  such  enterprises  were  simply  unincorporated  associations,  to  the 
modern,  statute-based  idea  that  individuals  might  create  an  incorporeal  legal  person  to  whose  creditors 
they  are  not  liable. 

147  p.  1 1 43S :  P-  347b-  See  also  p.  1 133b— d ;  p.  338d-f. 

148  P-  II33C_<1;  p.  338L 

149  P-  1 133d— e;  P-  338g- 

,s°  p.  1 1 43e ;  p-  34bj- 

■5'  pp.  n33f  and  ii43f-g;  pp.  338h  and  347b. 

152  Gibson  LJ  at  p.  H43e-f;  pp.  346j-347a. 
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elusion’,  held  Kerr  LJ,153  adding  that,  even  if  justice  balked  at  such  a  result  and 
called  for  a  different  solution,  ‘we  cannot  make  forensic  bricks  without  jurispru¬ 
dential  straw’.154  Consequently,  to  sustain  their  contention,  the  plaintiffs  had  to 
look  for  support  elsewhere  than  to  the  doctrines  of  English  law;  and,  to  this  end,  it 
was  to  international  law  that  they  appealed. 

The  plaintiffs  claimed  it  to  be  a  rule  of  general  customary  international  law  that, 
if  an  international  organization  enjoys  legal  personality,  then  the  nature  of  its 
juridical  existence  is  ‘mixed’,  so  that,  alongside  the  organization  itself,  the  member 
States  are  directly  liable  to  those  to  whom  the  organization  is  obligated.  The  prin¬ 
ciples  of  international  law  which  govern  the  interpretation  of  treaties  require  that 
the  ITA  be  read  in  the  light  of  this  rule;155  and,  since  the  ITA  neither  expressly 
derogates  from  it  nor  contains  anything  which  is  inconsistent  with  its  operation, 
that  treaty  should  be  understood  to  incorporate  this  rule  or  should  at  least  be  read 
subject  to  it. 

These  arguments  of  international  law  received  little  attention  at  first  instance. 
Millett  J  did  not  consider  them  at  all,  apparently  believing  it  impossible  to  argue 
that  the  ITC  bears  a  ‘mixed’  nature  once  Article  5  of  the  1972  Order  is  read  in  the 
light  of  the  general  principles  of  English  law;  and  Staughton  J,  while  indicating 
that  he  thought  there  to  be  evidence  to  support  the  plaintiffs’  contentions,  disposed 
of  the  case  without  arriving  at  any  conclusions  on  the  matter.156  In  the  Court  of 
Appeal,  however,  the  plaintiffs’  arguments  received  considerable  attention. 

All  three  of  their  Lordships  were  at  one  in  believing  it  necessary  to  distinguish 
two  questions  which  might  arise  as  to  the  liabilities  of  the  States  members  of  an 
international  organization.157  First,  where  an  international  organization  enjoys 
international  legal  personality,  the  question  poses  itself  whether  the  States  mem¬ 
bers  of  that  organization  are  liable  in  international  law  for  its  international  legal 
obligations.  The  second  question  arises  where  an  international  organization  is 
endowed  with  juridical  personality  within  some  system  of  municipal  law  and  con¬ 
cerns  the  liabilities  which  the  member  States  of  such  an  organization  bear  under 
that  system  of  law  for  the  obligations  incurred  by  the  organization  under  that  same 
law.  These  two  questions  being  distinct,  international  law  might  simultaneously 
answer  them  in  different  ways. 158  Thus,  the  difficulties  which  are  likely  to  beset  a 
State  which  wants  to  enforce  its  rights  against  an  international  organization  might 
conceivably  prompt  States  to  recognize  that  the  members  of  such  a  body  should  be 
directly  liable  under  international  law  to  the  subjects  to  which  it  owes  its  inter¬ 
national  legal  obligations;  whereas  the  necessity  of  ensuring  the  orderly  administra¬ 
tion  of  the  budgets  of  international  organizations  might  lead  States  to  recognize 
that,  when  an  organization  acquires  personality  within  some  system  of  municipal 


153  p.  1088b;  p.  3oif. 

154  p.  io88c-d;  p.  30ig.  See  also  Gibson  LJ  at  p.  1 143c— f ;  pp.  347j~348a. 

155  The  relevant  principle  is  now  codified  in  Article  31  (3)  (c)  of  the  Vienna  Convention  on  the  Law 
of  Treaties,  1969. 

156  p.  687a  and  d.  See  text  at  nn.  323-5,  below. 

157  Kerr  LJ  at  p.  10953-e;  p.  3073-d;  Nourse  LJ  at  p.  ii2oe;  p.  328b;  and  Gibson  LJ  at  p.  1154b; 
p.  356c. 

‘s8  There  is  no  doubting  that  the  second  question  admits  of  regulation  by  international  law  just  as 
much  as  the  first.  International  law  can  prescribe  that  an  organization  should  be  endowed  with  legal 
personality  under  some  system  of  municipal  law;  and,  that  being  so,  there  is  no  reason  why  it  should  not 
also  seek  to  regulate  the  nature  of  the  existence  which  that  organization  consequently  enjoys  within  that 
legal  system. 
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law,  the  organization  and  the  organization  alone  should  be  liable  under  that  law  for 
the  performance  of  its  obligations.  Consequently,  evidence  as  to  the  rule  of  inter¬ 
national  law  which  has  developed  in  response  to  one  of  these  questions  is  not 
directly  pertinent  to  proving  the  rule  which  has  evolved  in  response  to  the  other. 
Kerr  LJ  accordingly  observed  that: 

on  the  available  material  the  better  view  may  well  be  that  the  characteristics  of  an  inter¬ 
national  organisation  are  those  of  a  ‘mixed’  entity  rather  than  of  a  body  corporate  unless,  of 
course,  there  is  an  express  disclaimer  of  liability  as  in  the  16  ‘limited  liability’  treaties  of 
which  the  Natural  Rubber  Agreement  1987  is  now  a  pre-eminent  example.  But  even  if  this 
be  so,  it  does  not  follow  that  the  parties  to  other  treaties  creating  international  organisations, 
such  as  [the  ITA],  can  thereby  be  taken  to  have  accepted  any  obligations  within  the  frame¬ 
work  of  municipal  laws  and  the  jurisdiction  of  national  courts.  .  .  .  Thus  it  may  well  be  that 
if  an  international  association  were  to  default  on  an  obligation  to  a  state  or  association  of 
states  or  to  another  international  organisation,  then  the  regime  of  secondary  liability  on  the 
part  of  its  members  would  apply  as  a  matter  of  international  law.  But  it  does  not  by  any 
means  follow  that  any  similar  acceptance  of  obligations  by  the  members  can  be  assumed 
within  the  framework  of  municipal  systems  of  law.159 

Therefore,  in  the  present  proceedings,  it  was  not  necessary  to  study  the  rule  of 
international  law  which  governs  the  liability  under  international  law  of  the  member 
States  of  international  organizations;  for,  whatever  that  rule  might  be,  the  regime 
which  it  prescribes  ‘cannot  simply  be  transposed’  to  determine  the  content  of  the 
rule  of  international  law  which  regulates  their  liability  in  municipal  law. 160  Mater¬ 
ial  put  before  the  Court  of  Appeal  relating  to  the  former  rule  was  thus  dismissed  as 
not  being  ‘in  point’,161  or  as  providing  ‘no  indication,  one  way  or  the  other’  as  to  the 
content  of  the  latter  rule;162  and  it  is  scarcely  surprising  that  no  references  appear 
in  any  of  their  Lordships’  judgments  to  Articles  36  and  74  (3)  of  the  Vienna  Con¬ 
vention  on  the  Law  of  Treaties  1986,  to  the  drafting  history  of  those  articles/63  to 
the  work  of  the  Institut  de  Droit  International  on  the  law  governing  treaties  con¬ 
cluded  by  international  organizations/64  or  to  the  theory  and  practice  of  the  so- 
called  ‘mixed  agreements’  of  the  European  Communities.165 

To  prove  that  a  rule  of  customary  international  law  exists  that  the  States  mem¬ 
bers  of  an  international  organization  which  enjoys  juridical  personality  under  some 
system  of  municipal  law  are  liable  under  that  law  to  those  to  whom  the  organization 
owes  obligations  under  that  same  law,  the  plaintiffs  relied  on  four  main  bodies  of 
evidence.  First,  they  pointed  to  the  fact  that  the  legal  systems  of  many  States 
recognize  the  existence  of  legal  persons  with  a  ‘mixed’  nature,  citing,  amongst 
others/66  the  societe  en  nom  collectif  of  French  law,  the  Kommanditgesellschaft  auf 

‘S9  p.  1095a— d;  p.  307a— c.  For  the  sixteen  ‘limited  liability’  treaties  mentioned  by  Kerr  LJ,  see  text 
at  nn.  173-84,  319-22  and  326-9,  below. 

160  P-  1  °9Se !  P-  3°7d- 

161  Nourse  LJ  at  p.  ii2oe;  p.  328b. 

162  Gibson  LJ  at  p.  1154b;  p.  356c. 

163  And  especially  to  Article  36  bis  of  the  International  Law  Commission’s  Draft  Articles:  Yearbook 
of  the  International  Law  Commission ,  1982,  vol.  2,  part  2,  p.  9  at  pp.  43-7. 

164  See  especially  Dupuy’s  reports  to  the  Institut:  Annuaire  de  I’Institut  de  Droit  International ,  53 
(1972),  at  pp.  256-9,  271-7,  316,  376-9  and  382. 

165  See,  e.g.,  Schermers  and  O’Keefe  (eds.),  Mixed  Agreements  (1983). 

In  addition  to  the  following  cases,  the  plaintiffs  also  referred  to  the  Jordanian  Companies  Law  of 
1964.  see  Kerr  LJ  at  p.  io85g;  p.  299g.  The  arbitral  tribunal  in  the  Westland  case,  on  whose  award  the 
plaintiffs  relied,  also  referred  to  the  societe  cooperative  and  the  societe  en  commandite  par  actions  of 
Swiss  law:  see  the  passage  of  its  award  quoted  by  Nourse  LJ  at  p.  io22a-c;  p.  32gd-f. 
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Aktien  of  West  German  law,  and  the  sociedad  en  comandita  of  Hispanic  legal  sys¬ 
tems.  Within  the  UK  itself,  there  is  the  partnership  of  Scottish  law;167  and,  under 
English  law,  not  only  were  ‘mixed’  entities  known  during  a  brief  period  in  the  nine¬ 
teenth  century,168  but  their  reintroduction  is  also  promised  by  EC  Council  Regula¬ 
tion  2137/85  relating  to  the  proposed  European  Economic  Interest  Grouping. 
Secondly,  the  plaintiffs  relied  on  the  writings  of  several  international  lawyers. 
They  were  able  to  find  few  jurists  who  have  discussed  in  any  detail  the  liability 
under  municipal  law  of  the  States  members  of  international  organizations,169  but 
the  plaintiffs  claimed  their  opinions  to  support  the  existence  of  a  rule  of  customary 
law  of  the  kind  alleged.  Thirdly,  the  plaintiffs  relied  on  the  arbitral  award  given  in 
1984  in  the  case  of  Westland  Helicopters  Ltd.  v.  Arab  Organization  for  Industriali¬ 
zation.170  Fourthly,  they  pointed  to  the  practice  of  States  in  drafting  the  constitu¬ 
ent  instruments  of  international  organizations.  They  cited  sixteen  such  treaties171 
in  which  a  provision  has  been  inserted  which,  it  was  claimed,  expressly  excludes 
the  liability  of  the  member  States  for  the  obligations  assumed  by  the  organization; 
and  the  familiar  argument  was  then  made  that  the  fact  that  the  drafters  of  those 
treaties  thought  it  necessary  to  insert  such  clauses  indicates  their  belief  that,  if  no 
such  clauses  had  been  inserted,  the  member  States  of  the  relevant  organizations 
would  have  been  liable  for  their  debts. 

All  three  of  the  judges  on  the  Court  of  Appeal  agreed  that  this  evidence  failed  to 
prove  the  existence  of  the  rule  of  customary  international  law  alleged  by  the  plain¬ 
tiffs. 

Although  their  Lordships  differed  somewhat  in  their  reading  of  the  doctrine, 
they  were  all  agreed  that  it  did  not  support  the  existence  of  a  rule  of  international 
law  imposing  on  the  member  States  of  an  organization  liability  to  its  creditors.172 
As  for  the  construction  which  should  be  put  on  the  practice  of  States  in  inserting 
into  the  constituent  treaties  of  certain  international  organizations  clauses  limiting 
or  excluding  the  liability  of  the  members  for  the  obligations  of  those  organizations, 
both  Kerr173  and  Nourse174  LJJ  concurred  with  the  analysis  of  Gibson  LJ : 


167  Under  the  law  of  Scotland,  unlike  English  law  (as  to  which  see  n.  35,  above),  a  partnership  has 
legal  personality;  but,  at  the  same  time,  and  like  an  English  law  partnership,  its  members  are  directly 
liable  to  its  creditors  for  debts  assumed  in  its  name:  Section  4  (2)  of  the  Partnership  Act  1890. 

168  See  n.  146,  above. 

169  Adam,  Les  Organismes  intemationaux  specialises,  vol.  1  (1965);  Shihata,  Revue  egyptienne  de 
droit  international,  25  (1969),  p.  119;  Schermers,  International  Institutional  Law  (1980);  and  Seidl- 
Hohenveldern,  Corporations  in  and  under  International  Law  (1987).  Extensive  quotation  from  these 
writings  was  made  by  Nourse  LJ  at  pp.  in8g-ii2ia;  pp.  326h-328f. 

170  Unreported.  Quotations  from  this  award  appear  in  the  judgment  of  Nourse  LJ  at 
pp.  ii3ig-it22e  and  ii22g-h;  pp.  329b-g  and  329j~33oa. 

171  They  are  listed  in  the  ‘Annexe’  which  is  appended  to  the  judgment  of  Kerr  LJ,  being  marked  by 
an  asterisk:  pp.  iii2d-ni4d;  pp.  3218-323^  See  also  Gibson  LJ  at  pp.  1  i52f-i  153b;  p.  354d-h. 

172  Gibson  LJ  thought  there  to  be  ‘no  general  agreement’  among  the  writers  that  international  law 
imposes  such  liability  (p.  1149a;  p.  35if),  while  Nourse  LJ  thought  the  doctrine  to  support  a  view  of 
the  law  inconsistent  with  the  existence  of  any  general  rules  of  customary  law  on  the  issue  at  hand 
(p.  1119a;  p.  327a).  Kerr  LJ,  on  the  other  hand,  considered  ‘the  preponderant  view’  of  the  writers  to  be 
in  favour  of  the  rule  alleged  by  the  plaintiffs;  but  he  held  that  this  did  little  to  prove  that  rule’s  existence, 
since  not  only  are  the  writers  few  in  number,  but  also  the  ‘uncertainty’  with  which  their  views  are 
expressed  reflects  the  sparsity  and  ambiguity  of  the  evidence  in  their  support:  p.  io94d;  p.  306c. 

173  p.  io94e-f;  p.  3o6f-g. 

174  p.  ii23e-g;  p.  33of-g. 
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The  inclusion  of  these  clauses  in  constituent  treaties  of  a  number  of  international  organis¬ 
ations  which,  from  their  nature  and  purposes,  were  likely  to  engage  in  financial  transactions 
with  other  states  or  international  organisations  and  with  private  institutions  at  the  level  of 
municipal  law,  is  impressive.  Such  terms  are  consistent  with  the  acceptance  by  the  states 
concerned  that  liability  of  members  would  arise  if  no  such  terms  were  included;  but  they  are 
also,  as  I  think,  consistent  with  a  state  of  uncertainty  as  to  the  rules  of  public  international 
law  and  with  a  desire  to  declare  what  the  states  regarded  as  the  consequences  in  international 
law  of  the  existence  of  separate  legal  personality  and  of  stated  limits  on  members’  contribu¬ 
tions  to  the  organisation.  There  was,  no  doubt,  further  an  intention  to  warn  those  dealing 
with  the  organisation.  I  am  unable  to  accept  that  the  practice  shown  in  these  treaties  can 
fairly  be  regarded  as  recognition  by  the  states  concerned  of  a  rule  of  international  law  that 
absence  of  a  non-liability  clause  results  in  direct  liability,  whether  primary  or  secondary,  to 
the  creditors  of  the  organisation.175 

To  regard  it  as  such,  evidence  would  need  to  be  adduced,  over  and  above  the  prac¬ 
tice  of  inserting  these  clauses,  that  States  recognize  such  liability  to  exist  when  no 
clause  of  this  kind  is  incorporated  in  the  constituent  treaty  of  an  international 
organization;176  but,  as  Gibson  LJ  observed: 

[njothing  is  shown  of  any  practice  of  states  as  to  the  acknowledgement  or  acceptance  of 
direct  liability  by  any  states  by  reason  of  the  absence  of  an  exclusion  clause.177 

While  Kerr  LJ  concurred  with  Gibson  LJ’s  analysis,  he  also  rejected  the  plain¬ 
tiffs’  argument  for  the  further,  more  fundamental  reason  that  he  believed  these 
treaty  provisions  not  to  deal  with  liability  under  municipal  law  at  all.  Rather,  he 
thought  them  to  govern  the  liability  of  States  in  international  law  for  the  inter¬ 
national  legal  obligations  of  the  organizations  of  which  they  are  members;  and,  as 
such,  he  held  that  they  were  quite  irrelevant  to  the  task  of  finding  the  rule  of  inter¬ 
national  law  regulating  member  States’  liability  under  municipal  law  for  the 
municipal  law  undertakings  of  those  same  organizations.178  Although  he  at  one 
point  hinted  that  he  shared  this  opinion,179  Gibson  LJ  elsewhere  assumed  these 
treaty  provisions  to  deal  with  both  forms  of  liability,  international  and  munici¬ 
pal.180  Thus  he  cited  as  an  instance  of  them  the  clause  contained  in  the  constituent 
treaty  of  the  Caribbean  Food  Corporation  which  excludes  the  liability  of  the  mem¬ 
bership  for  the  obligations  of  that  organization.'81  It  is  patent  that  this  clause  deals 
with  liability  under  municipal  law,  for  it  expressly  requires  the  members  of  that 
organization  to  make  the  regime  which  it  lays  down  prevail  within  their  national 
legal  systems.'82  Moreover,  Kerr  LJ  himself  considered  it  to  be  of  ‘some  signifi¬ 
cance’  that  the  International  Rubber  Agreement,  which  was  concluded  at  the  very 
end  of  1987,  after  the  collapse  of  the  ITC  and  the  launch  of  the  present  actions, 
includes  a  clause  limiting  the  liabilities  of  the  member  States.'83  He  thus  intimated 

175  P-  1 1 5 3 1>  d ;  pp.  35^-3553. 

176  Kerr  LJ  thus  remarked  that  treaties  containing  these  clauses  ‘cannot  in  themselves  provide  suf¬ 
ficient  evidence  of  the  practice  of  states’  to  prove  the  rule  alleged  by  the  plaintiffs:  p.  1094^  p.  3o6g. 

177  p.  1 1 53e ;  p.  355a- 

178  pp.  10953-d  and  io95h-io96a;  p.  307a-c  and  g-h.  See  text  at  nn.  157—65,  above. 

179  P-  H54h;  P-  356c. 

180  See,  e.g.,  the  passage  quoted  at  n.  175,  above. 

1X1  P-  1 1 5 4^ — g '>  P-  35fia-  The  UK  is  not  a  member  of  this  organization  and  no  order  in  council  has 
been  issued  or  statute  enacted  in  relation  to  it. 

181  Although  Gibson  LJ  thought  this  provision  somewhat  unusual,  that  was  because  it  explicitly 
imposes  an  obligation  on  member  States  with  regard  to  the  content  of  their  national  laws.  See  text  at 
nn.  317  and  328-9,  below. 

183  P-  ICI94g-h;  P-  3°6g-j  • 
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that  the  context  in  which  that  clause  was  drafted  justifies  reading  it  to  deal  with 
liability  under  municipal,  as  well  as  international,  law.  Yet,  in  spite  of  this,  he  pro¬ 
ceeded  to  treat  that  clause  as  dealing  solely  with  liability  at  the  level  of  international 
law.184 

The  Court  of  Appeal  was  also  agreed  that  the  award  in  the  Westland  Helicopters 
arbitration  did  not  prove  the  general  rule  alleged  by  the  plaintiffs,  even  though  it 
fixed  the  member  States  of  the  Arab  Organization  for  Industrialization  with  liab¬ 
ility  for  the  agreements  of  that  body.  Their  Lordships  differed  radically  in  the 
reasons  which  led  them  to  this  conclusion,  though.  Kerr  LJ  thought  the  award  not 
in  point,  holding  that  it  dealt  with  the  rules  of  international  law  relating  to  the  liab¬ 
ility  of  member  States  under  international,  rather  than  municipal,  law. 185  Nourse 
and  Gibson  LJ J ,  on  the  other  hand,  considered  the  award  to  relate  directly  to  the 
task  in  hand;  yet  they  disagreed  as  to  its  correct  interpretation.  Nourse  LJ  held  the 
award  to  support  a  formulation  of  the  applicable  international  law  quite  different 
from  that  argued  for  by  the  plaintiffs.186  Gibson  LJ,  however,  read  the  award  to 
support  the  plaintiffs’  contentions,  the  arbitrators,  in  his  opinion,  having  upheld  a 
general  rule  of  international  law  in  favour  of  the  liability  of  member  States  under 
municipal  law  to  an  organization’s  creditors.187  Nevertheless,  in  so  far  as  it  held 
this,  he  regarded  the  award  as  ‘contrary  to  principle’,188  which,  he  believed,  sup¬ 
ported  a  view  of  the  relevant  international  law  diametrically  opposed  to  that 
espoused  by  the  plaintiffs.189 

All  three  of  their  Lordships  were,  therefore,  agreed  that  there  was  ‘nowhere 
near’  sufficient  evidence  to  establish  the  general  rule  argued  for  by  the  plaintiffs.190 
As  Kerr  LJ  concluded,  particularizing  his  remarks  to  the  ITC: 

In  sum,  I  cannot  find  any  basis  for  concluding  that  it  has  been  shown  that  there  is  any  rule 
of  international  law,  binding  on  the  member  states  of  the  ITC,  whereby  they  can  be  held 
liable  ...  in  any  national  court  to  the  creditors  of  the  ITC  for  the  debts  of  the  ITC  resulting 
from  contracts  concluded  by  the  ITC  in  its  own  name.19' 

However,  beyond  this  point,  there  was  disagreement  within  the  Court  of  Appeal. 

Having  rejected  the  argument  advanced  by  the  plaintiffs,  Gibson  LJ  went  on  to 
hold  that  international  law  in  fact  provides  that  States  members  of  an  international 
organization  which  enjoys  personality  within  a  national  legal  system  are  not 
directly  liable  under  that  system  of  municipal  law  to  those  to  whom  the  organiz¬ 
ation  owes  obligations  under  that  same  law,  ‘unless  on  a  proper  construction  of  the 
constituent  document  [of  that  organization],  by  reference  to  terms  express  or 
implied,  .  .  .  direct  .  .  .  liability  had  been  assumed  by  the  members’.192  To  justify 

184  See  the  passage  quoted  at  n.  159,  above;  and  p.  i096a-b;  p.  307b.  For  further  questions  which 
arose  concerning  the  treaty  practice  cited  by  the  plaintiffs,  see  text  at  nn.  319-22  and  326-9,  below. 

185  p.  i095d— e;  p.  309b.  Kerr  LJ  added  that,  even  if  it  might  be  used  to  help  establish  the  rule  of 
international  law  on  the  latter  subject,  it  was  difficult  to  regard  the  award  as  ‘a  satisfactory  precedent  for 
any  purposes,  at  any  rate  at  present’,  in  view  of  the  fact  that  it  was  currently  under  review  by  the  Swiss 
courts:  p.  1095c;  p.  30yd. 

186  p.  1123c— d;  p.  33od-e.  For  Nourse  LJ’s  opinion  on  the  position  at  international  law,  see  text  at 
nn.  199-207,  below. 

187  pp.  ii5ib-c  and  1153c;  pp.  353c  and  355b. 

188  p.  1151c;  p.  353c. 

189  See  text  at  nn.  192-5,  below. 

190  Kerr  LJ  at  p.  io95d ;  p.  307c;  and  see  Gibson  LJ  at  p.  1 148b;  p.  35id. 

191  p.  1095!';  p.  307c. 

192  p.  1  i5id;  p.  353d;  and  see  p.  1 1 5 1  e ;  p.  353c. 
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this  proposition,  Gibson  LJ  did  not  claim  that  the  practice  of  States  indicates  their 
recognition  of  such  a  rule.  Rather,  echoing  the  terms  of  Article  38  (1)  (c)  of  the 
Statute  of  the  International  Court  of  Justice,  he  claimed  it  to  follow  from  ‘basic 
principles  of  law  as  generally  received  in  the  legal  systems  of  states’:193 

international  law  recognises  the  power  of  states  to  create  an  international  organisation  with 
legal  personality  separate  from  its  members.  If  that  is  done,  principle  should  require  that,  so 
far  as  concerns  those  states  who  must  recognise  the  validity  of  the  legal  personality  so 
created,  including  those  who  are  party  to  the  constituent  agreement,  liability  on  the  con¬ 
tracts  of  the  organisation  should  be  limited,  in  the  absence  of  agency,  to  the  parties  to  the 
contract  unless  some  positive  rule  or  provision  should  impose  liability.  A  provision  to  that 
effect  might  be  found  in  the  terms,  express  or  implied,  of  the  constituent  document  of  the 
organisation.  Such  liability,  therefore,  is  not,  in  my  judgment,  to  be  founded  simply  on  the 
absence  of  a  provision  excluding  it.194 

There  being  no  evidence  that  a  ‘positive  rule’  of  law  has  developed  imposing  such 
liability,  Gibson  LJ  concluded  that  this  residual  principle  remains  valid  and  effec¬ 
tive.195 

While  Kerr  LJ  shared  Gibson  LJ’s  conviction  that  there  is  no  general  rule  of  cus¬ 
tomary  international  law  which  imposes  on  the  member  States  of  an  international 
organization  liability  to  its  creditors  for  its  debts,  he  did  not  go  along  with  him  in 
holding  that,  rather  than  imposing  such  liability,  international  law  in  fact  pre¬ 
scribes  that  it  should  not  exist.  He  adduced  no  evidence  to  show  that  States  have 
recognized  such  a  rule;  nor,  moreover,  did  he  concur  with  Gibson  LJ’s  proposition 
that,  in  the  absence  of  any  evidence  as  to  the  rule  which  States  have  recognized,  a 
solution  can  be  found  in  the  existence  of  a  general  principle  precluding  the  liability 
of  States.  Indeed,  prior  to  examining  the  evidence  regarding  the  position  at  cus¬ 
tomary  international  law,  Kerr  LJ  expressly  rejected  the  notion  that  he  should 
apply  as  a  residual  presumption  the  common  law  principle  that  the  possession  by 
an  association  of  juridical  personality  shields  its  members  from  liability  to  its  credi¬ 
tors  for  its  acts.  Examining  the  foreign  legal  systems  to  which  the  plaintiffs 
referred,  he  found  that  ‘mixed  entities  are  prevalent  in  civil  law  systems’;196  and, 
since  States,  when  formulating  rules  of  international  law,  generally  bring  to  bear 
concepts  familiar  from  their  own  municipal  laws,197  Kerr  LJ  thought  it  to  follow 
that,  in  so  far  as  States  have  recognized  a  rule  of  international  law  governing  the 
liability  in  municipal  law  of  the  States  members  of  international  organizations, 
there  is  no  reason  to  assume  that  they  have  all  assumed  it  to  follow  from  the  organ¬ 
ization’s  possession  of  municipal  legal  personality  that  the  liability  of  its  member 
States  is  thereby  excluded.  Indeed,  in  view  of  ‘the  prevalence  of  civil  law  over  com¬ 
mon  law  systems  throughout  the  world  generally’,  he  thought  that  the  majority  of 
States  might  well  have  taken  the  opposite  point  of  view.198  True,  Kerr  LJ  directed 
his  remarks  to  the  question  whether  any  assumptions  could  be  made  about  the 
likely  opiniones  juris  of  States,  and  not  to  whether  a  principle  might  be  found,  com¬ 
mon  to  the  majority  of  national  legal  systems,  which  might  apply  at  international 
law,  failing  the  existence  of  a  customary  rule  on  the  matter  in  hand.  However,  his 

193  P-  1149c;  P-  35rg- 

194  P-  1149c— e;  p.  351  g— j • 

195  p.  1 1 5 1  e ;  p.  3536. 

196  p.  1085c;  p.  299c. 

Especially,  when,  as  here,  the  rules  of  international  law  are  to  regulate  matters  of  municipal  law 

198  p.  1085b;  p.  299b. 
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findings  are  equally  pertinent  to  the  latter  problem,  revealing  that  it  is  impossible 
to  claim  that  there  is  any  generally  shared  principle,  either  in  favour  of  or  opposed 
to  the  liability  of  the  members  of  an  association  with  legal  personality.  Therefore, 
having,  on  the  one  hand,  rejected  the  existence  of  a  rule  of  customary  law  of  the 
kind  alleged  by  the  plaintiffs,  while  having,  on  the  other  hand,  failed  to  espouse  the 
rule  of  international  law  found  by  Gibson  LJ,  Kerr  LJ  appears  to  have  been  of 
the  opinion  that  general  international  law  neither  imposes  municipal  law  liability 
on  the  member  States  of  an  international  organization  nor  shields  them  from  it. 

In  respect  of  the  position  at  general  international  law,  Kerr  LJ  was  thus  broadly 
in  agreement  with  Nourse  LJ.  Both  failed  to  follow  Gibson  LJ  in  postulating  a 
general  principle  antithetical  to  the  liability  of  member  States.  Nourse  LJ,  how¬ 
ever,  was  more  explicit  in  rejecting  the  existence  of  any  general  rules  of  inter¬ 
national  law  on  the  matter  in  hand,  proclaiming  that  ‘there  is  no  established  rule 
either  way’.1"  In  reaching  this  conclusion,  he  derived  assistance  from  the  writings 
of  jurists200  and  a  survey  of  national  laws,201  both  of  which  he  thought  to  evidence 
‘the  principle’202  that  ‘the  attribution  of  legal  personality  to  an  international  organ¬ 
isation  does  not  necessarily  free  its  members  from  liability  for  its  obligations’.203 
However,  it  was  on  the  ‘valuable’204  award  in  the  Westland  Helicopters  case  that 
Nourse  LJ  relied  most  heavily,2"  noting  that,  in  order  to  determine  the  liability  of 
the  member  States  on  the  contracts  of  the  Arab  Organization  for  Industrialization, 
‘the  tribunal’s  approach  was  .  .  .  not  to  lay  down  any  general  rules’,  but,  rather,  ‘to 
base  themselves  primarily  on  the  constitution’  of  that  organization.206  There  thus 
being  no  applicable  general  rules  of  international  law,  it  followed  that,  to  ascertain 
whether  the  member  States  of  an  organization  are  liable  in  municipal  law  for  its 
debts,  the  answer  must  be  sought  in  the  interpretation  of  the  constituent  treaty  of 
that  particular  organization: 

it  is  inherent  in  the  views  of  the  jurists  and  the  Westland  tribunal  that  the  founding  states  of 
an  international  organisation  can,  by  the  terms  of  its  constitution,  provide  for  the  exclusion 
or  limitation,  alternatively  no  doubt  for  the  inclusion,  of  their  liability  for  its  obligations; 
and,  moreover,  that  such  provision  will  be  determinative  of  that  question  for  the  purposes  of 
international  law.  Thus  the  intention  of  the  founding  states  is  paramount  and  ...  all  rel¬ 
evant  provisions  and  circumstances  must  be  studied  in  order  to  ascertain  what  it  is. 207 

The  Court  of  Appeal  was  thus  in  disagreement  as  to  the  position  at  general 
international  law,  Gibson  LJ,  on  the  one  hand,  claiming  there  to  be  a  principle 
excluding  the  liability  of  member  States,  and  Nourse  and  Kerr  LJJ,  on  the  other 
hand,  proclaiming,  more  or  less  explicitly,  the  absence  of  any  general  rules  on  the 


199  P-  ni5g;  P-  324d- 

200  Loc.  cit.  above  (n.  172). 

201  p.  1  i26c-d ;  p.  332].  See  also  the  passage  from  the  Westland  Helicopters  award  which  is  quoted  at 
pp.  1 1 2ig — 1 1 22e ;  p.  329b— h. 

202  p.  ii24g;  p.  33 x f - 

203  p.  1119a;  p.  327a. 

204  p.  1123c;  p.  33od. 

205  Nourse  LJ  repeatedly  appealed  to  the  award  in  support  of  his  interpretation  of  international  law: 
pp.  1123I1,  1126b,  e  and  h;  pp.  330I1,  332b  and  333a  and  d. 

206  p.  ii23C-d;  p.  33od-e. 

207  p.  U23h;  p.  33oh— j.  Nourse  LJ  rejected  Schermers’s  contention  that  ‘it  is  impossible  for  the 
members  of  an  international  organisation  to  exclude  or  limit  their  liability  for  its  obligations’,  remarking 
that  ‘every  consideration  of  corporate  law  and  policy  seems  to  be  against  it’:  p.  1126I1;  p.  333d. 
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subject.  Nevertheless,  all  three  judges  were  of  the  opinion  that,  whatever  the 
general  position  at  international  law,  the  States  constituting  an  international  organ¬ 
ization  are  free  to  decide  for  themselves  what  regime  is  to  govern  the  liability  of  its 
member  States  for  its  acts.208  In  order  to  determine  whether  international  law 
imposes  on  the  member  States  of  the  ITC  liability  in  English  law  to  the  organiz¬ 
ation’s  creditors,  it  was  consequently  necessary  to  look  to  the  ITA. 

Their  Lordships  were  in  disagreement,  however,  as  to  the  correct  interpretation 
of  that  treaty.  Kerr  LJ  held: 

I  cannot  find  anything  in  [the  ITA]  to  support  the  suggestion  that  the  parties  to  this  treaty 
intended  that  they  should  be  liable  for  the  contractual  obligations  of  the  ITC  if  these  should 
remain  unperformed.  On  the  contrary,  such  indications  as  there  are  point  firmly  in  the 
opposite  direction.209 

Gibson  LJ  concurred  with  the  first  of  these  two  propositions,  noting  the  absence 
from  the  ITA  of  any  provision  expressly  imposing  liability  to  the  ITC’s  creditors 
on  the  member  States,210  and  clearly  assuming  that  no  implication  in  favour  of 
their  liability  could  be  drawn  from  any  of  its  terms.211  However,  as  regards  Kerr 
LJ’s  second  proposition,  Gibson  LJ  did  not  find  it  necessary  to  determine  whether 
the  ITA  implicitly  excludes  the  liability  of  the  members  of  the  ITC;  for,  in  the 
absence  of  any  clause  imposing  liability,  he  considered  general  principle  to  shield 
them  from  the  organization’s  creditors  regardless.212  However,  in  stark  contrast 
with  Kerr  and  Gibson  LJJ,  Nourse  LJ  could  find  no  implication  in  the  ITA  that 
the  member  States  are  without  liability  to  the  ITC’s  creditors.  Rather,  he  held: 

judged  objectively,  the  intention  of  the  states  who  were  parties  to  the  [ITA]  was  that  the 
members  of  the  ITC  should  be  liable  for  its  obligations.213 

Kerr  LJ  pointed  to  two  features  of  the  ITA  in  particular  as  indicating  that  the 
non-liability  of  the  member  States  is  presupposed.  First,  he  noted  that,  ‘[a]part 
from  articles  60.2  ( b )  and  21  read  with  the  definition  in  article  2,  there  is  no  pro¬ 
vision  for  the  liability  of  members  to  pay  anything  beyond  their  allocated  contribu¬ 
tions  to  the  administrative  and  buffer  stock  accounts’.214  As  an  indication  that  the 


208  See  the  passages  from  the  judgments  of  Gibson  and  Nourse  LJJ  which  are  quoted  above  at 
nn.  194  and  207.  Similarly,  to  determine  the  position  at  international  law  as  to  the  liability  of  the  mem¬ 
ber  States  of  the  ITC,  Kerr  LJ  began  with  a  study  of  the  ITA  (p.  1091b;  p.  3033),  and  then  went  on  to 
examine  the  position  at  general  international  law  to  see  what  light,  if  any,  it  might  throw  on  the  conclu¬ 
sions  which  he  had  drawn  from  that  treaty:  p.  1092c;  p.  304b. 

209  p.  1091c;  pp.  3033-3043.  See  also  p.  1092b;  p.  304g. 

210  p.  n48e;  p.  351b. 

211  Gibson  LJ  held  that  the  general  principle  of  international  law  which  he  thought  to  shield  mem¬ 
bers  of  an  organization  from  liability  for  its  debts  was  susceptible  to  derogation  by  means  of  an  ‘implied 
term’:  see  the  passage  from  his  judgment  quoted  at  n.  194,  above,  and  the  other  passage  referred  to  in 
that  note.  Nevertheless,  his  final  conclusion  was  that,  under  international  law,  the  member  States  of  the 
ITC  are  not  liable  to  the  organization’s  creditors:  p.  ii48d-e;  p.  351a. 

212  Loc.  cit.  (preceding  note). 

213  P-  1127c;  p.  333f. 

214  p.  iogih;  p  304c  (the  text  of  the  All  England  Report  erroneously  reads  ‘art  60  (3)  (b)' ,  rather 
than  art  60  (2)  ( b )  ).  Lender  Article  17  (1),  two  accounts  are  to  be  kept  bv  the  ITC — an  administrative 
account  and  a  buffer  stock  account.  The  operation  of  these  accounts  is  governed  by  separate  chapters  of 
the  ITA— Chapters  IX  and  X,  respectively—,  as  is  their  liquidation  and  winding-up — Articles  26  and 
60  (2)  ( b )  (c)  and  (g).  The  obligations  of  the  member  States  to  contribute  to  the  administrative  account 
are  laid  down  in  Article  17  (2),  while  their  obligations  to  contribute  to  the  buffer  stock  account  are  con¬ 
tained  in  Articles  21  and  22  ( 1 )  —  (5)  and  (7). 
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member  States  are  not  liable  for  the  ITC’s  debts,  this  is,  prima  facie,  an  argument 
of  the  type  inclusio  unius  est  exclusio  alterius.  Since  the  ITA  contains  several  pro¬ 
visions  expressly  regulating  the  liability  of  member  States  to  make  payments  above 
and  beyond  their  regular  contributions  to  the  organization’s  accounts,  it  is  difficult 
to  contend  that  they  have  any  other  obligations  of  that  sort  which  are  not  men¬ 
tioned  by  the  treaty.  That  being  so,  it  is  difficult  to  maintain  that  the  member 
States  are  liable  in  respect  of  obligations  which  the  ITC  cannot  meet  itself  out  of 
the  buffer  stock  account,  since  no  such  duty  is  laid  down  in  the  ITA.  Indeed,  the 
inference  that  no  such  liability  exists  is  made  all  the  stronger  by  the  fact  that,  as 
Kerr  LJ  pointed  out,  in  contrast  with  the  silence  which  prevails  in  respect  of  the 
buffer  stock  account,  express  provision  is  made  in  respect  of  the  administrative 
account  by  Article  60  (2)  ( b )  for  the  liability  of  the  member  States  upon  the  wind¬ 
ing-up  of  the  ITC  to  make  available  sufficient  funds  to  facilitate  the  discharge  of 
those  liabilities  which  cannot  be  met  out  of  the  resources  at  the  disposal  of  the 
organization.215  However,  despite  initial  appearances,  this  does  not  seem  to  have 
been  Kerr  LJ’s  argument;  for,  in  a  passage  immediately  subsequent  to  that  just 
quoted,  he  deliberately  eschewed  reliance  on  the  proposition  that  the  only  financial 
obligations  imposed  on  the  member  States  are  those  which  are  stated  expressly  in 
the  ITA,  remarking  that  ‘[i]t  may  be,  of  course,  that  those  [obligations]  referred  to 
expressly  should  not  be  regarded  as  exhaustive’,  and  admitting  that  ‘[t]here  may  be 
additional  implied  obligations  ...  in  international  law’.2'6 

In  this  respect,  Kerr  LJ  was  followed  by  the  rest  of  the  Court  of  Appeal.  Both 
Gibson  and  Nourse  LJJ  recognized  the  possibility  that  the  member  States  might 
have  financial  liabilities  in  respect  of  the  operation  of  the  ITA  over  and  above  those 
which  are  expressly  mentioned  in  that  treaty.  In  particular,  both  recognized  that, 
despite  the  fact  that,  in  respect  of  the  buffer  stock  account,  there  is  no  provision 
equivalent  to  Article  60  (2)  (6),  this  does  not  exclude  the  possibility  that  the  mem¬ 
ber  States  are  nevertheless  obligated  to  bear  the  cost  of  those  liabilities  which  the 
ITC  incurs  in  the  course  of  buying  and  selling  tin  and  which  cannot  be  met  out  of 
the  assets  which  are  at  the  organization’s  disposal.  Nourse  LJ  thus  held: 

articles  26  and  60,  which  together  prescribe  a  winding-up  procedure  on  termination  of  the 
agreement  (including  the  liquidation  of  the  buffer  stock),  assume  that  there  will  then  be  a 
surplus  of  assets  over  liabilities,  except,  it  is  true,  in  regard  to  the  obligations  towards  staff: 
article  60.2  (b).  I  think  it  would  put  altogether  too  great  a  burden  on  that  single  pro¬ 
vision  ...  to  say  that  it  impliedly  relieves  the  members  of  any  .  .  .  obligation  ...  to  cover  a 
deficit  on  the  buffer  stock  account.  There  is  no  word  of  how  a  deficit  on  the  latter  account  is 
to  be  met  and  certainly  no  suggestion  that  it  is  not  to  be  met  at  all.217 

Gibson  LJ  shared  this  opinion.  While  noting  the  ‘conspicuous’  absence  from  the 
ITA  of  any  provision  dealing  with  the  satisfaction  of  liabilities  which  cannot  be  met 
out  of  the  buffer  stock  account,218  he  nevertheless  recognized  there  to  be  ‘at  the 
very  least  an  arguable  case  under  what  I  would  hold  to  be  the  relevant  rule  of  inter¬ 
national  law  and  the  proper  construction  of  the  [ITA]’  that  the  member  States  are 
bound  to  provide  sufficient  funds  to  enable  those  liabilities  to  be  met.219 

215  p.  i09id;  p.  304a-b. 

216  p.  1 09 1  h ;  p.  304f. 

217  pp.  1  i24h-i  125b;  p.  33ig-h. 

2.8  p.  1 148b  p.  35ib-c. 

2.9  p.  1 1 5 if ;  p.  353b  See  nn.  236-40,  below. 
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It  was,  therefore,  not  the  ITA’s  silence  concerning  deficits  in  the  operation  of 
the  buffer  stock  account  which  moved  Kerr  LJ — and,  presumably,  Gibson  LJ — to 
hold  that  the  member  States  are  not  directly  liable  to  the  ITC’s  creditors  for  the 
debts  which  the  organization  might  incur  in  the  course  of  the  buying  and  selling  of 
tin.  Rather,  what  was  ‘crucial’  in  leading  Kerr  LJ  to  that  conclusion  was  another, 
second,  feature  of  that  treaty: 

all  references  to  contributions,  payments  or  other  obligations  on  the  part  of  the  members  show 
that  no  more  was  contemplated  than  obligations  by  the  members  towards  the  council.  .  .  . 
[The  ITA]  nowhere  envisages  any  liability  by  the  members  to  anyone  other  than  the  council 
or  the  members  inter  se.  There  is  nothing  which  points  to  the  assumption  of  any  obligation  to 
any  creditor  of  the  council.  On  the  contrary,  everything  points  in  the  opposite  direction.220 

Kerr  LJ’s  argument  was  not  based  on  the  notion  that  there  is  a  mutual  incom¬ 
patibility  between  the  member  States  being  liable  financially  both  to  the  ITC  and 
to  the  organization’s  creditors.  As  Nourse  LJ  pointed  out,  221  in  so  far  as  the  ITA 
places  the  member  States  under  financial  obligations  to  the  ITC,  the  evident  pur¬ 
pose  is  to  put  at  the  disposal  of  the  organization  funds  sufficient  to  enable  it  to  dis¬ 
charge  the  liabilities  which  it  might  incur;  and,  to  this  extent,  the  relevant 
provisions  of  that  treaty,  and  especially  Article  60  (2)  (6),  indicate  that  the  ITC’s 
assets  are  to  represent  ‘the  primary  source’  for  meeting  the  organization’s  liabilities. 
However,  the  existence  of  these  obligations  does  not  necessarily  exclude  the  possi¬ 
bility  that,  if  there  are  insufficient  resources  in  the  hands  of  the  ITC,  its  member 
States  bear  a  secondary  liability  directly  to  the  organization’s  creditors.  Even  if,  as 
Gibson  LJ  thought,222  the  member  States  owe  to  the  ITC  in  respect  of  liabilities 
incurred  in  the  operation  of  the  buffer  stock  an  obligation  similar  to  that  laid  down 
in  Article  60  (2)  ( b ),  that  is  unlikely  to  guarantee  that  the  ITC  in  fact  receives 
money  sufficient  to  enable  it  to  discharge  those  debts;  for  the  Council  of  the  ITC  is 
composed  of  nothing  more  nor  less  than  the  representatives  of  the  member  States, 
and  they  are  most  unlikely  to  vote  in  favour  of  the  organization  taking  action  to 
demand  many  millions  of  pounds  from  them.223  It  would  hardly  be  superfluous, 
therefore,  if  there  were  to  exist  some  means  whereby  the  ITC’s  creditors  might 
have  recourse  directly  against  the  member  States  to  recover  their  debts  when  the 
organization  itself  has  failed  to  make  repayment. 

Rather,  Kerr  LJ’s  contention  was  that  the  express  provisions  of  the  ITA  make  it 
evident  that  the  whole  scheme  of  that  treaty  is  that  it  is  to  the  ITC  that  the  financial 
obligations  of  the  member  States  are  owed.  The  presence  of  certain  provisions 
expressly  regulating  the  financial  liabilities  of  the  member  States  does  not  preclude 
their  subjection  to  further  monetary  obligations  not  mentioned  in  the  ITA.  How¬ 
ever,  just  as  any  financial  obligations  which  are  imposed  under  the  express  terms  of 
the  ITA  are  owed  to  the  ITC  itself  and  not  to  the  organization’s  creditors,  so  it 
must  be  with  any  obligations  which  exist  alongside  and  unmentioned  by  that 
treaty.  Thus  Kerr  LJ,  together  with  Gibson  LJ,  recognized  it  as  possible  that  the 
member  States  are  indeed  liable  for  the  debts  which  the  ITC  has  incurred  in  the 
course  of  the  operation  of  the  buffer  stock,  even  though  no  such  duty  is  stipulated 
in  the  ITA;  but,  like  Gibson  LJ,  he  nonetheless  emphasized  that,  in  accordance 

220  pp.  iogih  and  1092b;  p.  304f  and  g  (emphasis  in  original). 

221  p.  1124D g;  p.  33ie-f. 

222  pp.  n49e-fand  nsif;  pp.  35ij-352a  and  353b 

223  Cf.  Gibson  LJ  at  p.  1 1 5 1  f — h ;  p.  353f — g. 
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with  the  system  adopted  by  the  ITA,  any  such  obligations  would  be  owed  not  to 
the  plaintiffs,  but  to  the  ITC  alone.224 

Nourse  LJ  did  not  share  this  conviction.  He  observed  that  all  the  financial  obli¬ 
gations  expressly  imposed  on  the  member  States  by  the  ITA  ‘appear  to  me  to  be 
concerned  only  with  the  internal  regulation  of  the  ITC’s  financial  affairs  between 
its  members’.225  Even  Article  60  (2)  ( b )  merely  regulates  the  internal  relations 
between  the  ITC  and  its  member  States,  aiming  to  ensure  that,  if  the  ITC  cannot 
fulfil  its  obligations  to  its  staff  out  of  the  regular  contributions  to  its  administrative 
account,  it  will  nevertheless  be  put  in  funds  by  the  member  States  in  order  that  it 
can  meet  its  liabilities.  The  question  of  what,  if  any,  obligations  are  imposed  on  the 
member  States  in  the  external  domain  of  relations  with  the  ITC’s  co-contractors 
and  creditors  is  simply  not  dealt  with;  and,  if  there  is  nothing  in  the  ITA  which 
expressly  subjects  the  members  to  such  liabilities,  ‘there  is  nothing  to  exclude  or 
limit  it’,  either.22,6 

For  Nourse  LJ,  the  question,  therefore,  became  one  of  whether  there  is  anything 
in  the  ITA  which  is  positively  indicative  of  the  member  States’  liability  to  the 
ITC’s  creditors  for  debts  incurred  by  the  organization  in  the  course  of  the  oper¬ 
ation  of  the  buffer  stock.  His  Lordship  thought  that  there  is,  pointing  to  three 
major  factors  supportive  of  such  liability.  First,  although,  unlike  the  arbitrators  in 
the  Westland  Helicopters  case,  he  did  not  think  it  possible  to  say  that  ‘the  ITC  is  in 
reality  one  with  the  member  states’,  he  considered  that  ‘they  nevertheless  retain 
an  extensive  participation  and  control  in  its  affairs’,227  ‘all  important  decisions  in 
regard  to  the  affairs  of  the  ITC,  not  least  in  regard  to  the  management  of  the  buffer 
stock  operations’  being  ‘reserved  to  the  council  (i.e.  to  the  members)  or  its  subsidi¬ 
ary  bodies’,  rather  than  being  left  to  the  executive  chairman  or  the  buffer  stock 
manager.228  Nourse  LJ  felt  ‘that  must  be  a  factor  which  points  strongly  towards 
[the  members’]  liability  for  [the  ITC’s]  obligations’.229  Secondly,  and  of  ‘special 
significance’,  was  the  regulation  for  the  operation  of  the  buffer  stock  which  is  con¬ 
tained  in  Article  28  (3)  (e)  of  the  ITA.  Subject  to  the  instructions  of  the  Council, 
this  provision  enjoins  the  manager  of  the  buffer  stock,  when  the  market  price  of  tin 
is  equal  to  or  less  than  the  floor  price,230  to  buy  tin,  if  he  or  she  has  funds  at  his  or 
her  disposal,  until  the  market  price  exceeds  the  floor  price  or  the  funds  at  his  or  her 
disposal  are  exhausted.  In  view  of  this  provision,  Nourse  LJ  thought  it  to  follow 
that  ‘anyone  who  sold  tin  to  the  ITC  under  such  conditions  would  be  entitled  to 
assume  either  that  the  manager  had  funds  at  his  disposal  or,  if  he  did  not,  that  the 
council  had  instructed  him  to  buy  tin  without  having  funds  at  his  disposal’.231 


224  pp.  io9ih-io92b;  p.  304f-g. 

225  p.  ii24f;  p.  33ie. 

226  p.  ii25a-b;  p.  331  h— j . 

227  p.  ii26e;  p.  333a. 

228  p.  1125c;  p.  331]. 

229  p.  ii26e-f;  p.  333a.  Cf.  text  at  nn.  365-6,  below. 

230  For  the  setting  of  the  floor  price,  see  Article  27. 

231  p.  1125c;  p.  332b.  See  also  p.  ii26g— h;  p.  333c.  It  might  be  thought  that  the  proviso  which  pre¬ 
faces  Article  28  (3)  ( e )  and  subjects  the  rule  therein  laid  down  to  the  contrary  instructions  of  the  Council 
has  the  purpose  solely  of  empowering  the  Council  to  order  the  buffer  stock  manager  not  to  buy  tin, 
despite  the  fulfilment  of  the  other  conditions  for  the  application  of  the  duty  imposed  on  him  or  her  by 
that  provision.  However,  the  proviso  in  question  qualifies  not  just  the  injunction  to  buy  tin  but  also  the 
precondition  to  the  existence  of  that  duty  which  consists  in  the  availability  of  funds  to  the  buffer  stock 
manager.  Moreover,  if  that  were  the  sole  purpose  of  the  proviso,  it  would  be  redundant,  since,  not  only 
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Indeed,  he  thought  that  anyone  giving  credit  at  any  time  to  the  ITC  on  its  buffer 
stock  operations  would  be  entitled  to  make  such  an  assumption. 232  The  third  factor 
to  which  Nourse  LJ  pointed  was  that,  in  spite  of  the  ease  with  which  they  could 
have  done  this,  the  drafters  of  the  ITA  did  not  expressly  exclude  or  limit  the  liab¬ 
ility  of  the  member  States  for  the  obligations  of  the  ITC. 233 

It  is  doubtful  whether  these  three  factors  do  on  their  own  support  the  inference 
which  Nourse  LJ  drew  from  them.  Thus  the  close  involvement  of  the  member 
States  in  the  administration  of  the  ITA  and  the  management  of  the  buffer  stock  is 
perfectly  compatible  with  the  sole  liability  of  the  ITC  for  the  obligations  under¬ 
taken  in  its  name,  as  is  the  fact  that  those  selling  tin  to  the  ITC  were  legitimately 
able  to  assume  that,  if  the  buffer  stock  manager  did  not  have  sufficient  funds 
immediately  available  to  finance  a  purchase,  payment  would  nevertheless  be  forth¬ 
coming,  the  transaction  having  been  completed  on  the  instructions  of  the  member 
States  in  accordance  with  Article  28  (3)  ( e ).  Likewise,  while  it  would  have  been  a 
simple  thing  for  those  drafting  the  ITA  to  insert  a  clause  excluding  the  liability  of 
the  member  States  to  the  ITC’s  creditors,  they  could  just  as  easily  have  included  a 
provision  imposing  such  liability. 

Notwithstanding  the  ambivalence  of  those  features  of  the  ITA  on  which  he 
relied,  Nourse  LJ  pointed  to  a  further,  additional,  consideration  in  support  of  the 
liability  of  the  member  States — one  whose  cogency  is  less  open  to  doubt:  namely, 
the  demands  of  justice,  reason  and  propriety.234  As  Article  28  (3)  (e)  makes  clear, 
the  ITC  might  well  come  to  trade  on  credit,  as  a  result  of  which  it  might  happen 
that  the  organization  did  not  possess  the  funds  to  satisfy  its  financial  liabilities  to  its 
creditors.  This  might  occur  as  a  result  of  an  instruction  issued  by  the  Council  to 
the  buffer  stock  manager  to  buy  tin  in  spite  of  his  or  her  lack  of  funds,  as  Nourse 
LJ  pointed  out.  It  might  also  occur  in  the  absence  of  any  such  instruction  if  the 
buffer  stock  manager  were  to  understand  that  there  were  ‘funds  at  his  disposal’  in 
the  sense  of  that  provision  as  long  as  he  or  she  were  able  to  trade  on  credit  by  offer¬ 
ing  tin  warrants  as  security  for  future  payment,  and  if  the  price  of  tin  were  then  to 
fall  to  such  a  degree  as  to  make  the  value  of  the  tin  so  pledged  insufficient  to  cover 
the  ITC’s  financial  liabilities.  Such  a  collapse  in  the  market  price  of  tin  might  bring 
about  a  similar  result  if  the  ITC  were  to  exercise  its  power  under  Article  24  (1)  to 
borrow  upon  the  security  of  tin  warrants  in  order  to  finance  the  operation  of  the 
buffer  stock.235  It  was,  therefore,  quite  conceivable  that,  whilst  operating  in 

does  the  ITA  spell  out  in  a  separate  provision  the  power  of  the  Council  to  do  such  a  thing  (Article  29 
(2)),  but  Article  28  (3)  ( e )  itself  also  contains  a  second,  distinct  proviso  explicitly  referring  to  that  very 
provision. 

232  p.  1125c;  p.  332b-c. 

233  p.  ii26h;  p.  333c.  Furthermore,  Nourse  LJ  inferred  from  Article  16  (2)  of  the  ITA  and  Articles 
2  and  3  of  the  Headquarters  Agreement  that  the  purpose  for  which  the  ITC  is  to  be  invested  with 
municipal  legal  personality  is  not  to  shield  its  members  from  liability  for  its  transactions,  but  rather  to 
enable  the  organization  the  better  to  perform  its  functions  in  so  far  as  they  involve  activities  which  are  to 
be  conducted  at  the  level  of  municipal  law:  pp.  ii25h-ii26a,  ii26d  and  1128c;  pp.  332!  and  j  and 
334e- 

234  p.  1128c  and  e-f;  p.  334d  and  f-g. 

235  This  is,  in  fact,  precisely  what  occurred  on — and  because  of — the  collapse  of  the  ITC.  For 
example,  one  of  the  plaintiff  banks,  Australia  and  New  Zealand  Banking  Group  Ltd.,  several  days 
before  the  ITC  ceased  trading,  lent  the  organization  £10  million  on  the  security  of  tin  warrants  or  ware¬ 
house  receipts.  When  the  date  for  repayment  came,  the  ITC  defaulted.  The  tin  held  as  security  was 
then  sold,  but,  the  market  price  having  fallen  drastically  in  the  interim,  it  realised  only  £5.7  million.  See 
Staughton  J  at  p.  674a-b. 


3°7 


DECISIONS  OF  BRITISH  COURTS  DURING  1988 

accordance  with  the  ITA,  the  ITC  might  come  to  have  financial  liabilities  which  it 
might  not  be  able  to  meet  out  of  the  funds  currently  held  in  its  name.  Yet  it  is 
hardly  imaginable  that  those  trading  with  the  ITC  were  not  to  be  able  to  recover 
the  money  owed  to  them  in  such  circumstances;  for,  if  the  organization  were  to  be 
able  to  hold  itself  out  as  able  to  trade  in  such  a  fashion  and  in  such  circumstances, 
then  those  trading  with  it  must  have  been  entitled  to  expect  payment  from  it.  If 
such  obligations  are  to  be  met,  it  follows  that,  since  the  ITC  itself  might  have  no 
funds  at  its  disposal,  the  member  States  must  be  liable  to  pay,  even  though  no  such 
obligation  is  spelled  out  in  the  ITA.  Furthermore,  as  Nourse  LJ  pointed  out,  in 
view  of  the  fact  that  the  member  States  wield  a  large  degree  of  control  over  the 
operation  of  the  buffer  stock  and  that  they  themselves  might  thus  be  directly 
responsible  for  causing  the  ITC  to  be  put  in  a  position  of  potential  default  on  its 
obligations,  there  is  little  objection  to  fixing  them  with  such  liability. 

It  was  not  only  Nourse  LJ  who  felt  the  cogency  of  these  considerations  of  ‘justice 
and  reason’.  Gibson  LJ,  too,  was  moved  by  the  plain  requirements  of  ‘[ojrdinary 
concepts  of  justice’.236  Thus  he  held  that 

if  members  of  an  international  organisation  can  and  do  cause  it  to  trade  on  credit,  principle 
should  impose  a  liability  [on  them]  to  indemnify  the  organisation  in  respect  of  the  debts 
which  it  has  been  caused  to  incur  unless  the  nature  of  the  organisation,  under  its  relevant 
law,  provides  otherwise.  In  the  absence  of  an  effective  rule  or  provisions  in  the  constituent 
document  excluding  that  obligation  to  indemnify,  international  law  should,  in  accordance 
with  general  principle,  retain  the  liability  of  members  in  respect  of  it.237 

Turning  to  the  ITC  itself,  Gibson  LJ  thought  that  its  members  are,  ‘in  prob¬ 
ability’,  under  such  a  liability238 — an  assessment  with  which  Kerr  LJ  agreed.239 
However,  Gibson  LJ  apparently  believed  that  the  demands  of  justice  would  be 
satisfied  if  the  member  States  were  to  owe  to  the  ITC  an  obligation  to  pay  into  its 
hands  funds  sufficient  to  enable  it  to  discharge  its  liabilities  to  its  creditors.240  It 
was  not  necessary  for  the  member  States  to  be  under  a  duty  of  any  sort  to  the  credi¬ 
tors  themselves,  who  would  therefore  have  to  look  to  the  ITC  alone  for  the  repay¬ 
ment  of  their  debts.  Nourse  LJ,  on  the  other  hand,  considered  that  an  obligation  of 
this  kind  would  not  ensure  that  justice  was  done  and  the  creditors  protected.  To 
enforce  such  an  obligation  against  its  member  States,  the  ITC  would  need  an 
affirmative  decision  of  its  Council;  yet,  since  the  Council  is  composed  of  the  rep¬ 
resentatives  of  the  member  States  themselves,  it  might  well  not  be  willing  to 
require  of  them  sums  running  into  many  hundreds  of  millions  of  pounds.241  Gib¬ 
son  LJ  sought  to  counter  the  consequent  objection  that  liability  of  the  member 
States  to  the  ITC  would  little  avail  the  organization’s  creditors  by  pointing  out 
that,  even  if  the  ITC  were  to  fail  to  invoke  it,  such  liability  might  nevertheless  pro¬ 
vide  them  with  a  basis  for  the  recovery  of  their  debts: 

if  an  individual  member  state  considered  that  its  citizens,  or  their  companies,  had  suffered 
damage  by  reason  of  a  breach  of  the  international  obligations  to  put  the  ITC  in  funds  to 


236  P-  1 1 3 1  f P-  337b- 

237  p.  1 1 49e— f ;  PP-  35ij-352a. 

238  p.  ii3ie-f;  p.  337a-b.  He  elsewhere  remarked  that  there  is  ‘at  the  very  least  an  arguable  case’ 
that  they  are  so  liable:  see  text  at  n.  219,  above. 

239  Loc.  cit.  above  (n.  224). 

240  See  passage  quoted  at  n.  237,  above.  See  also  text  at  n.  219,  above. 

See  text  at  n.  223,  above. 
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meet  its  debts,  that  member  state  could  advance  an  international  claim  to  recover  compensa¬ 
tion  on  their  behalf.242 

However,  even  if  this  were  so,  it  would  not  afford  the  ITC’s  creditors  any  guaran¬ 
tee  of  recovery.  The  State  of  nationality  of  such  a  creditor  might  well  decline  to 
take  up  his  or  her  case  on  the  international  level  for  the  very  same  reason  that  it 
failed  to  vote  in  favour  of  the  ITC  enforcing  its  rights  against  the  member  States: 
namely,  that,  if  it  were  to  recover  the  money  owed  to  its  national  from  one  or  more 
of  the  other  member  States,243  they  in  their  turn  might  seek  to  recover  a  contribu¬ 
tion  from  that  State,  it  being  liable  along  with  them  to  put  the  ITC  in  funds  and 
having  equally  failed  to  do  so.  A  potential  claimant  State  would  thus  be  deterred  by 
the  prospect  that,  by  claiming,  it  would  make  itself  liable.  Moreover,  such  liability 
might  stretch  beyond  the  obligation  to  pay  a  proportion  of  the  sum  owing  to  its 
national,  since,  by  opening  up  the  question  of  the  failure  of  the  ITC  to  meet  its 
obligations  to  its  creditors,  it  might  encourage  similar  claims  from  other  member 
States.  Consequently,  while,  in  some  cases,  the  obligation  postulated  by  Gibson 
and  Kerr  LJJ  might  suffice  to  protect  the  ITC’s  creditors,  the  only  means  by  which 
they  can  be  assured  of  the  recovery  of  their  debts  is  by  according  to  them  a  right  to 
require  the  member  States  themselves  to  make  repayment. 

Nourse  LJ  held  that  the  liability  which  international  law  therefore  imposes  on 
the  member  States  is  secondary  in  nature,  arising  only  once  the  ITC  has  failed  to 
discharge  its  obligations  to  its  creditors.244  Inasmuch  as  the  ITA  places  on  the 
member  States  a  series  of  financial  obligations  to  the  ITC,  Nourse  LJ  recognized 
that  the  assets  held  in  the  name  of  the  organization  are  to  be  ‘the  primary  source  for 
meeting  its  obligations’.245  This  was  indicated  in  particular  by  Article  60  (2)  ( b )  of 
the  ITA;  for,  by  enjoining  the  member  States  to  pay  into  the  hands  of  the  ITC 
funds  sufficient  to  meet  its  obligations  to  its  staff  when  those  liabilities  cannot  be 
met  out  of  the  funds  currently  available  in  the  administrative  account,  that  pro¬ 
vision  presupposes  that  the  principal  source  to  which  the  organization’s  creditors 
are  to  look  for  payment  is  the  organization  itself.246  Nevertheless,  if  that  principal 
source  were  to  fail,  then,  in  accordance  with  the  demands  of  justice,  they  might 
turn  to  the  member  States  to  recover  their  debts.247 

Nourse  LJ  did  not  express  any  opinion  on  the  conditions  which  need  to  be  ful¬ 
filled  for  a  creditor’s  primary  means  of  recourse  to  be  deemed  to  have  failed  and  the 
member  States’  secondary  liability  to  be  triggered.248  This  question  posed  poten¬ 
tially  formidable  problems  for  certain  of  the  claimants  in  the  present  action.  As  has 


4  P-  J'5'g;  P-  353g- 

243  Quaere  whether  that  State  would  be  estopped  from  making  such  a  claim  if  it  had  not  itself  voted 
in  favour  of  the  ITC  invoking  its  right  to  be  put  in  funds  by  its  member  States. 

p.  1127c,  p.  333f.  He  added  that  the  secondary  liability  of  the  member  States  is  unlimited  in 
amount  and  joint  and  several  in  nature:  loc.  cit. 

245  p.  1 1 24g ;  p.  33 1  f.  See  also  text  at  n.  221,  above. 

246  pp.  1  i24h-i  125a;  p.  33ih. 

That  any  liability  which  the  member  States  might  bear  should  be  secondary  in  nature  is  further 
indicated  by  the  problems  which  would  ensue  if  it  were  concurrent  with  that  of  the  ITC;  for  the  mem¬ 
ber  States  would  then  be  open  at  any  time  to  harassment  or  suit  by  the  ITC’s  creditors,  whose  actions 
would  also  tend  to  disrupt  the  orderly  regulation  of  the  organization’s  finances. 

P-  n3°h;  P-  336f-  Nourse  LJ  thought  it  unnecessary  to  do  so,  seeing  that  the  majority  of  the 
Court  of  Appeal  was  of  the  opinion  that  the  plaintiffs  had  no  right  of  any  kind  to  recovery  from  the 
defendant  States.  He  also  thought  there  to  have  been  insufficient  argument  on  the  point. 
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already  been  observed,249  of  the  plaintiffs,  all  of  the  brokers  and  one  of  the  banks 
have  either  obtained  arbitral  awards  against  the  ITC  or  are  in  a  position  to  do  so, 
having  arbitral  clauses  in  the  contracts  which  they  concluded  with  the  ITC.  In  the 
case  of  five  of  the  banks,  however,  no  such  clause  appears  in  the  loan  agreements 
which  they  made  with  the  ITC,  and  they,  therefore,  cannot  obtain  arbitral  awards 
in  their  favour  against  the  organization.  Kerr  LJ  felt  that  if,  contrary  to  his 
opinion,  international  law  imposes  a  secondary  liability  at  municipal  law  on  the 
member  States  of  the  ITC,  it  would  little  avail  these  five  banks,  since,  being  unable 
to  obtain  an  arbitral  award  in  their  favour  against  the  ITC,  they  would  be  unable  to 
take  against  the  organization  steps  to  recover  their  money  which  would  be  suf¬ 
ficient  to  trigger  the  secondary  liability  of  the  member  States.250  Kerr  LJ  based  this 
view  on  the  ITC’s  Headquarters  Agreement,  presupposing  that,  in  so  far  as  this 
treaty  was  concluded  by  the  ITC  itself,  the  regime  which  it  contemplates  for  that 
organization  under  English  law  reflects  the  legal  nature  which  it  possesses  under 
the  ITA.  The  ITC  is  obligated  by  Article  23  of  the  Headquarters  Agreement  to 
insert  arbitration  clauses  in  the  contracts  which  it  concludes  with  persons  resident 
in  the  UK  and  bodies  incorporated  in  or  having  their  principal  place  of  business  in 
that  country.  Article  8(1)  provides  that  the  ITC  is  to  enjoy  immunity  from  the  jur¬ 
isdiction  of  the  UK’s  courts  except,  inter  alia,  in  respect  of  proceedings  for  the 
enforcement  of  an  arbitral  award  which  has  been  made  against  it  under  Article  23. 
Kerr  LJ  considered  these  provisions  to  indicate  that,  if  the  member  States  are 
directly  answerable  to  the  ITC’s  creditors  for  the  organization’s  debts,  their  liab¬ 
ility  is  nevertheless  secondary  in  nature,  and  that  primary  liability  is  borne  by  the 
ITC  alone;  for  they  presuppose  that  the  sole  principal  means  of  recourse  for  a 
creditor  is  to  proceed  against  the  ITC  itself,  by  availing  itself  first  of  the  arbitration 
clause  inserted  in  its  contract  with  the  organization  pursuant  to  Article  23,  and 
then  enforcing  against  it  the  award  obtained  in  its  favour  by  taking  advantage  of  the 
exception  created  by  Article  8  (1)  (c)  to  the  immunity  which  the  ITC  otherwise 
enjoys  from  the  enforcement  jurisdiction  of  the  UK’s  courts.251  It  would,  there¬ 
fore,  only  be  when  this  last  step  failed  to  yield  the  money  due  to  it  that  a  creditor 
might  turn  to  the  member  States  for  payment  and  invoke  their  secondary  liability. 
Whereas  the  nine  brokers  and  one  of  the  banks  would  be  able  to  satisfy  this  precon¬ 
dition  and  so  invoke  the  direct  liability  of  the  defendant  States,  the  five  banks  with¬ 
out  arbitral  clauses  in  their  loan  agreements  would  not,  being  unable  to  obtain  an 
arbitral  award  in  their  favour  against  the  ITC. 252 

It  is  doubtful  whether  Kerr  LJ’s  conclusion  is  well-founded.  If  his  point  of  view 
were  to  be  adopted,  it  would  be  impossible  in  any  circumstances  for  foreign  credi¬ 
tors  to  invoke  before  UK  courts  the  liability  of  the  member  States,  since  Article 
23  of  the  Headquarters  Agreement  imposes  no  obligation  on  the  ITC  to  insert 


249  See  text  at  nn.  11,  13  and  15,  above. 

250  p.  nosd-f;  p.  3 1 5d— f . 

251  p.  io86e;  p.  300b— c. 

252  p.  1 105c— f ;  p.  3156.  The  banks’  only,  forlorn,  hope  of  triggering  the  defendant  States’  secondary 
liability  was  that  the  ITC  might  waive  its  immunity  from  the  adjudicatory  and  enforcement  jurisdiction 
of  the  English  courts,  so  enabling  them,  by  virtue  of  Article  8  (1)  (a)  of  the  Headquarters  Agreement,  to 
obtain  the  judgment  of  a  court  in  their  favour  and  to  try  and  fail  to  recover  it  out  of  the  ITC’s  assets. 
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arbitration  clauses  in  the  contracts  which  it  concludes  with  such  persons  and 
entities.253  Moreover,  through  no  fault  or  choice  of  its  own,  a  UK-based  creditor 
might  be  deprived  of  the  protection  afforded  by  the  residual,  secondary  liability  of 
the  member  States  if,  as  indeed  happened  in  the  case  of  the  five  banks,  the  ITC 
were  to  breach  its  obligation  under  Article  23  of  the  Headquarters  Agreement  by 
failing  to  insist  on  the  insertion  of  an  arbitration  clause  in  the  agreement  between 
itself  and  that  creditor.  Kerr  LJ  sought  to  mitigate  the  harshness  of  this  potential 
consequence  of  his  conclusion  by  pointing  out  that,  in  such  a  case,  the  UK  would 
be  able  to  bring  a  diplomatic  claim  against  the  ITC  for  the  resulting  prejudice  occa¬ 
sioned  to  the  creditor.254  However,  this  remedy  is  likely  to  provide  little  practical 
protection  to  such  a  creditor  for  reasons  already  discussed.255  Furthermore,  while 
Articles  8  (1)  (c)  and  23  of  the  ITC’s  Headquarters  Agreement  might  well  reflect 
the  fact  that  primary  liability  for  the  ITC’s  debts  rests  with  the  ITC  rather  than  the 
member  States,  they  hardly  exclude  the  possibility  that  the  secondary  liability  of 
the  members,  if  it  exists,  might  become  operative  at  some  stage  prior  to  the  exhaus¬ 
tion  of  the  avenues  of  recourse  which  they  envisage.  While  those  articles  might 
assume  that  the  usual  means  by  which  a  debt  is  to  be  recovered  is  by  arbitration 
and  judicial  enforcement  of  the  ensuing  award,  it  would  be  utterly  pointless  for  a 
creditor  to  labour  punctiliously  through  that  process  if  the  ITC  were  unable  to  dis¬ 
charge  its  debt  and  the  member  States  had  made  clear  that  they  would  not  put  it  in 
funds  whatever  might  occur.  In  such  a  case,  the  creditor  should  be  able  to  invoke 
the  member  States’  secondary  liability  immediately  and  not  be  obliged  to  go 
through  the  futile  and  fruitless  process  of  obtaining  and  unsuccessfully  enforcing 
an  arbitral  award.  The  same  should  occur  if,  as  in  the  present  case,  the  primary 
liability  of  the  ITC  affords  no  realistic  prospects  of  recovery  because  there  are  no 
legal  means  at  all  which  are  available  to  enforce  it.  Surely,  the  very  purpose  of  the 
secondary  liability  of  the  member  States,  if  it  exists  at  all,  is  to  provide  the  ITC’s 
creditors  with  the  residual  guarantee  of  payment  which  justice  demands  when 
satisfaction  cannot  be  obtained  through  the  principal  means  of  the  ITC’s  primary 
liability;  and  satisfaction  is  unobtainable  through  those  means  when,  by  the  very 
fault  of  what  is  meant  to  be  the  principal  source  of  recovery  itself,  a  creditor  is 
denied  the  legal  mechanisms  necessary  to  enable  it  to  enforce  its  rights  against  that 
source. 

Not  only  were  their  Lordships  therefore  in  disagreement  as  to  the  regime  which 
international  law  lays  down  to  govern  the  member  States’  liability  to  the  ITC’s 
creditors,  but  they  also  disagreed  on  the  pertinence  of  the  position  at  international 
law  to  the  regime  which  applies  on  this  subject  in  English  law. 

It  is  a  well-known  principle  of  English  law  that  treaties  do  not  automatically 
create  rules  of  English  law:256  that  is,  among  the  rules  governing  the  sources  of 
English  law,  there  is  no  master-rule  which  has  the  effect  of  creating  rules  of  English 
law  with  a  content  identical  to  that  of  the  UK’s  treaty  commitments.  All  of  their 

253  Bingham  J  pointed  to  this  fact  to  justify  rejecting  an  argument,  somewhat  similar  to  that  espoused 
by  Kerr  LJ,  which  was  advanced  by  the  ITC  in  Standard  Chartered  Bank  v.  International  Tin  Coun¬ 
cil  :  see  last  year’s  volume  of  this  Year  Book  at  p.  405. 

254  Though  not  all  of  those  persons  and  companies  in  respect  of  which  the  obligation  created  by 
Article  23  applies  come  within  the  categories  of  persons  and  companies  on  behalf  of  which  the  UK  is 
usually  ready  to  espouse  a  diplomatic  claim. 

255  See  text  at  nn.  242-3,  above. 

256  See  text  at  nn.  345—64,  below. 
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Lordships  acknowledged  the  validity  of  this  general  principle.  Kerr  LJ  thus 
observed  that  ‘since  .  .  .  treaties  have  no  legislative  effect,  they  do  not  form  part  of 
the  law  of  this  country’,257  and  Gibson  LJ  recognized  that: 

the  provisions  of  [a]  .  .  .  treaty  cannot  be  relied  on  by  a  claimant  as  effecting  some  change  in 
the  law  of  this  country  or  as  providing  a  cause  of  action  not  otherwise  afforded  by  our  law.258 

Consequently,  if  the  LTK  concludes  a  treaty  which  envisages  the  application  of 
rules  of  English  law  differing  from  those  currently  in  force,  legislation  is  needed  to 
enact  those  rules  if  English  law  is  to  reflect  the  UK’s  treaty  commitments.259 

The  only  legislative  instrument  in  force  in  English  law  relating  to  the  ITC  is  the 
1972  Order  in  Council.  It  contains  no  provision  expressly  regulating  the  liabilities 
under  English  law  of  the  ITC’s  member  States,  nor  does  it  contain  any  provision 
which  in  so  many  words  enacts  into  English  law  the  regime  governing  the  liability 
of  the  ITC’s  member  States  which  is  laid  down  in  the  ITA.  Therefore,  if  that 
regime  was  to  be  at  all  relevant  to  the  determination  of  the  regime  which  applies 
under  English  law,  it  was  necessary  either  to  point  to  some  stipulation  in  the  1972 
Order  which  might  be  construed  in  such  a  way  as  to  implement  the  relevant  parts 
of  the  ITA,  or  else  to  find  some  exception  to  the  general  principle  that  treaties  do 
not  by  themselves  create  rules  of  English  law.  Kerr  and  Nourse  LJJ  concluded  that 
it  was  possible  to  do  one  or  the  other  of  these  things.  Gibson  LJ,  however,  did  not. 

Kerr  LJ  acknowledged  that,  if  Article  5  of  the  1972  Order  is  understood  in  the 
light  of  general  principles  of  English  law,  it  inevitably  follows  from  the  fact  that 
that  provision  confers  on  the  ITC  independent  legal  personality  that  its  member 
States  are  not  liable  to  its  creditors  for  debts  contracted  in  its  name. 260  To  adopt 
such  a  reading  of  the  Order  would  result  in  the  application  to  the  ITC  of  a  regime 
governing  the  liability  of  its  members  which  would  coincide  with  that  which  Kerr 
LJ  thought  to  be  stipulated  by  the  ITA.  However,  this  would  be  purely  fortuitous, 
and  Kerr  LJ  accordingly  considered  that  the  nature  of  the  existence  which  the  ITC 
enjoys  under  English  law  should  be  determined  not  simply  by  interpreting  the 
1972  Order  as  if  it  were  a  normal  English  statutory  instrument,  disregarding  the 
position  at  international  law.  Rather,  it  should  be  directly  determined  by  the  ITA 
itself,  English  law  reflecting  the  regime  stipulated  in  that  treaty.  Admittedly,  in  the 
case  of  the  ITC,  the  end  result  of  the  latter  approach  was  the  same  as  that  which 
would  have  been  reached  by  applying  the  former:  namely,  that  the  ITC’s  member 
States  are  not  directly  liable  to  the  organization’s  creditors  for  the  payment  of  its 
debts.261  Nevertheless,  Kerr  LJ’s  approach  is  highly  significant;  for  it  follows  that, 
if  it  were  shown  that  Kerr  LJ  was  mistaken  in  his  interpretation  of  the  ITA  and  the 
plaintiffs’  construction  of  that  treaty  were  to  be  preferred,  then  the  member  States 
could  indeed  be  held  liable  to  the  ITC’s  creditors  before  the  English  courts,  not¬ 
withstanding  that  the  organization  possesses  independent  legal  personality  at  Eng¬ 
lish  law,  in  spite  of  the  fact  that  the  ‘mixed’  nature  which  the  ITC  would  thus  enjoy 
would  represent  a  form  of  existence  otherwise  unknown  in  contemporary  English 


257  p.  io75g;  p.  29ig.  See  also  p.  logof;  p.  303c. 

258  p.  ii56c-d;p.  3576.  See  also  pp.  1146!  and  1147a;  p.  349c  and  j. 

259  Gibson  LJ  at  p.  H47d;  p.  350b. 

260  See  text  at  nn.  145  and  153-4,  above. 

261  Thus  Gibson  LJ,  who  applied  the  former  approach,  agreed  with  Kerr  LJ  that  the  plaintiffs’ 
second  argument  failed:  see  text  at  nn.  296—7,  below. 
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law,  and  even  though  there  is  nothing  in  the  1972  Order  in  Council  which  pre¬ 
scribes  or  envisages  it.262 

Kerr  LJ  based  his  approach  upon  notions  borrowed  from  the  conflict  of  laws.  He 
acknowledged  it  to  be  an  established  principle  of  English  private  international  law 
that  the  form  of  existence  enjoyed  by  an  incorporeal  legal  person  under  English 
law,  including  the  regime  which  regulates  the  liability  of  its  members  for  its  debts 
and  engagements,  is  determined  by  the  rules  of  the  legal  system  under  which  that 
‘corporation’  was  formed  and  by  the  regulations  embodied  in  its  constituent  instru¬ 
ment.263  While  recognizing  that  this  principle  has  so  far  been  applied  by  English 
courts  only  in  respect  of  bodies  constituted  under  the  municipal  laws  of  foreign 
States,264  Kerr  LJ  considered  it  to  be  applicable  also  in  respect  of  bodies  created 
under  and  within  the  international  legal  system.265  To  ascertain  the  regime  which 
governs  the  member  States’  liability  at  English  law  for  the  ITC’s  debts,  it  was, 
therefore,  necessary  to  look  to  the  ITA  ‘as  though  it  were  the  constitution  of  a 
foreign  corporation’,266  reading  it  in  the  light  of  the  general  principles  of  inter¬ 
national  law,  that  being  the  system  of  law  under  which  the  ITC  was  constituted.26”7 
Kerr  LJ  added  that  the  application  to  the  ITC  of  this  principle  of  private  inter¬ 
national  law  is  not  precluded  by  the  1972  Order.  That  instrument  contains  no  pro¬ 
vision  regulating  the  liability  of  the  member  States,  and  so  does  not  displace  the 
application  of  the  general  principles  of  the  conflict  of  laws: 

article  4  of  the  order  tells  us  no  more  than  that  the  ITC  is  ‘an  organisation’  in  international 
law,  and  article  5  does  no  more  than  to  confer  ‘capacities’  on  this  organisation  without  pur¬ 
porting  to  define,  or  to  alter,  its  legal  nature  in  any  way,  whatever  this  might  be.268 

Consequently,  to  ascertain  the  regime  which  governs  the  liability  under  English 
law  of  the  States  members  of  the  ITC,  it  was  both  possible  and  necessary  to  refer  to 
the  system  of  law  under  which  the  ITC  was  formed  and  to  examine  the  ITA 
against  the  background  of  general  international  law.269  There  was,  as  it  were,  a  gap 
in  the  1972  Order  in  which  the  principles  of  the  conflict  of  laws  could  operate. 

Kerr  LJ  was  fully  aware  that  his  approach  conflicted  with  the  familiar  doctrine 
that  treaties  do  not  of  themselves  create  rules  of  English  law;2”70  but,  in  so  far  as  this 
was  so,  he  held  that  ‘this  doctrine  must  give  way’:2”71  ‘justice  and  good  sense’ 
required  that  the  established  principles  of  private  international  law  should  pre¬ 
vail.2”72  He  felt  easier  in  recognizing  such  an  exception  to  the  principle  of  the  ‘non¬ 
justiciability  of  unincorporated  treaties’2”73  for  the  reason  that  ‘the  limits  of  this 


262  The  1968  Act  does  not  confer  any  power  to  incorporate  a  provision  prescribing  such  a  regime  in 
orders  in  council  issued  under  its  aegis. 

263  In  support  of  this  principle,  Kerr  LJ  referred  to  Dicey  and  Morris  on  the  Conflict  of  Laws  (nth 
edn.,  1987),  vol. 2,  at  p.  1134^.  1089c;  p.  302f-g. 

264  p.  io89g;  p.  302I1;  and  see  p.  iogoe;  p.  303d. 

265  p.  logod;  p.  303c;  and  see  p.  i056f  and  g;  p.  275c  and  g. 

266  p.  1091b;  p.  303]. 

267  p.  1092c;  p.  304b. 

268  P-  io76d-e;  p.  292c.  See  also  pp.  io6og-h  and  108911-10903;  pp.  278g  and  302J. 
z('9  p.  1076c;  p.  292c;  and  see  p.  io78b-c  and  d;  p.  293g  and  h. 

270  p.  1089c;  p.  302e. 

271  p.  iogoe;  p.  303d. 

272  p.  iopog-h;  p.  3o3f-g. 

273  p.  io75d-e;  p.  29id. 
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are  not  yet  clearly  drawn’. 2/4  Not  only  do  exceptions  to  it  already  exist,275  but  also, 
as  he  observed,  ‘[t]here  has  never  been  any  occasion  when  its  scope  has  fallen  to  be 
considered  in  a  context  like  the  present’.276  Moreover,  his  Lordship  felt  that  ‘the 
claims  of  the  doctrine  of  non-justiciability  are  particularly  weak  in  cases  such  as  the 
present’.277  He  thought  this  doctrine  to  find  its  justification  in  the  principle  of  UK 
constitutional  law  that  the  power  to  make  law  resides  almost  exclusively  with  Par¬ 
liament:27''  Parliament’s  consequent  legislative  monopoly  would  be  undermined  if 
the  Crown  were  able  to  create  new  rules  of  English  law  by  the  expedient  of  con¬ 
cluding  a  treaty — something  which  it  may  do  without  obtaining  the  consent  of  Par¬ 
liament.2'9  Kerr  LJ  felt  that  ‘no  harm’  would,  therefore,  be  done  if  resort  were  had 
to  the  ITA  in  order  to  determine  the  member  States’  liability  for  the  ITC’s 
debts.280  Why  he  felt  this,  he  did  not  explain;  but  it  may  have  been  because  the 
consequent  infringement  of  Parliament’s  legislative  monopoly  would  be  quite 
minor  in  extent — de  minimis  non  curat  lex.  Certainly,  it  could  not  be  said  that  the 
Crown  was  thereby  permitted  to  make  ‘laws’  of  general  import,  but  merely  to  make 
regulations  applicable  to  the  highly  individualized  case  of  a  particular  international 
organization.  Furthermore,  Kerr  LJ  thought  the  demands  of  the  doctrine  of  ‘non- 
justiciability’  to  be  weak  in  the  instant  case  for  the  reason  that  the  Order  of  1972 
refers  expressly  to  the  ITC’s  Headquarters  Agreement  and  the  ITA,  thus  clearly 
countenancing  reference  to  those  treaties;281  and,  since  the  Order  was  issued  under 
a  statute  enacted  by  Parliament  and  was  itself  approved  by  Parliament,282  Parlia¬ 
ment  may,  therefore,  be  thought  to  have  authorized  this. 

The  possible  ramifications  of  Kerr  LJ’s  approach  should  be  noted.  It  is  com¬ 
monly  assumed  that,  barring  incorporation  under  the  Companies  Acts  as  a  normal 
commercial  company,  an  international  organization  cannot  exist  as  a  discrete  legal 
person  under  English  law  without  some  form  of  legislative  intervention  being  made 
in  respect  of  it,  either  in  the  form  of  a  specific  statute  or  by  means  of  an  order  in 
council  issued  under  the  International  Organizations  Act.  However,  Kerr  LJ’s 
judgment  opens  up  the  possibility  that,  by  applying  the  principles  of  the  conflict  of 
laws,  an  organization  might  be  held  to  enjoy  personality  within  the  English  legal 
system,  even  though  no  such  statutory  intervention  has  taken  place — provided,  of 
course,  that  its  constituent  treaty,  when  interpreted  in  the  light  of  general  inter¬ 
national  law,  contemplates  its  enjoyment  of  such  a  status.  Certainly,  the  view  has 
been  taken  by  the  Foreign  and  Commonwealth  Office  that,  by  applying  the  rules 
of  private  international  law,  English  courts  might  accord  legal  personality  to  an 


274  p.  iogof— g;  p.  303e-f.  See  text  at  nn.  345-64,  below. 

275  Treaties  regulating  matters  in  respect  of  which  it  lies  within  the  prerogative  of  the  Crown  to  legis¬ 
late  can  automatically  create  rules  of  English  law:  Post  Office  v.  Estuary  Radio,  [1968]  2  QB  740,  [1967] 
3  All  ER  663,  per  Diplock  LJ  at  pp.  753e,  755c  and  756f-g;  pp.‘68oc,  68ic-d  and  682C-d.  For  the 
rationale  of  this  exception,  see  n.  279,  below. 

276  p.  iogoe;  p.  303d. 

277  p.  iopoh;  p.  303g. 

278  p.  logog;  p.  303L 

279  The  exception  to  the  doctrine  of  ‘non-justiciability’  cited  in  n.  275,  above,  is  thus  readily  explic¬ 
able.  To  give  the  category  of  treaties  embraced  by  that  exception  automatic  effect  within  English  law 
does  not  undermine  the  exclusive  right  of  Parliament  to  make  law  on  the  subjects  with  which  they  deal, 
since  Parliament  enjoys  no  such  right  in  their  regard. 

280  p.  topog;  p.  303L 

281  p.  logoh;  p.  303g.  See  also  pp.  1074a  and  io76g;  pp.  290c  and  292c. 

282  See  text  at  n.  1 19,  above. 
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international  organization  which  enjoys  legal  personality  under  the  laws  of  another 
State  ;283  and,  if  Kerr  LJ  was  right  to  believe  that  the  doctrines  of  the  conflict  of  laws 
permit  renvoi  to  be  made  to  the  international,  as  much  as  to  foreign,  legal  systems, 
then,  in  principle,  an  English  court  might  do  the  same  in  respect  of  an  organization 
whose  municipal  legal  personality  is  prescribed  by  international  law.  However,  it  is 
arguable  that  such  a  thing  cannot  be  done;  for,  if  international  organizations  were  to 
be  recognized  to  possess  personality  at  English  law  simply  because  international  law 
envisages  their  so  doing,  then  the  power  contained  in  Section  1  (2)  (a)  of  the  Inter¬ 
national  Organizations  Act  to  issue  orders  in  council  granting  that  attribute  to  them 
would  be  made  redundant.284  Thus,  even  if  it  were  theoretically  justifiable  to  apply 
notions  of  the  conflict  of  laws  in  the  manner  suggested,  the  operation  of  those 
notions  has  been  displaced,  at  least  in  so  far  as  they  might  serve  to  confer  legal 
personality  on  an  international  organization,  by  the  creation  of  a  statutory  power  to 
regulate  that  very  subject.  Certainly,  if  an  order  in  council  were  to  be  issued  under 
the  1968  Act  which  did  not  embody  the  formula  laid  down  in  Section  1  (2)  (a),  it 
would  be  hard  to  contend  that  the  organization  in  question  enjoyed  legal  personality 
under  English  law  by  virtue  of  the  principles  of  private  international  law. 

Moreover,  some  doubt  may  be  felt  as  to  whether  Kerr  LJ  was  right  in  assuming 
that  he  could  apply  the  principles  of  private  international  law  in  the  way  that  he  did 
to  the  case  of  an  international  organization  such  as  the  ITC.  The  particular  prin¬ 
ciple  on  which  Kerr  LJ  relied  determines  the  content  of  the  rules  of  English  law 
which  regulate  the  liability  of  the  members  of  a  foreign  corporation  by  making  a 
renvoi  to  the  rules  which  govern  that  matter  in  the  legal  system  under  which  that 
corporation  was  constituted.  As  such,  it  is  quite  capable  of  being  applied  to  the  case 
of  an  international  organization  which  enjoys  juridical  personality  within  the 
municipal  legal  system  of  a  foreign  State :  as  in  the  more  normal  case  of  a  foreign 
company,  the  organization  enjoys  a  discrete  legal  existence  under  the  foreign 
State’s  legal  system,  and  the  rules  of  that  system  governing  the  liability  of  its  mem¬ 
bers  for  its  debts  are  referred  to  and  ‘borrowed’  by  English  law.  In  contrast,  while 
international  law  might  envisage  the  existence  of  an  international  organization  as  a 
juridical  person  of  municipal  law  and  might  also  lay  down  the  regime  which  is  to 
govern  its  member  States’  liability  for  its  debts  in  municipal  law,  the  organization 
does  not  exist  within  the  international  legal  system  as  a  legal  person  of  municipal 
law,  and,  within  the  international  legal  system,  its  members  bear  no  municipal  law 
liability  for  the  organization’s  municipal  law  obligations.  In  short,  no  municipal 
legal  person  exists  under  international  law  whose  attributes  and  characteristics  can 
be  referred  to  and  ‘borrowed’  by  English  law.  International  law  cannot  create  an 
organization  as  a  person  of  municipal  law:  that  can  only  be  done  by  municipal  law 
itself;  and  all  that  international  law  can  do  is  to  seek  to  determine  the  way  in  which 
municipal  law  does  this.  Therefore,  in  the  terms  of  the  principle  of  private  inter¬ 
national  law  relied  on  by  Kerr  LJ,  public  international  law  is  not  the  legal  system 
under  which  the  ITC  is  incorporated  qua  entity  of  municipal  law,  even  if  it  is  the 


283  Letter  from  the  Minister  of  State,  Foreign  and  Commonwelath  Office,  to  the  Deputy  Governor 
of  the  Bank  of  England,  dated  8  May  1978:  see  this  Year  Book,  49  (1978),  at  pp.  346-8. 

284  Millett  J  hinted  at  such  an  argument  in  his  judgment  in  Maclaine  Watson  &  Co.  Ltd.  v.  Inter¬ 
national  Tin  Council :  see  last  year’s  volume  of  this  Year  Book  at  p.  408  n.  3 1 .  Kerr  LJ’s  approach  would 
also  make  redundant  the  provisions  granting  legal  personality  contained  in  statutes  enacted  to  deal  with 
certain  specific  organizations. 
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system  under  which  the  ITC  is  constituted  qua  person  of  international  law.  The 
relevant  system — or  class  of  system — is,  rather,  municipal  law  itself. 

Doubt  may  also  be  felt  as  to  the  cogency  of  the  additional  considerations  on 
which  Kerr  LJ  relied  to  bolster  his  argument  for  making  an  exception  to  the  prin¬ 
ciple  of  the  ‘non-justiciability’  of  treaties.  Thus,  far  from  representing  a  minor  and 
unimportant  derogation  from  the  legislative  monopoly  of  Parliament,  if  treaty  pro¬ 
visions  governing  the  liability  of  the  member  States  of  international  organizations 
were  automatically  to  have  effect  as  rules  of  English  law,  then  there  could  be  intro¬ 
duced  into  English  law,  without  Parliamentary  sanction,  rules  which  might  well 
have  considerable  financial  implications  for  the  UK  Government  and  for  UK- 
based  traders,  as  the  collapse  of  the  ITC  makes  clear.  As  for  the  fact  that  certain 
provisions  of  the  1972  Order  expressly  or  by  necessary  implication  require  refer¬ 
ence  to  be  made  to  the  ITA  in  order  to  determine  their  true  effect,  this  hardly 
proves  that  provisions  of  the  ITA  not  even  mentioned  by  the  1972  Order  can  be 
considered  by  themselves  to  have  caused  the  creation  of  new  rules  of  English  law. 
It  may  be,  as  Kerr  LJ  remarked,  that  the  ITA  represents  ‘an  unprecendented 
hybrid  situation  between  an  incorporated  and  wholly  unincorporated  treaty’;2,85 
but,  merely  because  a  statutory  instrument  has  created  new  rules  of  English  law  the 
contents  of  which  are  based  on  certain  of  the  provisions  of  a  treaty,28®  it  does  not 
follow  that  other  provisions  of  that  same  treaty,  to  which  no  reference  is  made  in 
that  statutory  instrument,  can  have  automatic  effect  in  English  law  in  disregard  of 
well-established  principle. 

Nourse  LJ  shared  with  Kerr  LJ  the  conviction  that,  to  determine  whether  the 
States  members  of  the  ITC  are  liable  to  the  organization’s  creditors  under  English 
law,  reference  must  be  had  to  the  position  at  international  law,  the  content  of  the 
relevant  rules  of  English  law  being  fixed  by  the  regime  which  the  ITA  envisages 
will  apply  in  municipal  law.  Unlike  his  colleague,  however,  Nourse  LJ  did  not 
appeal  to  novel  arguments  drawn  from  the  conflict  of  laws  to  justify  making  such  a 
renvoi ;  rather,  he  relied  on  the  more  familiar  ground  that  the  relevant  rules  of 
international  law  embodied  in  the  ITA  have  been  incorporated  into  English  law  by 
a  legislative  instrument — namely,  the  1972  Order. 

Like  Kerr  LJ,28?  Nourse  LJ  considered  that,  while  Article  5  of  the  1972  Order 
grants  juridical  personality  under  English  law  to  the  ITC,  it  does  no  more  than 
this,  and,  in  particular,  it  contains  nothing  to  regulate  the  liability  of  the  organiz¬ 
ation’s  member  States.  Article  5  simply  provides  that  ‘the  legal  capacities  of  a  body 
corporate’  are  to  be  enjoyed  by  ‘[t]he  Council’,  without  attempting  in  any  way  to 
define  the  nature  of  that  body  or  to  grant  it  a  form  of  existence  under  English  law 
different  from  that  which  international  law  stipulates  that  it  is  to  enjoy  in  municipal 
law.288  Nourse  LJ  thus  held  that  ‘the  terms  of  article  5  suggest  that  it  was  deliber¬ 
ately  expressed  so  as  not  to  alter  the  nature  of  the  ITC  in  any  way’;289  and,  that 
being  so,  it  ‘cannot  be  taken  to  have  any  effect  on  the  liability  of  the  members  of  the 
ITC  for  its  obligations’.290  However,  if  Article  5  does  not  create  for  the  ITC  a 


285  p.  logoh;  p.  303g. 

286  For  the  provisions  of  the  1972  Order  which  do  this,  see  p.  i076g;  p.  292 e. 

287  See  the  passage  from  his  judgment  quoted  at  n.  268,  above. 

288  p.  ii29c-d;  p.  335c-d. 
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regime  governing  the  liability  of  its  members  which  is  different  from  that  laid  down 
by  international  law,  neither  does  it  actually  make  that  regime  part  of  English  law. 
This  vital  operation  Nourse  LJ  held  to  be  effected,  not  by  Article  5,  but  by  Article 
4  of  the  Order.  That  article  provides  that  ‘[t]he  International  Tin  Council  (herein¬ 
after  referred  to  as  the  Council)  is  an  organisation  of  which  Her  Majesty’s  Govern¬ 
ment  in  the  United  Kingdom  and  the  governments  of  foreign  sovereign  Powers  are 
members’.  By  virtue  of  this  provision,  Nourse  LJ  held: 

it  is  recognised,  for  the  purposes  of  English  law,  that  the  ITC  is  an  international  organis¬ 
ation  in  international  law.  Such  is  the  nature  of  the  organisation  which,  by  article  5  and  for 
the  purposes  of  English  law,  is  given  the  legal  capacities  of  a  body  corporate.  .  .  .  This 
means  that  we  are  directed,  in  the  first  instance,  to  a  consideration  of  the  nature  of  the  ITC, 
and  of  the  effect  of  its  contracts,  in  international  law.  A  consideration  of  these  matters  is,  as  I 
see  it,  mandatory.291 

Consequently, 

an  English  court,  in  pursuance  of  the  direction  given  to  it  by  article  4  of  the  1972  order,  must 
attribute  to  the  ITC’s  contracts  such  effect  [in  English  law]  as  is  currently  assigned  to  them 
by  international  law.292 

In  sum,  the  ‘combined  effect’  of  Articles  4  and  5— the  renvoi  to  international  law 
made  by  the  former  and  the  failure  of  the  latter  to  displace  that  renvoi  by  expressly 
providing  what  regime  is  to  govern  liability  for  the  ITC’s  engagements — was  to 
‘adopt’  into  English  law,293  or  ‘make  the  necessary  incorporation’  of,294  the  regime 
stipulated  by  international  law  under  the  ITA.295 

Although  Nourse  LJ’s  judgment  is  thus  founded  in  notions  more  orthodox  than 
those  espoused  by  Kerr  LJ,  some  doubt  must  be  felt  about  its  soundness.  Article  4 
does  not  expressly  adopt  into  English  law  any  rules  of  international  law,  nor  is 
there  anything  in  that  provision  to  betoken  such  a  purpose.  Indeed,  rather  than 
laying  down  any  rules  of  law,  it  simply  rehearses  certain  legal  facts:  namely,  that 
the  ITC  is  an  international  organization  of  which  the  UK  and  certain  foreign 
States  are  members.  The  wording  of  Article  4  in  fact  reproduces  that  of  Section 
1(1)  of  the  International  Organizations  Act,  thus  indicating  that  its  true  purpose  is 
simply  to  testify  that  the  ITC  is  an  organization  in  respect  of  which  the  power 
exists  under  Section  1(2)  of  the  1968  Act  to  issue  the  order  in  council  in  which  it  is 
contained. 

In  contrast  with  both  Kerr  and  Nourse  LJJ,  Gibson  LJ  held  that,  whatever 
might  be  the  position  at  international  law  concerning  the  liability  in  municipal  law 
of  the  member  States  of  the  ITC,  it  was  irrelevant  to  determining  the  rights  of  the 
organization’s  creditors  at  English  law.296  To  ascertain  these,  it  was  possible  to  rely 


291  pp.  iii4h-ni5b;  p.  323g-h.  See  also  p.  m6g-h;  p.  325c. 

292  p.  1 1 16c;  p.  32411. 

293  p.  ii2Qg;  p.  335L 

294  p.  1130c;  p.  336a. 

95  Nourse  LJ  indicated  that  he  would  have  held  the  relevant  rules  of  international  law  to  form  part 
of  English  law  even  if  the  1972  Order  had  not  adopted  them:  loc.  cit.  Although  he  did  not  explain  the 
grounds  on  which  he  would  have  done  this,  it  may  be  that  he  was  thus  intimating  his  support  for  an 
argument  of  the  type  favoured  by  Kerr  LJ.  Cf.  the  passage  which  Nourse  LJ  quoted  from  the  writings 
of  Seidl-Hohenveldern  at  p.  ii2of-g;  p.  3280-d. 

296  This  statement  may  need  to  be  qualified  somewhat:  see  text  at  nn.  334-8,  below. 
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solely  on  the  1972  Order  and  the  1968  Act,  read  in  the  light  of  the  general  prin¬ 
ciples  of  English  law;  and,  if  this  was  done,  the  non-liability  of  the  member  States 
followed  inexorably  from  the  possession  by  the  ITC  of  independent  legal  person¬ 
ality,  as  has  already  been  seen.297 

Although  he  accepted  that  the  1972  Order  contains  nothing  expressly  regulating 
the  liability  of  the  ITC’s  member  States  for  the  organization’s  debts,2"  Gibson  LJ 
held  that  it  could  not  be  maintained  that,  to  deal  with  this  deficiency,  rules  of  Eng¬ 
lish  law  had  arisen  on  that  subject  modelled  on  the  regime  laid  down  under  the 
ITA.  To  hold  that  this  had  happened  in  the  absence  of  any  provision  to  that  effect 
in  the  1972  Order  would  be  to  claim  that  rules  of  English  law  had  been  created  by  a 
treaty299 — something  inconsistent  with  the  familiar  principle  that  treaties  do  not  by 
themselves  create  rules  of  English  law. 300  Although  he  did  not  expressly  address 
the  question,301  Gibson  LJ,  therefore,  implicitly  rejected  the  idea,  espoused  by 
Kerr  LJ,  that  notions  borrowed  from  the  conflict  of  laws  might  justify  recognizing 
an  exception  to  that  principle  in  the  instant  case.  He  thus  affirmed  that  the  ‘starting 
point’  for  a  consideration  of  the  relevance  of  the  provisions  of  the  ITA  ‘must  be  the 
rule  relating  to  the  use  of  unincorporated  treaties  in  claims  based  on  private  law’.302 
Moreover,  in  contrast  with  Kerr  LJ,  who  thought  this  precept  to  possess  the  more 
defeasible  nature  of  a  ‘general  principle’303  whose  ‘limits’  are  still  ‘not  clearly 
drawn’,304  Gibson  LJ  treated  it  as  a  firm  ‘rule’,  whose  existence  and  scope  is  ‘long 
established’  and  which  is  not  subject  to  derogation.305 

Gibson  LJ  further  rejected  the  notion  that,  in  spite  of  its  apparent  silence  on  the 
subject,  the  1972  Order  has  in  fact  enacted  rules  regulating  the  liability  of  the 
ITC’s  member  States  based  on  those  laid  down  in  the  ITA.  His  Lordship  acknow¬ 
ledged  that  a  statute  can  create  rules  of  English  law  modelled  on  the  UK’s  treaty 
commitments  otherwise  than  by  restating  those  undertakings  in  full.  Thus,  a  stat¬ 
ute  might  provide  that  a  rule  of  English  law  exists  whose  content  is  to  be  ascer¬ 
tained  by  referring  to  a  particular  treaty  provision.  This  might  be  done  expressly. 
Thus,  Article  2(1)  of  the  1972  Order  defines  the  ‘official  activities’  of  the  ITC  for 
the  purposes  of  Articles  8,  10,  12  and  13  of  the  Order  by  stipulating  that  they  shall 
include  the  activities  undertaken  by  the  organization  pursuant  to  the  ITA. 306 
More  interestingly,  even  in  the  absence  of  such  express  provision,  Gibson  LJ 
recognized  that  a  statute  might  incorporate  a  treaty  provision  into  English  law  ‘by 
necessary  implication’  if  this  is  the  ‘necessary  effect  of  [the]  legislation’  in  ques¬ 
tion.307  So,  for  example,  even  if  no  Article  2(1)  had  appeared  in  the  1972  Order, 
English  law  would  still  have  defined  the  ‘official  activities’  of  the  ITC  for  the  pur¬ 
poses  of  Articles  8,  10,  12  and  13  of  the  Order  by  making  reference  to  the  relevant 


297  See  text  at  nn.  147-54,  above. 

298  p.  ii46a-b;p.  349a.  See  also  pp.  1 1333-d,  1  i35g-h  and  1  i43g;  pp.  338d-f,  34of  and  347b. 

299  p.  1 147a— b;  p.  349], 

300  p.  ii46b-e;  p.  34913-d. 

301  He  thus  disregarded  the  plaintiffs’  argument  in  favour  of  such  an  approach:  p.  ii45c-d; 
p.  348d-e. 

302  p.  1146b;  p.  349a. 

303  p.  io75g;  p.  agif-g. 

304  p.  io9of-g;  p.  303e-f. 

305  p.  ii46b-c;  p.  349a-b;  and  see  p.  1146b;  p.  349b. 

306  p.  1 147b— c;  pp.  349j-35oa. 

307  pp.  1147b  and  c;  pp.  349]  and  350a. 
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provisions  of  the  IT  A. 308  However,  ‘[h]aving  regard  to  the  constitutional  import¬ 
ance  of  the  rule’  that  treaties  do  not  by  themselves  create  rules  of  English  law,  there 
must  be  shown  a  ‘clear  necessity’  for  such  an  implication  before  it  will  be  made.309 
In  the  instant  case,  Gibson  LJ  felt  that  there  was  nothing  in  the  1972  Order  which 
could  be  construed  to  incorporate  into  English  law  the  liability  regime  laid  down  by 
the  ITA.  In  particular,  and  in  contrast  with  Nourse  LJ,  he  considered  Article  4  to 
have  no  effect  at  all  in  determining  the  attributes  and  nature  of  the  ITC  under  Eng¬ 
lish  law.310  Moreover,  he  could  see  no  ‘clear  necessity’  for  incorporating  into  the 
Order  by  implication  the  rules  under  the  ITA  dealing  with  the  liability  in  munici¬ 
pal  law  of  the  ITC’s  member  States;  for,  whatever  the  content  of  those  rules  might 
be,  they  imposed  no  obligations  on  the  UK  which  were  capable  of  breach  by  the 
application  to  the  ITC  of  a  regime  different  from  that  which  they  laid  down.3” 

The  last-mentioned  proposition  is  especially  worthy  of  note.  Gibson  LJ  appears 
here  to  have  been  applying  the  principle  in  Salomon’s  case — namely,  that  legis¬ 
lation  should  be  interpreted  where  possible  so  as  not  to  put  the  UK  in  breach  of  its 
treaty  obligations — ,  and  his  judgment  carries  the  clear  implication  that,  if  the  UK 
had  been  duty-bound  by  the  ITA  to  apply  to  the  ITC  a  particular  liability  regime, 
then  he  would  have  at  least  considered  holding  that  the  1972  Order  incorporates 
that  regime  into  English  law.  However,  to  apply  that  principle  to  a  case  such  as  the 
present  represents  something  quite  novel  and  raises  important  questions  as  to  its 
relationship  with  the  principle  that  treaties  do  not  create  rules  of  English  law.  The 
principle  in  Salomon  ’s  case  is  generally  understood  to  apply  when  there  exists  in  a 
statute  a  provision  which  is  capable  of  being  interpreted  in  two  or  more  senses,  of 
which  at  least  one  is  consistent  with  the  UK’s  treaty  obligations  and  of  which  at 
least  one  other  is  inconsistent  with  them.3”  It  does  not  apply  in  a  case  such  as  the 
present,  where  a  statute  contains  no  provision  at  all  to  regulate  a  matter  which  is 
the  subject  of  a  treaty  obligation;  and  to  assume,  as  Gibson  LJ  appears  to  have 
done,  that  the  principle  nevertheless  enjoins  that  such  a  statute  be  deemed  to  give 
effect  to  that  treaty  obligation  is  surely  to  use  it  as  more  than  a  principle  of  inter¬ 
pretation,  and  to  elevate  it,  rather,  into  a  source  of  law  in  derogation  of  the  prin¬ 
ciple  that  treaty  provisions  do  not  form  part  of  English  law  unless  they  are 
implemented  by  statute. 

Interesting  issues  are  also  raised  by  Gibson  LJ’s  suggestion  that  the  UK  is  not 
under  any  international  legal  obligation  as  to  the  regime  which  applies  in  English 
law  to  regulate  the  liability  of  the  member  States  to  the  ITC’s  creditors.  Elaborat¬ 
ing  on  this  point,  he  stated: 

the  international  obligation  assumed  by  the  United  Kingdom  was,  in  my  view,  limited  to  the 
provision  for  the  ITC  of  separate  legal  personality  and  did  not  extend  to  the  securing  in  Eng¬ 
lish  law  of  the  enforceability  of  any  other  attributes  of  the  international  legal  personality  of 
the  ITC[3'3]  which  under  international  law  might  be  derived  from  the  terms  of  its  then  con¬ 
stituent  document  [the  Fourth  ITA].  That  limit  on  the  obligation  assumed  by  the  United 

308  p.  ii47c;  P-  3Soa- 

309  P-  H47d-e;  P-  35°b- 

3,0  p.  1146a;  pp.  348j-34Qa. 

311  p.  ii47e-f;  p.  3500-d.  See  also  the  passage  quoted  at  n.  314,  below,  to  which  the  passage  here 
cited  refers. 

312  See  text  at  n.  73,  above. 

313  That  is,  the  personality  at  municipal  law  which  international  law  prescribes  that  the  ITC  is  to 
enjoy. 
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Kingdom  under  [the  Fourth  ITA]  and  the  Headquarters  Agreement  is  apparent  from  the 
terms  of  the  Headquarters  Agreement  of  which  article  3  says  only  that  the  council  shall  have 
legal  personality.  There  cannot  be  derived  from  that  provision  any  obligation  to  enact  in  this 
country  any  particular  attributes  of  that  personality  whether  concerned  with  liability  or  non¬ 
liability  of  the  members.314 

In  so  far  as  this  argument  is  based  on  the  maxim  inclusio  unius  est  exclusio  alter- 
ius,  it  is  of  doubtful  force.  The  UK’s  obligations  enumerated  under  the  Head¬ 
quarters  Agreement  do  not  exhaust  those  which  it  owes  in  respect  of  the  ITC,  for 
others  are  imposed  on  it  by  the  ITA.  Nor  does  the  ITA  itself  enumerate  all  of  the 
rules  of  international  law  which  pertain  to  the  ITC.  Gibson  LJ  himself  recognized 
this  to  be  so;  for,  acknowledging  as  distinct  the  issues  of  the  legal  personality  of  an 
association  and  the  liability  of  its  members  for  its  acts,315  he  held  that,  whereas  the 
ITA  expressly  deals  only  with  the  former,  rules  of  international  law  nevertheless 
apply  to  the  ITC  in  respect  of  the  latter:  namely,  the  general  principles  of  inter¬ 
national  law,  in  the  light  of  which  the  ITA,  like  any  treaty,  must  be  read.316  Gib¬ 
son  LJ  thus  did  not  deny  the  existence  of  any  rules  of  international  law  relating  to 
the  liability  of  the  ITC’s  member  States;  rather,  he  denied  that  they  impose  obli¬ 
gations  on  the  UK  to  implement  the  regime  which  they  lay  down.  Indeed,  he  went 
on  to  hold  that,  even  in  respect  of  those  organizations  whose  constituent  treaties 
expressly  lay  down  a  regime  to  govern  the  liability  of  their  members  to  their  credi¬ 
tors,  the  UK  is  under  no  obligation  to  ensure  that  that  regime  is  applied  in  English 
law.317 

In  this  respect,  Gibson  LJ’s  judgment  can  usefully  be  contrasted  with  that 
delivered  at  first  instance  by  Staughton  J.  As  has  already  been  seen,  Staughton  J, 
like  Gibson  LJ,  held  that  the  defendant  States  are  not  liable  to  the  plaintiffs  for  the 
debts  of  the  ITC.  He  based  this  conclusion  on  the  straightforward  ground  that  this 
followed  from  an  interpretation  of  Article  5  of  the  Order  of  1972  according  to  the 
natural  and  ordinary  meaning  of  its  terms.3’8  However,  he  also  held  that  it  was 
necessary  to  adopt  such  an  interpretation  of  that  article  if  the  UK  was  not  to  be  put 
in  breach  of  its  treaty  obligations. 

Staughton  J  noted  that,  although  no  such  provision  is  contained  in  the  ITA,  the 
constituent  treaties  of  several  international  organizations  expressly  stipulate  that 
member  States  are  not  liable  under  municipal  law  for  the  obligations  of  those 
organizations.319  One  such  organization  is  the  International  Finance  Corporation 
(the  IFC),  Article  11(4)  of  whose  Articles  of  Agreement  provides  that  ‘[n]o  mem¬ 
ber  shall  be  liable,  by  reason  of  its  membership,  for  obligations  of  the  Corpor¬ 
ation’.320  Staughton  J  considered  this  provision  to  impose  an  obligation  on  the 
members  of  the  IFC,  including  the  UK,  to  ensure  that,  under  their  national  laws, 
the  members  of  the  organization  should  not  be  held  liable  for  its  debts.  The  order 
in  council  which  regulates  the  position  of  the  IFC  under  English  law  does  not 


314  P-  H4ig-h;  P-  34Sf-h. 

3's  p.  ii33b-f;  p.  338d-h;  and  see  text  at  nn.  147-9,  above. 

316  See  text  at  nn.  210-12,  above. 

317  See  text  at  n.  326-9,  below. 

318  See  text  at  nn.  144  and  146,  above. 

3,9  p.  696b-c.  See  text  at  nn.  171  and  173-84,  above;  though  note  also  text  at  nn.  326-9,  below. 

320  Articles  of  Agreement  of  the  International  Finance  Corporation,  Washington,  1955:  TS  No.  37 
(1961),  Cmnd.  1377;  UN  Treaty  Series,  vol.  264,  p.  117. 
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contain  anything  expressly  relating  to  the  liability  of  its  member  States:3  as  in  the 
case  of  the  ITC,  it  simply  confers  on  it,  in  familiar  fashion,  ‘the  legal  capacities  of  a 
body  corporate’.  Yet  Staughton  J  pointed  out  that,  if  that  formula  were  interpreted 
in  such  a  way  that  the  members  of  an  organization  invested  with  those  capacities 
were  liable  to  its  creditors,  then  the  UK  would  be  put  in  breach  of  its  treaty  obli¬ 
gations  in  respect  of  certain  organizations  to  which  that  formula  applies,  such  as 
the  IFC. 322  Following  the  principle  in  Salomon’s  case,  there  was,  therefore,  good 
reason  to  construe  the  formula  in  Article  5  of  the  1972  Order  so  as  to  shield  the 
ITC’s  member  States  from  liability  to  its  creditors  for  its  debts. 

To  point  to  provisions  such  as  Article  11(4)  of  the  IFC’s  Articles  of  Agreement 
would  have  done  little  to  establish  the  correct  interpretation  of  the  formula  in  Sec¬ 
tion  1  (2) (a)  of  the  International  Organizations  Act  if  the  UK  were  obligated  in 
respect  of  certain  other  organizations  to  which  that  formula  applies  to  ensure  that 
their  members  are  in  fact  held  liable  for  their  debts.  However,  Staughton  J  held 
that  the  UK  is  under  no  such  obligation.  As  has  already  been  noted,323  Staughton  J 
did  not  reach  any  conclusions  as  to  the  regime  which  general  international  law  lays 
down  to  govern  the  liability  at  municipal  law  of  the  member  States  of  an  organiz¬ 
ation  whose  constituent  treaty  does  not  expressly  regulate  the  question  of  their  liab¬ 
ility.  Nevertheless,  he  considered  that,  whatever  that  regime  might  be,  the  UK 
would  not  be  in  breach  of  international  law  if  the  formula  in  Section  1(2) (a)  were 
construed  so  as  to  exclude  the  liability  of  member  States.  On  the  one  hand,  if  inter¬ 
national  law  envisaged  the  non-liability  of  member  States,  the  UK  would  be  put  in 
breach  of  international  law  if  its  law  were  to  impose  liability  on  them,  just  as  it 
would  cause  the  UK  to  be  in  breach  of  its  express  treaty  obligations  in  respect  of 
organizations  such  as  the  IFC. 324  If,  on  the  other  hand,  international  law  envisaged 
that  States  are  liable  for  the  debts  of  organizations  to  which  they  belong,  the  UK 
would,  nonetheless,  not  commit  any  international  wrong  if  its  law  shielded  them 
from  liability;  for  then  the  member  States  would  simply  have  been  granted  a  more 
advantageous  position  than  that  to  which  they  were  entitled  under  international 
law.325 

Gibson  LJ  considered  Staughton  J  to  have  been  mistaken  in  thinking  that  the 
principle  in  Salomon’s  case  favoured  rejecting  the  plaintiffs’  second  argument. 
First,  he  disagreed  with  the  proposition  that  provisions  such  as  Article  0(4)  of  the 
IFC’s  Articles  of  Agreement  obligate  member  States  to  incorporate  the  principle  of 
non-liability  into  their  national  laws.326  In  respect  of  the  IFC  specifically,  Gibson 
LJ  considered  that  other  provisions  of  the  Corporation’s  Articles  of  Agreement 
exclude  the  possibility  that  Article  11(4)  imposes  such  an  obligation  on  its  member 
States.32"7  More  generally,  however,  Gibson  LJ  indicated  that  provisions  such  as 
Article  11(4),  unless  they  say  so  in  so  many  words,328  should  not  be  deemed  to 
impose  an  obligation  on  member  States  to  ensure  that  their  national  laws  shield  the 

321  The  International  Finance  Corporation  Order  1955,  SI  1955/1954.  This  order  was  issued  under 
the  International  Finance  Corporation  Act  1955. 

322  pp.  6961-6978. 

323  See  text  at  n.  156,  above. 

324  pp.  6961-6978. 

325  p.  6g6h — i.  See  also  p.  696a. 

326  Kerr  LJ  was  of  the  same  opinion.  However,  his  reasons  differed  from  those  adduced  by  Gibson 
LJ  :  see  text  at  n.  178,  above,  though  note  also  text  at  nn.  183-4,  above. 

327  p.  1154b— e;  p.  355g-j- 

328  See  the  example  of  the  Caribbean  Food  Corporation  cited  at  nn.  181-2,  above. 
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other  members  from  liability  for  the  organization’s  debts.329  Secondly,  and  express 
treaty  provisions  aside,  in  so  far  as  he  held  that  general  international  law  imposes 
no  obligations  on  the  members  of  an  international  organization  concerning  the 
regime  which  applies  in  their  national  laws  in  respect  of  their  liability  for  the  organ¬ 
ization’s  undertakings,330  Gibson  LJ  did  not  agree  with  Staughton  J  that,  if  general 
international  law  envisages  the  non-liability  of  member  States,  member  States  are 
duty-bound  to  ensure  that  their  laws  afford  it.331 

Some  surprise  may  be  felt  at  the  proposition  that,  though  international  law 
might  stipulate  a  regime  to  govern  the  municipal  legal  liability  of  member  States 
for  the  debts  of  an  international  organization,  member  States  are  under  no  obli¬ 
gation  to  ensure  that  that  regime  applies  within  their  national  laws.  If  that  were  so, 
then  States  would  be  free  to  adopt  within  their  legal  systems  regimes  inconsistent 
with  that  envisaged  by  international  law  without  thereby  committing  any  inter¬ 
national  wrong.  The  absurdity  of  this  is  patent.  If,  to  shelter  member  States  from 
litigious  harassment  and  ensure  the  orderly  administration  of  its  internal  financial 
procedures,  either  general  customary  law  or  the  constituent  treaty  of  a  particular 
organization  were  to  provide  that  the  organization  is  the  only  source  to  which  its 
creditors  can  look  for  payment,  then  the  member  States  should  be  obligated  to 
ensure  that  their  national  laws  do  not  make  the  membership  liable  to  the  organiz¬ 
ation’s  creditors,  since,  if  they  were  free  to  allow  such  a  regime  to  subsist,  then  the 
purposes  of  the  relevant  rule  of  international  law  or  treaty  would  be  frustrated. 
Conversely,  if  international  law  were  to  stipulate  that  the  member  States  should  be 
liable  to  the  organization’s  creditors  so  that  the  latter  would  be  guaranteed  that, 
come  what  may,  they  would  have  the  means  to  recover  their  debts,  then,  once 
more,  member  States  should  be  obligated  not  to  apply  any  other  regime  within 
their  national  laws,  since  it  would  obviously  thwart  the  relevant  legal  policies  if 
member  States  were  free  to  enact  that  the  membership  should  not  be  liable  for  the 
organization’s  debts. 

While  recognizing  that  a  wrong  would  be  committed  in  the  former  case,  Staugh¬ 
ton  J  denied  that,  in  the  latter,  any  wrong  would  be  done  by  a  State  whose  laws 
provided  a  regime  diverging  from  that  stipulated  by  international  law.332  He  pre¬ 
sumed  that,  in  the  second  case,  States  would  be  free  to  apply  a  regime  which  was 
more  generous  to  the  membership  in  terms  of  its  liability  than  that  laid  down  by 
international  law.  Yet,  assuming  Staughton  J  to  have  been  right  in  this  respect,  a 
State’s  freedom  to  choose  to  protect  the  members  of  an  organization  from  liability 
for  its  debts  would,  even  then,  be  partially  curtailed  by  the  general  rules  of  cus¬ 
tomary  international  law;  for,  if  some  creditor  were  to  fail  to  recover  a  debt  owed 
by  the  organization  for  the  reason  that  the  local  law  shielded  its  members  from 

329  p.  1154b  P-  356a.  While  sharing  this  opinion  in  regard  to  provisions  such  as  Article  II  (4) 
(though,  in  part  at  least,  for  very  different  reasons:  see  text  at  n.  178,  above),  Kerr  LJ,  at  one  point, 
suggested  that,  in  so  far  as  Article  16  (1)  of  the  ITA  imposes  on  member  States  an  obligation  to  consti¬ 
tute  the  ITC  as  a  person  within  their  national  legal  systems,  it  also  obligates  them  to  confer  on  it  legal 
personality  of  the  ‘nature’  stipulated  by  international  law — that  is,  to  apply  to  the  ITC  the  regime  which 
international  law  lays  down  to  govern  member  States’  liability  in  municipal  law  for  the  engagements 
which  the  ITC  makes  in  the  exercise  of  that  personality:  p.  1085a;  p.  299a-b. 

330  p.  1 1 47f ;  p.  350c.  See  text  at  nn.  311  and  314-17,  above. 

331  However,  presumably  Gibson  LJ  was  in  agreement  with  Staughton  J  in  so  far  as  the  latter  held 
that,  if  international  law  envisages  that  member  States  are  in  fact  liable  for  the  debts  of  an  organization, 
they  are  nevertheless  not  obligated  to  ensure  the  application  of  such  a  regime  in  their  national  laws. 

332  See  text  at  n.  325,  above. 
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liability,  then  the  State  whose  law  was  involved  would  arguably  be  guilty  of  a 
denial  of  justice,  at  least  if  the  creditor  in  question  were  the  national  of  one  of  the 
other  States  members.333  However,  if  the  true  position  under  international  law 
were  that  member  States  are  liable  in  municipal  law  to  an  organization  s  creditors, 
then  it  would  probably  be  the  case  that  States  would  indeed  come  under  an  obli¬ 
gation  to  ensure  that  that  regime,  and  no  other,  prevailed  within  their  national  legal 
systems.  As  has  already  been  observed,  if  the  reason  which  moved  States  to  recog¬ 
nize  such  a  regime  were  the  importance  of  ensuring  that  justice  should  be  done  to 
an  organization’s  creditors,  then  that  goal  could  only  be  reliably  secured  if  member 
States  were  duty-bound  to  ensure  that  the  principle  of  the  liability  of  the  member¬ 
ship  prevailed  within  their  national  laws.  Another  possible  justification  for  such  a 
regime,  at  least  in  the  case  of  an  organization  which  engages  in  trading,  is  that  it 
would  facilitate  the  organization’s  work  by  establishing  its  creditworthiness,  since 
creditors  would  then  be  guaranteed  the  means  to  recover  their  debts;  and,  once 
more,  such  a  goal  as  this  would  only  be  reliably  promoted  by  the  imposition  on 
member  States  of  a  duty  to  ensure  that  the  regime  of  members’  liability  was  in  force 
under  their  national  laws. 

The  absence  of  any  obligation  on  the  part  of  UK  to  apply  whatever  regime  inter¬ 
national  law  lays  down  to  govern  the  liabilities  of  the  ITC’s  member  States  was  not 
the  only  reason  which  Gibson  LJ  adduced  for  not  looking  to  international  law  in 
order  to  determine  the  effect  of  the  1972  Order  in  Council.  He  also  held  that  for  the 
Court  to  rely  on  international  law  to  fix  the  rules  of  English  law  governing  the  liab¬ 
ility  of  the  ITC’s  member  States  to  its  creditors  would  be  ‘to  subject  the  trans¬ 
actions  of  the  member  states  as  members  of  the  ITC  to  the  judgment  of  courts  of 
this  jurisdiction’.334  This  should  not  be  done  ‘without  the  consent  of  the  states  con¬ 
cerned’;335  but,  in  the  present  case,  ‘[njothing  in  [the  ITA  or  the  Headquarters 
Agreement]  .  .  .  supports  the  contention  that  the  member  states  agreed  or 
intended  to  subject  their  transactions  as  members  of  the  ITC,  and  any  liability 
under  the  terms  of  the  international  agreement  which  might  result  therefrom  under 
international  law,  to  the  judgment  of  the  courts  of  this  country’.336 

In  this  passage,  Gibson  LJ  did  what  he  was  purporting  to  refuse  to  do — to  deter¬ 
mine  the  effect  of  the  1972  Order  by  reference  to  international  law.  If  international 
law  had  envisaged  that  the  ITC’s  member  States  were  to  be  liable  under  municipal 
law  to  the  organization’s  creditors,  then  the  member  States  would  ipso  facto  have 
consented  to  their  liabilities  being  governed  by  English  law  and  judged  by  English 
courts — or  would  be  deemed  to  have  done  so.337  Therefore,  if  the  member  States 
have  not  consented  to  this,  it  must  be  because  neither  the  ITA  nor  general  inter¬ 
national  law  envisages  their  liability  at  municipal  law.  The  present  argument  thus 
assumes  the  conclusion  which  Gibson  LJ  went  on  to  reach  on  the  position  at  inter¬ 
national  law.  Moreover,  since  he  had  already  rejected  the  idea  that  the  ITC’s  mem- 


333  Cf.  last  year’s  volume  of  this  Year  Book,  at  p.  404  n.  20;  and  see  n.  116,  above. 

334  p.  1 147b;  P-  35°h 

335  Loc.  cit.  In  support  of  this  proposition  Gibson  LJ  cited  the  decision  of  the  House  of  Lords  in 
Buttes  Gas  and  Oil  Co.  v.  Hammer  (Nos.  2  and  j),  loc.  cit.  above  (n.  129):  pp.  1143b  and  ii55g-h; 
pp.  347c-d  and  356j— 357a.  It  is  doubtful,  however,  whether  their  Lordships’  decision  does  in  fact  sup¬ 
port  the  proposition  described  in  the  text. 

336  p.  1 1 48 h ;  p.  35oh. 

337  This  would  be  so  even  assuming  international  law  not  to  have  imposed  on  the  UK  an  obligation  to 
implement  such  liability  within  its  national  law. 
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ber  States  are  obligated  to  incorporate  into  their  law  the  liability  regime  stipulated 
by  international  law,  if  Gibson  LJ  thought  that  the  regime  so  laid  down  should  be 
respected  by  the  English  courts,  then  it  must  have  been  for  some  reason  other  than 
that  the  UK  would  have  committed  an  international  wrong  if  its  law  were  to  be 
inconsistent  with  it.  The  explanation  clearly  lies  in  notions  of  the  conflict  of  laws. 
Gibson  LJ  thought  that  the  English  courts  should  respect  the  choice  of  the  mem¬ 
ber  States  as  to  the  law  which  should  govern  their  liabilities,  and,  since  they  had 
chosen  that  they  should  not  be  liable  under  municipal  law  to  the  ITC’s  creditors, 
but  that  their  financial  responsibilities  in  regard  to  the  ITC’s  debts  should  be  gov¬ 
erned  by  international  law  and  by  international  law  alone,  the  English  courts 
should  not  disregard  that  choice  and  disrupt  the  operation  of  the  relevant  rules  of 
international  law  by  holding  the  member  States  liable  to  the  organization’s  credi¬ 
tors.338  True,  no  suggestion  appears  in  his  Lordship’s  judgment  that,  had  he 
thought  international  law  to  stipulate  that  the  member  States  should  be  liable  to 
the  ITC’s  creditors,  he  would  have  upheld  the  plaintiffs’  cause  of  action;  yet,  if  the 
principle  which  he  adopted  was  that  respect  is  due  to  the  member  States’  choice  of 
the  law  which  is  to  govern  their  liability  for  the  ITC’s  debts,  then  it  must  be  pre¬ 
sumed  that  Gibson  LJ  would  have  taken  this  step.  Indeed,  if  Gibson  LJ  would, 
nevertheless,  have  held  the  defendant  States  not  liable  to  the  plaintiffs  by  virtue  of 
the  general  principle  of  English  law  that  the  separate  personality  of  an  association 
shields  its  members  from  liability  for  its  debts,  then  it  could  hardly  have  been  a 
reason  for  his  holding  the  defendant  States  not  liable  that  this  respected  the  mem¬ 
ber  States’  choice  of  the  law  to  govern  their  responsibilities  for  the  ITC’s  debts; 
for,  then,  whatever  their  choice  of  law,  he  would  inevitably  have  reached  the  same 
conclusion,  and  the  fact  that  this  conclusion  respected  their  choice  would  have 
been  purely  coincidental. 

In  conclusion,  therefore,  both  of  the  courts  of  first  instance  rejected  the  plain¬ 
tiffs’  second  argument,  and  it  was  also  rejected,  by  a  majority  of  two  (Kerr  and 
Gibson  LJ J)  to  one  (Nourse  LJ),  by  the  Court  of  Appeal.  However,  amongst  the 
judges  who  have  rejected  the  argument,  there  have  been  considerable  divergences 
in  their  reasons  for  so  doing;  and,  while  the  dissenting  opinion  of  Nourse  LJ  so  far 
stands  alone,  there  are  elements  in  the  approaches  of  the  two  other  judges  in  the 
Court  of  Appeal,  and  especially  in  Kerr  LJ’s  adoption  of  an  approach  grounded  in 
the  conflict  of  laws,  which  must  provide  the  plaintiffs  with  some  hope  that  their 
actions  might  succeed  on  appeal  to  the  House  of  Lords. 

3.  The  ITC  as  the  agent  of  its  member  States 

The  plaintiffs  did  not  make  the  success  of  their  present  actions  turn  solely  upon 
the  correct  analysis  of  the  ITC’s  status  under  English  law.  Even  if  the  ITC  pos¬ 
sesses  an  independent  legal  personality,  and  even  if  the  nature  of  this  personality  is 
such  that  its  member  States  are  not  liable,  simply  by  virtue  of  their  membership  of 
the  organization,  for  the  performance  of  the  engagements  which  it  concludes, 


338  Gibson  LJ  thus  shared  the  concern  displayed  by  Millett  J  in  In  re  International  Tin  Council  and 
Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council  that  the  English  courts  should  abstain  from 
assuming  the  management  of  the  internal  affairs  of  international  organizations  by  subjecting  them  to 
parallel  regulation  by  English  law:  see  last  year’s  volume  of  this  Year  Book  at  pp.  412-3  and  423;  and 
the  judgment  of  Kerr  LJ  at  p.  io8ie-f;  p.  296c-d.  Gibson  LJ’s  judgment  usefully  underlines  that  the 
member  States’  choice  of  the  law  which  is  to  govern  an  issue  itself  determines  whether  that  matter  falls 
within  the  organization’s  internal  affairs. 
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nevertheless,  the  plaintiffs  argued,  the  constitutional  structure  of  the  ITC,  as  laid 
down  in  the  ITA,  is  such  that,  whenever  it  enters  into  contracts  or  loan  agree¬ 
ments,  the  ITC  must  be  considered  to  be  acting  as  the  agent  of  its  member  States, 
which,  as  principals  to  those  transactions,  are  liable  directly  to  the  organization’s 
co-contractors  to  pay  them  the  sums  owing  under  those  agreements. 

This  argument  of  so-called  ‘constitutional’  agency  must  be  carefully  dis¬ 
tinguished  from  the  allegations  of  ‘factual’  agency  which  appeared  in  the  points  of 
claim  of  many,  but  not  all,  of  the  plaintiffs.339  These  latter  allegations  were  to  the 
effect  that,  even  if  the  constitution  of  the  ITC  is  not  so  structured  that  the  organiz¬ 
ation  must  necessarily  operate  in  a  manner  which  makes  it,  when  it  contracts,  the 
agent  of  its  member  States,  yet  the  way  in  which  the  affairs  of  the  ITC  have  in  fact 
been  managed  in  practice  is  such  that  the  organization  has  acted  as  their  agent,  if 
not  generally,  then  at  least  on  those  occasions  when  it  contracted  with  the  present 
plaintiffs.  Rayner  did  not  make  a  contention  of  this  second  type  in  its  original 
points  of  claim;340  and,  by  virtue  of  the  condition  on  which  he  had  joined  their 
actions  to  Rayner’s,341  Staughton  J  did  not  allow  the  allegations  of  ‘factual’  agency 
which  were  made  by  the  other  plaintiffs  to  be  raised  before  him.  Similarly,  no 
argument  of  ‘factual’  agency  was  made  by  Maclaine  Watson  before  Millett  J.342 
Since  allegations  of  ‘factual’  agency,  therefore,  formed  no  part  of  the  proceedings 
which  were  under  appeal,  the  Court  of  Appeal  did  not  examine  them,  either.343 

Millett  J  did  not  consider  the  plaintiffs’  third  argument  for  the  simple  reason 
that,  unlike  the  other  plaintiffs,  Maclaine  Watson  made  no  contention  of  this  type 
in  its  points  of  claim;344  but  all  four  of  the  other  judges  who  have  so  far  sat  in  judg¬ 
ment  on  the  present  actions  have  rejected  it. 

As  has  already  been  seen,345  Staughton  J,  Kerr  LJ  and  Gibson  LJ  recognized  it 
to  be  a  well-established  principle  of  English  law  that  ‘an  unincorporated  treaty  (i.e. 
one  that  has  not  been  enacted  into  English  law  by  the  United  Kingdom  legislature) 
is  not  part  of  English  law’,  it  following  from  this  that  such  a  treaty  ‘cannot  create 


339  For  this  distinction,  see  the  judgment  of  Kerr  LJ  at  pp.  10548-0,  10968  and  10988;  pp.  273c, 
3o8d  and  309g. 

340  Rayner  attempted  to  amend  its  points  of  claim  in  order  to  allege  ‘factual’  agency,  and  Staughton  J 
granted  leave  for  this  to  be  done;  but  the  Court  of  Appeal  ordered  that  the  hearings  at  first  instance 
should  proceed  on  the  basis  of  Rayner’s  unamended  pleadings.  See  Kerr  LJ  at  p.  1054c  p.  273L  and 
Staughton  J  at  p.  6p8a-d. 

341  See  text  at  n.  16,  above. 

342  As  in  the  case  of  Rayner,  no  allegation  of  ‘factual’  agency  appeared  in  Maclaine  Watson’s  original 
points  of  claim,  and  Millett  J  refused  to  allow  its  pleadings  to  be  amended  in  order  to  allow  one  to  be 
made:  p.  715!.  Although  the  Court  of  Appeal  later  overturned  this  ruling  (see  Kerr  LJ  at  p.  iogbf-g; 
p.  308c),  Millett  J  gave  his  judgment  and  made  his  rulings  on  the  basis  of  the  unamended  pleadings. 

pp.  1053I1  10968,  pp.  273d  and  3°8e.  It  may  be  wondered  whether  the  distinction  between 

arguments  of  ‘constitutional’  and  ‘factual’  agency  adumbrated  in  the  text  is  well  founded.  As  Gibson  LJ 
remarked  (p.  1 1558-11563;  p.  357b),  the  former  argument  supposes  that  the  ITC  has  in  practice  oper¬ 
ated  in  accordance  with  the  provisions  of  the  ITA.  However,  this  supposition  may  not  necessarily  have 
been  correct;  for  not  only  was  it  conceivable  that  the  ITC  might  have  been  run  in  an  unconstitutional 
manner,  but  the  ITA  itself  might  even  have  been  amended  by  the  practice  of  the  organization  so  as  to 
change  its  constitutional  structure.  For  the  argument  of  ‘constitutional’  agency  to  succeed,  it  was  necess¬ 
ary,  therefore,  to  go  beyond  the  ITA  and  to  adduce  evidence  regarding  the  way  in  which  the  ITC  has  in 
fact  been  run.  The  argument  of  ‘constitutional’  agency  adduced  by  the  plaintiffs  thus  ultimately  col¬ 
lapses  into  an  argument  of  ‘factual’  agency. 

344  See  Kerr  LJ  at  p.  10968;  p.  308a. 

345  See  text  at  nn.  23-4  and  256-9,  above. 
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private  rights’  under  English  law.346  However,  they  differed  in  their  understanding 
of  the  precise  scope  of  this  principle  and,  consequently,  in  their  appreciation  of 
whether  it  necessitated  rejection  of  the  plaintiffs’  argument. 

Adopting  the  formulation  advanced  by  counsel  for  one  of  the  defendant 
States,347  Staughton  J  held  the  effect  of  the  principle  to  be  that  ‘you  cannot  derive 
private  law  rights  from  an  unincorporated  treaty’;348  and  he  continued: 

the  test  as  to  whether  you  are  seeking  to  do  so  as  opposed  to  simply  mentioning  the  treaty  as 
an  incidental  fact  is  whether  or  not  you  have  to  found  on  the  treaty’s  provisions,  express  or 
implied,  as  an  essential  element  in  your  cause  of  action.349 

Staughton  J  held  that  this  was  precisely  what  the  plaintiffs  needed  to  do  in  order  to 
make  their  contention.350  No  statute  has  been  enacted  by  the  UK  Parliament  cre¬ 
ating  rules  of  English  law  based  on  the  provisions  of  the  ITA.  Notwithstanding 
that  the  ITA  is,  consequently,  an  ‘unincorporated  treaty’,  the  plaintiffs  relied  on 
those  of  its  provisions  which  govern  the  constitutional  structure  of  the  ITC  in 
order  to  establish  that  it  acts  as  the  agent  of  its  member  States  and  so  create  in  their 
favour  private  rights  against  those  States.  The  plaintiffs’  third  argument  was  thus 
precluded  by  the  principles  of  English  law  relating  to  the  ‘non-justiciability’  of 
‘unincorporated’  treaties. 

Both  Gibson  and  Kerr  LJJ  disagreed  with  Staughton  J’s  conclusion  in  this 
respect — ‘though  with  some  doubt’  in  the  case  of  the  latter.351  As  Gibson  LJ  recog¬ 
nized,352  neither  the  conclusion  of  a  treaty  by  the  UK  nor  the  entry  into  force  of  a 
treaty  in  respect  of  the  UK  gives  rise,  automatically  and  without  more,  to  the  exis¬ 
tence  of  rules  of  English  law  with  a  content  based  on  the  provisions  of  that 
treaty.353  It  follows  from  this  that  a  person  cannot  claim  that  he  enjoys  a  right 
under  English  law  if  the  rule  which  is  alleged  to  invest  him  with  that  right  is  laid 
down  in  a  treaty  and  does  not  exist  as  a  rule  of  English  law  independently  of  the 
existence  of  that  treaty.354  In  the  present  case,  however,  the  plaintiffs  did  not  claim 
that  the  provisions  of  the  ITA  relating  to  the  constitutional  order  of  the  ITC  had 
given  rise  to  a  new  rule  of  English  law  which  conferred  on  them  some  novel  cause 
of  action  against  the  defendant  States.  Rather,  to  found  their  cause  of  action,  they 
invoked  existing  and  familiar  rules  of  English  private  law:  namely,  the  law  of 
agency.  As  Gibson  UJ  remarked,  assuming  that  they  were  able  to  prove  the  exis¬ 
tence  of  a  relationship  of  agency  between  the  ITC  and  its  member  States,  then: 

the  plaintiffs  would  be  relying  on  existing  rules  of  our  private  law  and  would  not  be  relying 
on  any  provision  of  [the  ITA]  as  affording  them  a  cause  of  action  not  arising  under  our  law, 


346  The  words  are  those  of  Staughton  J :  p.  702g.  See  also  Kerr  LJ  at  p.  io75g-h;  p.  2C)ig;  and  Gib¬ 
son  LJ  at  p.  ii46e-f;  p.  349e-f. 

347  p.  7043. 

348  p.  7011. 

349  Loc.  cit. 

350  P-  7°3g- 

351  p.  1098b;  p.  309c. 

352  See  the  passage  quoted  at  n.  258,  above. 

353  Subject  to  at  least  one  possible  exception:  see  n.  275,  above. 

354  As,  for  instance,  where  a  statute  has  been  enacted  in  order  to  implement  the  treaty  and  give  effect 
in  English  law  to  the  rules  which  it  contains.  Although  it  is  sometimes  said  that,  in  such  a  case,  it  is  the 
treaty  which  creates  the  rules  of  English  law  in  question,  the  treaty  having  been  ‘incorporated’  into  Eng¬ 
lish  law  by  statute,  it  is  in  truth  the  statute  which  serves  to  create  those  rules,  and,  in  respect  to  their 
creation — though  not  to  their  interpretation — ,  the  existence  of  the  treaty  is,  in  law,  strictly  irrelevant. 


326 


DECISIONS  OF  BRITISH  COURTS  DURING  1988 

or  as  changing  the  law  of  this  country  in  any  way.  Their  cause  of  action  would  arise  from  the 
contract  and  not  from  any  provision  of  [the  ITA].355 

Therefore,  while  the  existence  of  a  relationship  of  agency  is  indeed  a  question  ‘both 
of  law  and  fact’,  the  ‘law’  on  which  the  plaintiffs  relied  to  establish  that  there  is  such 
a  relationship  between  the  ITC  and  its  member  States,  and  so  to  provide  the 
source  of  their  rights  against  the  defendants,  was  the  existing  English  law  of 
agency.356  Admittedly,  in  order  to  prove  that  there  exists  between  the  ITC  and  its 
members  a  state  of  affairs  which  the  English  law  of  agency  considers  to  constitute  a 
mandate  by  the  latter  of  the  former,  the  plaintiffs  relied  exclusively  on  the  ITA.357 
However,  their  purpose  for  doing  so  was  not  to  establish  that  the  rules  which  that 
treaty  lays  down  have  become  rules  of  English  law,  but,  rather,  to  demonstrate  that 
the  manner  in  which  the  ITA  stipulates  that  the  ITC  is  to  be  structured  and  its 
internal  affairs  ordered  and  arranged  is  such  that  the  ITC  inevitably  operates  in  a 
fashion  which  gives  rise  to  certain  facts  which  English  law  regards  as  constituting  a 
relationship  of  agency  between  the  organization  and  its  member  States.  Albeit 
somewhat  cautiously,  Kerr  LJ  thus  held  that: 

[t]he  plaintiffs’  submission  .  .  .  can  perhaps  be  rationalised  with  the  doctrine  of  non- 
justiciability  by  saying  that  they  only  need  to  refer  to  [the  ITA]  to  establish  the  alleged  auth¬ 
ority  of  the  members  as  a  fact.358 

Again,  to  establish  this  authority  would  inevitably  involve  analysis  and  interpret¬ 
ation  of  the  ITA  in  order  to  ascertain  the  legal  relationships  to  which  that  treaty 
gives  rise  both  between  the  ITC  and  its  member  States  and  between  those  member 
States  inter  se. 359  However,  to  do  this  would  not  involve  treating  the  provisions  of 
that  treaty  as  having  existence  as  rules  of  English  law. 360  Rather,  and  as  has  already 
been  shown,  it  would  simply  involve  treating  the  ITA  as  evidence  of  the  prevalence 
of  certain  facts. 

The  scope  which  Staughton  J  gave  to  the  principle  that  treaties  are  not  part  of 
English  law  was,  therefore,  too  broad;  the  test  which  he  employed  to  determine  its 
infringement  failed  to  differentiate  accurately  between  permissible  and  impermis¬ 
sible  reliance  on  an  ‘unincorporated’  treaty.  As  Kerr  LJ  observed,  if  Staughton  J’s 
approach  were  taken  to  its  logical  extreme,  then  it  would  clearly  go  ‘too  far  to  be 
accepted  as  a  matter  of  good  sense’,  since  ‘the  plaintiffs  would  be  unable  to  estab¬ 
lish  the  alleged  agency  even  if  [the  ITA]  had  said  expressly:  “The  Council  shall 


355  p.  H56e-f;  p.  357f-g. 

356  P-  H46h;  P-  349g- 

357  As  Staughton  J  pointed  out  at  p.  703g. 

358  p.  1098b;  p.  309c. 

359  Pace  Kerr  LJ,  loc.  cit. ;  though  see  the  following  note. 

360  Nor,  it  might  be  added,  would  it  entail  the  enforcement  of  the  international  legal  obligations 
which  the  member  States  and  the  ITC  owe  to  and  amongst  each  other.  If  it  would  have  done  this,  then 
the  plaintiffs’  contention  would  have  fallen  foul  of  the  principle  in  Cook  v.  Sprigg,  [1899]  AC  572: 
namely,  that,  ‘although  treaties  are  agreements  intended  to  be  binding  on  the  parties  to  them,  they  are 
not  contracts  which  our  courts  can  enforce’  (Kerr  LJ  at  p.  1075b ;  p.  291b).  Kerr  LJ’s  somewhat" sur¬ 
prising  statement,  alluded  to  in  the  preceding  note,  that  the  plaintiffs’  argument  did  not  call  for  'analysis 
and  determination  of  the  rights  and  obligations  of  the  Id  C  and  the  members  inter  se  resulting  from  [the 
I  TA]  (p.  1098b,  p.  3°9e)  can  perhaps  be  explained  as  recognition  that  the  plaintiffs’  argument  did  not 
infringe  the  principle  in  Cook  v.  Sprigg.  Indeed,  earlier  in  his  judgment,  he  paraphrased  that  principle 
in  the  same  terms  as  he  used  in  this  statement:  p.  iogof;  p.  303c. 
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enter  into  all  contracts  in  its  own  name  but  as  agent  for  the  members  jointly  and 
severally”  ’A61  It  was  thus  patent  that  Staughton  J’s  test  of  whether  an  argument 
‘relies  on’  the  provisions  of  an  ‘unincorporated’  treaty  needed  ‘further  consider¬ 
ation’.362  Undertaking  such  an  appraisal,  Gibson  LJ  recognized  it  to  be  necessary 
to  ascertain  the  precise  purpose  for  which  reliance  is  placed  on  such  a  treaty;363 
and,  as  his  judgment  makes  clear,  it  is  only  in  so  far  as  such  a  treaty  is  relied  on  to 
provide  a  cause  of  action  under,  or  to  create  rules  of,  English  law  that  the  principle 
that  treaties  are  not  part  of  English  law  precludes  an  argument  which  depends  on 
one.364  Since  the  plaintiffs  did  not  rely  on  the  ITA  to  such  an  end,  it  followed  that, 
in  the  absence  of  any  other  principle  precluding  reference  to  that  treaty,  their  third 
argument  was  admissible. 

The  plaintiffs  maintained  that,  under  the  ITA,  it  is  the  Council  which  is  the 
‘directing  mind  and  will  of  the  ITC’ — ‘ [i] t  is  the  ITC’,  as  Counsel  for  the  brokers 
pithily  put  it. 365  Kerr  LJ  summarized  the  plaintiffs’  subsequent  contentions  as  fol¬ 
lows: 

(a)  article  4  [of  the  ITA]  provides  that  ‘the  Council  shall  be  composed  of  all  the  Members’, 

(b)  all  the  members  are  represented  on  the  council  by  one  delegate,  and  (c)  everything  done 
by  the  council  is  therefore  effectively  done  or  directly  controlled  by  the  members  and  solely 
for  the  members’  benefit.366 

It  was,  therefore,  quite  easy  to  conceive  of  the  organization  as  being  the  agent  of  its 
member  States;  for,  not  only  are  they  fully  apprised  of  the  acts  which  are  done  in 
its  name,  but  it  is  they  who  bring  them  about  by  their  own  decision. 

Although  Staughton  J  felt  there  to  be  ‘a  good  deal  to  be  said  for’  this  argu¬ 
ment,367  it  was  unanimously  rejected  by  the  Court  of  Appeal.  In  order  to  deter¬ 
mine  whether,  under  English  law,  the  ITC  should  be  deemed  to  contract  as  the 
agent  of  its  member  States,  both  Nourse  LJ368  and  Gibson  LJ369  agreed  with  Kerr 
LJ  that  an  analogy  should  be  made  between  the  ITC  and  an  incorporated  com¬ 
pany.370  In  English  law,  the  ITC  is  a  legal  person  wholly  distinct  from  the  legal 
persons  which  are  its  members  and  which  form  the  association  which  it  rep¬ 
resents.371  An  incorporated  company  enjoys  the  same  legal  nature;  and,  since  there 
are  as  yet  no  rules  in  the  English  law  of  agency  specifically  relating  to  international 


361  pp.  109711-10983;  p.  309d.  See  also  Gibson  LJ  at  pp.  115511-11563;  p.  3576-0. 

362  Gibson  LJ  at  p.  1146b  p.  349L 

363  p.  1146b;  p.  349gandh. 

364  This  it  does  for  the  simple  reason  that  such  an  argument  assumes  that  treaties  can  do  what  that 
principle  establishes  that  they  cannot — namely,  bring  about  the  creation  of  rules  of  English  law.  Gibson 
LJ  thought  that  the  plaintiffs’  second  contention  was  precluded  by  this  principle,  at  least  to  the  extent 
that  it  depended  on  arguments  concerning  the  position  at  international  law  under  the  ITA:  see  text  at 
nn.  298—300,  above. 

365  Quoted  by  Staughton  J  at  pp.  6981-6998. 

366  p.  1098b  p.  309k 

367  p.  699g.  Millett  J,  in  his  judgment  in  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council, 
remarked  that  ‘it  might  readily  be  allowed  that  there  is  an  arguable  case’  in  favour  of  the  plaintiffs’  third 
argument:  see  last  year’s  volume  of  this  Year  Book  at  p.  422  n.  93. 

368  pp.  1 129I1-1 130a;  p.  335h. 

369  p.  ii57a-b;  p.  358a.  See  also  p.  ii57e-f;  p.  358d-e. 

370  See,  especially,  the  passage  from  Kerr  LJ’s  judgment  quoted  at  n.  384,  below.  See  also  Kerr  LJ 
at  p.  1096c;  p.  307j. 

371  p.  io98g;  p.  309j. 
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organizations,  the  existing  rules  relating  to  incorporated  companies  should  be 
applied  to  them.372  As  Kerr  LJ  observed,  contracts  entered  into  by  the  ITC  ‘are 
therefore  prima  facie  made  on  its  own  behalf  alone,  without  engaging  the  liability 
of  the  members,  in  the  same  way  as  contracts  made  by  a  company  subject  to  the 
Companies  Acts’.373  Moreover,  if  they  were  to  succeed  in  rebutting  that  presump¬ 
tion,  Kerr  LJ  pointed  out374  that  the  plaintiffs  had  to  overcome  the  ‘fundamental 
jurisprudence’  of  the  House  of  Lords  in  Salomon  v.  A.  Salomon  &  Co.  Ltd .37S — a 
case  which  established  ‘the  foundation  of  our  modern  company  law’.376  Their 
Lordships  there  rejected  the  very  contention  advanced  by  the  plaintiffs  in  the 
instant  case:  namely,  that  ‘agency  between  a  corporation  and  its  members  in  rela¬ 
tion  to  the  corporation’s  contracts  can  be  inferred  from  the  control  exercisable  by 
the  members  over  the  corporation  or  from  the  fact  that  the  sole  objective  of  the  cor¬ 
poration’s  contracts  was  to  benefit  the  members’.377 

The  plaintiffs  tried  to  distinguish  the  decision  in  Salomon  v.  A.  Salomon  csf  Co. 
Ltd.  on  two  grounds.  First,  they  argued  that,  although  the  House  of  Lords  there 
held  the  control  exercised  over  the  affairs  of  a  body  corporate  by  its  members — its 
shareholders — to  be  insufficient  to  establish  a  relationship  of  agency  between  the 
two,  the  control  which  the  member  States  wield  over  the  actions  of  the  ITC  is  far 
more  extensive.  While  the  shareholders  of  an  incorporated  company  enjoy  some 
control  over  its  affairs  at  the  company’s  general  meeting,  the  directing  ‘mind’  and 
‘will’  of  the  company  is  in  truth  its  board  of  directors;  and,  when  they  reach 
decisions  on  what  the  company  should  do,  the  directors  do  not  do  so  as  mere  dele¬ 
gates  of  the  shareholders,  simply  communicating  the  views  and  opinions  of  the 
latter  and  advancing  what  the  latter  have  declared  their  interests  to  be,  but  they 
exercise  their  own  judgment  as  to  what  they  themselves  consider  best  for  the  com¬ 
pany  and  for  its  shareholders.  It  is,  therefore,  difficult  to  see  in  the  body  corporate 
an  agent  for  its  shareholders.  In  contrast,  it  is  much  easier  to  suppose  a  relationship 


372  The  ITC  is  not  a  ‘body  corporate’  in  English  law,  nor  is  it  deemed  to  be  one:  see  text  at 
nn.  132-3,  above.  The  rules  of  English  law  which  apply  to  bodies  corporate  are,  therefore,  not  appli¬ 
cable  as  such  to  the  ITC:  see  especially  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council 
(No.  2),  noted  in  last  year’s  volume  of  this  Year  Book  at  pp.  425-6  nn.  108-11  and  pp.  426-7 
nn.  114-16.  The  practical  and  legal  importance  of  this  point  was  emphasized  by  the  Court  of  Appeal: 
see  text  at  nn.  134-6,  above.  Consequently,  care  must  be  exercised  in  drawing  analogies  between  the 
ITC  and  a  ‘body  corporate’  if  the  aim  is  to  subject  the  former  to  rules  of  English  law  which  are  properly 
applicable  to  the  latter.  It  may  be  wondered  whether  such  care  was  exercised  by  the  Court  of  Appeal  in 
the  present  context,  however.  The  analogy  which  the  Court  drew  resulted  in  the  application  to  the  ITC 
of  the  decision  of  the  House  of  Lords  in  the  case  of  Salomon  v.  A.  Salomon  &  Co.  Ltd. :  see  text  follow¬ 
ing  this  note.  Yet  that  decision  must  be  appreciated  in  the  light  of  the  fundamental  principle  of  English 
company  law  that  shareholders  are  not  liable  without  more  for  the  obligations  which  a  company  assumes 
in  its  own  name — a  principle  which  is  justified  by  the  fact  that  it  protects  venture  capital  and  so  encour¬ 
ages  investment.  This  aim  would  obviously  be  thwarted  if  the  very  relationship  between  shareholder 
and  company  were  to  be  considered  as  making  the  former  liable  under  the  law  of  agency  for  the  latter’s 
undertakings.  However,  the  objective  of  promoting  investment  and  encouraging  venture  capital  is 
hardly  appropriate  to  the  case  of  the  ITC.  Rather  than  applying  by  analogy  the  decision  in  Salomon  v. 
A.  Salomon  &  Co.  Ltd.,  the  Court  should,  therefore,  have  applied  the  basic  principles  of  the  law  of 
agency,  taking  account  both  of  the  demands  of  justice  and  of  those  factors  which  justify  the  rule  that  the 
members  of  the  IT  C  are  not  liable,  simply  by  virtue  of  their  membership,  for  the  organization’s  debts. 

373  p.  i098g;  pp.  30^-3103. 

374  p.  109811;  p.  310a. 

375  [1897]  AC  22. 

376  p.  1099a;  p.  310b. 

377  Kerr  LJ  at  pp.  109811-10993;  p.  3ioa-b. 
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of  agency  between  the  ITC  and  its  member  States,  the  plaintiffs  argued,  since  the 
former  acts  directly  on  the  latters’  instructions.378  The  Court  of  Appeal,  however, 
held  that  the  greater  degree  of  control  wielded  over  the  ITC  by  its  members  did 
not  merit  refraining  from  applying  to  the  instant  case  the  decision  of  the  House  of 
Lords.  Pointing  out  that  their  Lordships  did  not  deem  it  relevant  that  the  company 
there  in  question  possessed  a  board  of  directors,  Kerr  LJ  affirmed  there  to  be  no 
difference  in  principle  between  a  corporation  which  acts  on  the  direct  instructions 
of  its  shareholders  and  one  whose  affairs  are  managed  by  a  board  of  directors,  the 
shareholders  exercising  control  solely  through  the  indirect  means  of  the  company’s 
general  meeting.379  Moreover,  he  remarked  that  the  plaintiffs  exaggerated  the 
degree  of  control  which  the  member  States  enjoy  over  the  ITC’s  operations,  point¬ 
ing  out  that  ‘the  everyday  management  of  the  ITC’s  activities  and  contracts  was  not 
controlled  by  the  delegates  of  the  members,  meeting  in  council  sessions  from  time 
to  time,  but  by  the  executive  chairman  and  buffer  stock  manager’.380 

Kerr  LJ  also  rejected  the  second  ground  on  which  the  plaintiffs  sought  to  dis¬ 
tinguish  the  decision  in  Salomon  v.  A.  Salomon  &  Co.  Ltd.  Although  the  House  of 
Lords  there  held  that  the  benefit  which  shareholders  derive  from  the  activities  of  a 
body  corporate  does  not  justify  considering  it  their  agent,  the  plaintiffs  argued 
there  to  be  a  much  more  intimate  tie  between  the  activities  of  the  ITC  and  the 
interests  of  its  member  States  than  prevails  in  the  case  of  a  company  and  its  share¬ 
holders.  The  duty  imposed  on  the  directors  of  an  incorporated  company  to  advance 
the  interests  of  its  shareholders  is  broad  and  diffuse  in  nature,  and  it  is  not  necess¬ 
ary  that  all  of  the  company’s  actions  should  redound  to  their  benefit.  In  contrast, 
the  objects  which  the  ITC  is  to  pursue  under  Article  1  of  the  ITA  are,  each  and 
every  one,  the  objects  of  its  member  States.  Moreover,  by  means  of  the  control 
which  they  exercise  in  the  Council,  the  member  States  are  in  a  position  to  ensure 
that  even  the  day-to-day  operations  of  the  ITC  are  conducive  to  their  interests  and 
secure  their  benefit.  Nevertheless,  as  Kerr  LJ  pointed  out,  ‘the  fact  that  the  busi¬ 
ness  objectives  of  the  body  corporate  were  those  of  its  members  was  precisely  the 
point  which  was  held  in  Salomon  v.  A.  Salomon  &  Co.  Ltd.  to  make  no  differ¬ 
ence’.381  He  further  noted  that,  while  the  ITC  is  limited  to  the  pursuit  of  the  objec¬ 
tives  which  its  members  have  set  for  it  in  the  ITA,  it  would  be  wrong  to  suppose 
that  the  member  States  share  the  same  interests  and  pursue  the  same  ends.  Rather, 
the  membership  of  the  ITC  is  divided  into  two  groups,  producers  and  consumers, 
whose  interests  are  opposed  and  whose  purposes  conflict,  and  it  is  the  function  of 
the  Council  to  hold  the  balance  between  them.  It  cannot,  therefore,  be  assumed 
that  the  ITC  always  operates  in  such  a  way  as  to  benefit  every  one  of  its  members. 


378  Nourse  LJ  attached  importance  to  this  point  in  upholding  the  plaintiffs’  second  argument:  see 
text  at  nn.  227-9,  above. 

379  p.  loggc-d;  p.  3iod-e. 

380  p.  1099c  and  g;  p.  3iof  and  h.  Contrast  the  opinion  of  Nourse  LJ  in  this  respect:  see  text  at 
n.  228,  above.  For  the  control  which  the  buffer  stock  manager  exercises  over  the  day-to-day  running  of 
the  buffer  stock,  see  Article  28  of  the  ITA. 

Gibson  LJ  rejected  the  plaintiffs’  argument  for  the  additional  reason  that  the  Council  reaches  its 
decisions  by  majority  voting.  He  thought  it  difficult  to  consider  the  member  States  as  having  agreed 
that,  whenever  the  ITC  engages  in  some  transaction,  it  should  be  deemed  to  do  so  as  their  agent,  given 
that,  at  any  time,  they  might  find  themselves  in  a  minority  in  the  Council  and  the  organization  might, 
consequently,  engage  in  some  transaction  contrary  to  their  wishes:  p.  1157c;  p.  358c. 

381  p.  i099d;  p.  3ioe. 


33o  DECISIONS  OF  BRITISH  COURTS  DURING  1988 

It  is  accordingly  hard  to  suppose  that  the  ITC  is  the  agent  of  each  of  its  member 
States  whenever  it  contracts.382 

The  Court  of  Appeal,  therefore,383  rejected  the  plaintiffs’  third  argument  on  its 
merits,  Kerr  LJ  concluding  that: 

the  relationship  between  the  member  States  and  the  ITC  under  the  provisions  of  the  [ITA] 
is  not  that  of  principals  and  agent  but  in  the  nature  of  a  contract  of  association  or  member¬ 
ship  similar  to  that  which  arises  on  the  formation  of  a  company  between  the  shareholders 
inter  se  and  the  legal  entity  which  they  have  created  by  their  contract  of  association.  The 
correct  analysis  of  the  [ITA]  is  in  line  with  the  decision  of  the  House  of  Lords  in  Salomon  v. 
A.  Salomon  &  Co.  Ltd.  .  .  .  and  not  with  any  contract  of  agency  between  the  members  as 
principals  and  the  council  as  the  members’  agent.’384 

In  respect  of  the  claims  of  the  brokers,  both  Staughton  J  and  Kerr  LJ  held  that 
the  plaintiffs’  third  argument  must  fail  for  a  further,  additional,  reason.  Neither 
the  loan  agreements  made  by  the  banks  nor  the  contracts  for  the  sale  of  tin  con¬ 
cluded  by  the  brokers  stipulate  that  the  ITC  entered  those  transactions  as  the  agent 
of  its  member  States.  This  does  not  in  itself  preclude  considering  the  ITC  to  have 
made  those  engagements  as  the  agent  of  its  member  States.  However,  even  if  they 
were  to  have  expressly  authorized  the  ITC  to  act  as  their  agent  when  dealing  with 
the  plaintiffs,  the  member  States  could  not  be  deemed  the  organization’s  principals 
if  the  terms  of  the  relevant  contracts  were  such  as  to  exclude  the  notion  that  it 
entered  into  those  transactions  as  anybody’s  agent.385  Staughton  J  and  Kerr  LJ 
held  the  contracts  which  the  ITC  concluded  with  the  plaintiff  brokers  to  do  pre¬ 
cisely  this.386 

382  p.  i099e-f  and  g;  p.  3iog  and  h. 

383  Kerr  LJ  also  considered  the  plaintiffs’  argument  to  be  disproved  by  the  fact  that  neither  the 
Council  of  the  ITC  nor  any  of  the  officers  of  the  organization  have  the  authority  to  pledge  the  credit  of 
the  member  States,  as  is  made  clear  by  Article  21  of  the  ITA:  p.  iopgf-g;  p.  3iog-h.  Since  that  pro¬ 
vision  stipulates  that  security  for  the  ITC’s  borrowing  may  be  afforded  by  guarantees  or  undertakings  to 
be  provided  by  the  member  States,  it  clearly  assumes  that  the  organization  and  its  officers  cannot,  of 
their  own  initiative,  simply  pledge  the  members’  credit  to  a  lender.  This  is  made  doubly  clear  by  Article 
2,  which  provides  that  the  guarantees  and  undertakings  referred  to  in  Article  21  are  to  be  given  by  the 
member  States  to  the  ITC  itself,  and  not  to  the  organization’s  creditors. 

384  p.  1100c;  p.  311b.  See  also  Gibson  LJ  at  p.  iisye-f;  p.  358d-e. 

385  Bowstead  on  Agency  (15th.  edn.,  1985),  p.  321. 

386  The  contracts  which  the  brokers  concluded  with  the  ITC  were  written  on  a  standard  form  which 
the  London  Metal  Exchange  (LME)  required  its  members  to  use  when  trading  with  the  organization. 
Kerr  LJ  pointed  to  three  features  of  those  contracts  which  he  thought  incompatible  with  the  ITC  being 
party  to  the  legal  relationships  which  they  create  as  agent  for  some  undisclosed  principal,  which  was  also 
party  to  those  same  relationships.  First,  each  of  the  contracts  provides  that  it  ‘is  made  between  ourselves 
and  yourselves  as  principals,  we  alone  being  liable  to  you  for  its  performance’.  Kerr  LJ  accepted 
Staughton  J’s  opinion  that  the  phrase  ‘as  principals’  is  used  in  apposition  to  both  ‘ourselves’ — the 
broker — and  ‘yourselves’ — the  I  TC.  Staughton  J  added  that  this  construction  was  not  negatived  by  the 
phrase  ‘we  alone  being  liable  to  you  for  its  performance’.  These  words  were  inserted,  he  thought,  to 
make  doubly  clear  the  absence  behind  the  broker  of  any  undisclosed  principal,  it  being  necessary  to 
negative  the  inference  which  might  be  drawn  from  the  fact  that  members  of  the  LME  are  often  termed 
‘brokers’  that  they  conduct  business  as  agents:  p.  7oob-f.  Kerr  LJ  also  rejected  the  argument  that, 
although  the  clause  beginning  ‘we  alone  .  .  .  ’  excludes  agency  in  the  case  of  the  broker,  such  a  possi¬ 
bility  is  not  excluded  in  respect  of  the  customer,  since  the  ITC  might  properly  be  described  as  a  ‘princi¬ 
pal  even  if  it  were  acting  on  behalf  of  some  undisclosed  principal.  Businessmen,  he  thought,  would 
have  thought  the  simple  phrase  ‘as  principals’  sufficient  to  exclude  the  possibility  that  either  party  con¬ 
tracted  as  an  agent:  p.  noib-d;  pp.  3iij-3i2a.  The  second  element  in  the  contracts  which  was  incon¬ 
sistent  with  the  ITC’s  agency  was  the  dispute-settlement  clauses  which  they  each  contain.  These 
provide  that  questions  arising  from  the  contract  are  to  be  notified  to  the  executive  secretary  of  the  LME 
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4.  The  immunities  of  the  foreign  member  States  and  the  EEC 

Each  of  the  three  courts  which  have  so  far  sat  in  judgment  on  the  present  actions 
have,  therefore,  rejected  the  plaintiffs’  contention  that  the  contracts  and  the  loan 
agreements  which  they  concluded  with  persons  acting  in  the  name  of  the  ITC 
created  direct  legal  relations  between  themselves  on  the  one  hand  and  the  States 
members  of  that  organization  on  the  other.  However,  even  if  the  courts  had  recog¬ 
nized  that  they  indeed  enjoyed  a  cause  of  action  under  their  contracts  against  the 
member  States,  the  plaintiffs  would  still  have  had  to  overcome  certain  juridical 
obstacles  before  they  would  have  been  able  to  recover  from  at  least  certain  of  the 
defendants  the  sums  which  are  owing  to  them.  The  foreign  States  defendants 
maintained  that,  whichever  of  the  plaintiffs’  three  arguments  might  prevail,  they 
nevertheless  enjoyed  immunity  from  suit  by  virtue  of  the  State  Immunity  Act 
1978.  Moreover,  the  EEC  claimed  that  no  suit  could  be  brought  against  it  without 
its  consent  by  virtue  of  the  immunity  which  it  alleged  that  it  enjoys  under  English 
common  law.  Whatever  the  merits  of  these  arguments,  the  UK,  on  the  other  hand, 
clearly  was  not  entitled  to  any  such  immunity  from  suit  before  its  own  courts.  The 
prospect  was,  therefore,  raised  that,  if  any  of  the  plaintiffs’  three  arguments  were 
accepted,  the  UK  might  find  itself  answerable  alone  to  the  ITC’s  creditors  for  the 
organization’s  entire  debt. 

Among  the  present  plaintiffs,  Maclaine  Watson  proceeded  solely  against  the 
UK.  Consequently,  no  arguments  for  immunity  from  suit  were  raised  before  Mil- 
lett  J.  Although  the  other  plaintiffs  proceeded  against  the  entire  membership  of  the 
ITC,  neither  Staughton  J  nor  the  Court  of  Appeal  found  it  necessary  to  address  the 
claims  of  immunity  to  which  those  suits  gave  rise,  rejecting,  as  they  did,  the  exis¬ 
tence  of  any  cause  of  action.  Both  of  them,  nevertheless,  made  certain  important 
observations  which  are  worthy  of  note  regarding  the  immunities  to  which  the 
foreign  member  States  and  the  EEC  laid  claim. 

Three  issues  arose  concerning  the  claims  to  immunity  made  by  the  foreign  States 
members  of  the  ITC. 387  The  first  related  to  the  location  of  the  burden  of  proof. 
When  an  action  is  brought  against  a  foreign  State  and  the  question  arises  whether 
that  State  is  immune  from  being  so  impleaded  under  the  State  Immunity  Act  1978, 
does  it  fall  to  the  defendant  State  to  prove  that  it  is  entitled  to  immunity  in  respect 
of  the  instant  proceedings,  or  is  it  rather  the  plaintiff’s  responsibility  to  show  that 
the  impleaded  State  does  not  enjoy  immunity  from  its  suit?  Staughton  J  held  the 
burden  to  fall  on  the  plaintiff,  giving  three  reasons  in  support  of  his  conclusion.388 
First,  Section  1  (1)  of  the  State  Immunity  Act  lays  down  the  general  rule  that 

committee  ‘by  either  of  the  parties  or  both  of  them  jointly’.  This  clearly  supposed  there  to  be  just  two 
parties  to  the  contract,  Kerr  LJ  remarked:  p.  noif-g;  p.  3i2c-d.  Thirdly,  several  provisions  of  the 
contract  confer  on  the  broker  for  its  protection  certain  rights  against  the  customer.  The  broker  could 
know  that  these  rights  provided  it  with  adequate  security  only  if  it  were  able  to  come  to  an  appreciation 
of  the  position  of  its  customer.  While  the  broker  might  be  able  to  do  this  in  respect  of  the  ITC  itself 
while  negotiating  the  contract,  it  could  hardly  learn  anything  about  some  principal  whose  identity  was 
not  disclosed.  Kerr  LJ  thus  held  that  ‘[n]one  of  these  provisions  make  commercial  sense  unless  they  are 
seen  as  addressed  by  the  broker  to  the  named  customer  with  whom  he  contracts  and  not  also  to  some 
unknown  possible  other  parties  of  whom  he  knows  nothing’:  p.  noid-f;  p.  3i2b-c. 

387  Gibson  LJ  also  made  the  comment,  which  is  worthy  of  note,  that,  while  a  foreign  State  cannot  ‘be 
placed  under  any  sanction’  for  failing  to  comply  with  a  direction  of  the  court  for  discovery  of  documents 
(see  Section  13(1)  of  the  State  Immunity  Act),  nevertheless,  in  deciding  any  issues  of  fact  which  might 
arise,  ‘the  court  could  have  due  regard  to  any  failure  to  disclose  relevant  documents’:  p.  ii58c-d; 

PP-  358j— 359a- 

388  p.  676a— b. 


332 


DECISIONS  OF  BRITISH  COURTS  DURING  1988 

foreign  States  are  immune  from  suit  except  in  the  circumstances  described  in  the 
following  sections  of  the  Act.  The  presumption  is  thus  that  the  defendant  State  is 
immune,  and  it  should  fall  to  the  plaintiff  to  rebut  that  presumption.  Secondly, 
under  Section  1  (2),  a  court  is  required,  of  its  own  motion,  to  give  effect  to  the 
immunity  to  which  a  State  is  entitled  under  the  Act  if  that  State  does  not  enter  an 
appearance  in  the  proceedings.  Staughton  J  thought  this  to  be  scarcely  compatible 
with  the  notion  that,  if  it  does  choose  to  appear,  the  defendant  State  must  shoulder 
the  burden  of  proving  that  it  should  be  granted  immunity  from  the  plaintiff’s  suit. 
Thirdly,  under  Section  12,  service  of  the  plaintiff’s  writ  must  be  effected  through 
the  intermediary  of  the  Foreign  and  Commonwealth  Office,  the  latter  transmitting 
the  relevant  documents  to  the  defendant  State’s  Ministry  of  Foreign  Affairs.  Since 
service  must,  therefore,  take  place  outside  the  jurisdiction,  it  is  governed  by  Order 
1 1  of  the  Rules  of  the  Supreme  Court.389  It  follows  that  the  plaintiff,  if  it  is  ever  to 
be  able  to  initiate  its  action,  must  first  be  able  to  show  that  it  has  a  good  arguable 
case  against  the  foreign  State  against  which  it  wishes  to  proceed. 

Although  Staughton  J’s  conclusion  on  this  point  does  not  accord  with  the 
opinion  of  certain  commentators,390  it  appears  to  have  gone  unchallenged  before 
the  Court  of  Appeal.391 

The  second  issue  concerned  the  procedure  which  should  apply  when  the  ques¬ 
tion  arises  whether  the  defendant  State  is  immune  from  the  plaintiff’s  suit  by  virtue 
of  the  1978  Act.  For  the  court  to  proceed  to  consider  the  merits  of  the  claim,  must 
the  plaintiff  simply  show  a  good  arguable  case  that  the  defendant  State  is  not 
entitled  to  immunity,  the  question  of  whether  it  is  in  fact  entitled  to  immunity 
being  decided  later,  at  the  same  stage  as  the  examination  of  the  merits,  or  should 
the  question  of  the  defendant  State’s  entitlement  to  immunity  be  treated  rather  as  a 
preliminary  issue,  the  plaintiff  having  to  prove,  and  the  court  to  decide,  that  it  is 
not  so  entitled  before  passing  on  to  the  merits?  Staughton  J’s  sympathies  lay  with 
the  former  alternative.  As  has  already  been  seen,  in  order  to  justify  service  on  the 
defendant  State  in  accordance  with  the  procedure  stipulated  in  Section  12  of  the 
1978  Act,  the  plaintiff  would  already  have  to  be  able  to  show  a  good  arguable  case 
that  the  defendant  State  was  not  entitled  to  immunity  in  respect  of  its  claim. 
Staughton  J  thought  that  it  would  represent  ‘a  strange  refinement  of  the  law’  and  be 
somewhat  cumbersome  if  discharge  of  this  burden  were  to  take  the  plaintiff  no 
further  than  a  hearing  on  the  formal  preliminary  issue  of  whether  the  defendant 
State  is  entitled  to  immunity,  the  court  only  being  able  to  proceed  to  consider  the 
merits  once  it  had  adjudicated  on  this.392 

Although  attracted  by  this  argument,393  Kerr  LJ  held  that  the  question  whether 
the  defendant  State  is  entitled  to  immunity  must  be  decided  as  a  preliminary  issue 
in  favour  of  the  plaintiff,  in  whatever  form  and  by  whatever  procedure  the  court 
may  consider  appropriate,  before  the  substantive  action  can  proceed’394 _ a  conclu- 


389  Thus,  in  the  present  case,  the  foreign  defendant  States  had  been  served  abroad  pursuant  to  Order 
1 1 :  Kerr  LJ  at  p.  1  io6h;  p.  316c. 

390  See,  e.g.,  Mann,  this  Year  Book,  52  (1981),  p.  43  at  p.  62. 

391  Although  he  did  not  deal  with  the  issue,  Gibson  LJ  assumed  the  plaintiff  to  bear  the  responsi¬ 
bility  of  proving  that  the  defendant  State  is  not  entitled  to  immunity  in  respect  of  its  suit-  p  iicyh- 
P-  358g- 

392  p.  67811. 

393  p.  ii03h;p.  3i4a-b. 

394  p.  no4e;  p.  3i4f-g. 
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sion  with  which  Gibson  LJ  agreed.395  Kerr  LJ  pointed  out  that,  if  the  showing  of 
simply  a  good  arguable  case  that  the  defendant  State  is  not  entitled  to  immunity 
were  to  lead  to  a  trial  of  the  merits,  the  defendant  State  would  then  find  itself  in  an 
extremely  awkward  situation.  Since  its  entitlement  to  immunity  would  not  as  yet 
have  been  finally  decided  against  it,  the  plaintiff  having  merely  shown  the  existence 
of  a  good  arguable  case  for  it  not  to  be  so  entitled,  the  defendant  State  might  still 
wish  to  rely  on  its  plea  of  State  immunity  in  order  to  defeat  the  plaintiff’s  claim.  At 
the  same  time,  it  might  also  wish  to  contest  the  existence  of  any  liability  on  its  part 
to  the  plaintiff.  However,  the  defendant  State  could  not  do  such  a  thing  without 
losing  any  right  which  it  might  have  under  the  1978  Act  to  immunity  in  respect  of 
the  instant  proceedings;  for  to  defend  the  substantive  claim  against  it  would 
amount  to  taking  a  step  in  the  proceedings,  causing  the  defendant  State  to  be 
deemed  to  have  submitted  to  the  adjudicatory  jurisdiction  of  the  court  by  virtue  of 
Section  2  (3)  ( b )  of  the  Act.  Consequently,  if  Staughton  J  were  right,  the  defend¬ 
ant  State  would  be  compelled  to  leave  the  substantive  claim  against  it  undefended 
if  it  wished  to  maintain  its  right  to  State  immunity.  Not  only  would  it  be  unjust  to 
place  a  State  in  such  a  situation,  but  it  would  also  serve  to  undermine  its  very  right 
to  immunity.396  Kerr  LJ  also  noted  that  if,  in  view  of  these  considerations,  entitle¬ 
ment  to  immunity  under  the  1978  Act  were  treated  as  a  formal  preliminary  issue,  it 
would  put  the  procedure  which  governs  claims  to  immunity  under  that  Act  in  line 
with  that  which  applies  to  claims  to  State  immunity  under  the  common  law.397 

For  his  part,  Gibson  LJ  relied  on  the  wording  of  the  sections  of  the  1978  Act 
which  create  the  exceptions  to  the  immunity  which  foreign  States  otherwise  enjoy 
under  Section  1  of  the  statute.  Taking  Section  3  as  an  example,  he  noted  that  it 
deprives  a  defendant  State  of  immunity  in  respect  of  proceedings  relating  to  ‘  “(a)  a 
commercial  transaction  entered  into  by  the  State;  or  (b)  an  obligation  of  the  State 
which  by  virtue  of  a  contract  .  .  .falls  to  be  performed  ...”  It  does  not  say  “alleg¬ 
edly  entered  into”  or  “which  by  virtue  of  a  contract  is  alleged  to  fall  to  be  per¬ 
formed.”  5398  A  court  is  only  entitled  to  exercise  jurisdiction  in  proceedings  in 
which  a  foreign  State  is  impleaded  by  sitting  in  judgment  on  the  claim  against  it  if 
one  of  these  exceptions  applies;  and,  since  the  criteria  of  their  application  presup¬ 
pose  the  existence  of  certain  propositions  of  law  and  fact,  rather  than  merely  a  good 
arguable  case  that  they  exist,  a  court  cannot  proceed  to  a  hearing  of  the  substantive 
issues  raised  by  a  claim  against  a  State  until  those  propositions  of  fact  and  law  have 
been  proved  and  the  exception  thus  been  shown  to  apply.399 

Kerr  LJ  observed  that,  in  the  instant  proceedings,  the  question  under  discussion 


395  pp.  ii57h  and  1158b;  p.  358g  and  h.  Gibson  LJ  added  that,  if  the  defendant  State’s  entitlement 
to  immunity  were  found  to  turn  on  issues  of  fact,  then  ‘the  court  could  give  directions  for  the  trial  of 
those  issues,  including  directions  for  discovery,  the  calling  of  witnesses,  and  for  cross-examination  of 
witnesses  on  affidavits’:  p.  1158c;  p.  358]. 

396  p.  ii04C-d;p.  3i4e-f. 

397  p.  1104c;  p.  314c.  See  the  decision  of  Goff  J  at  first  instance  in  I  Congreso  del  Partido,  [1978]  QB 
500  at  pp.  535-7,  [1978]  1  All  ER  1169  at  pp.  1198-200. 

398  pp.  U57h-ii58a;  p.  358b  (emphasis  in  the  original). 

399  Indeed,  if  Section  3(i)(a)  of  the  1978  Act  were  to  be  read  so  as  to  apply  when  a  commercial  trans¬ 
action  had  allegedly  been  entered  into  by  a  State,  then  the  exception  to  immunity  which  that  provision 
creates  would  apply  and  a  defendant  State  would  enjoy  no  immunity  in  respect  of  the  instant  proceed¬ 
ings  once  a  good  arguable  case  had  been  shown  that  it  had  entered  into  such  a  transaction.  State 
immunity  would  then  be  seriously  undermined,  defendant  States  being  immune  under  the  1978  Act 
only  when  there  was  no  good  arguable  case  that  they  were  not. 
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was  ‘largely  academic  and  a  matter  of  form  rather  than  substance’.400  This  will 
indeed  often  be  so.  When  the  sole  question  in  dispute  between  the  plaintiff  and  the 
defendant  State  is  whether  the  latter  is  entitled  to  immunity  from  the  former’s  suit, 
there  is  little  appreciable  difference  between  the  two  alternative  procedures  des¬ 
cribed.  Under  either  of  them,  the  court  would  simply  determine  whether  or  not  the 
defendant  State  was  entitled  to  immunity,  and,  if  it  was  not,  proceed  to  give  judg¬ 
ment  for  the  plaintiff,  the  sole  difference  being  that,  under  one  of  them,  the  court 
would  first  take  the  formal  step  of  seeing  whether  or  not  there  was  a  good  arguable 
case  that  the  defendant  State  was  not  immune.  Thus,  in  the  instant  case,  if  the 
foreign  defendant  States  were  not  immune,  the  court  could  simply  proceed  to  give 
judgment  for  the  plaintiffs.401  In  contrast,  if  the  plaintiff’s  claim  depends  ‘on  any 
facts  or  contractual  claims  or  defences  on  the  merits’,  then  substantial  differences 
between  the  two  procedures  do  appear.402  Under  the  procedure  favoured  by  Kerr 
and  Gibson  LJJ,  arguments  on  the  merits  of  the  claim  could  not  be  made  or  be 
heard  until  the  defendant  State  had  been  found  not  to  be  immune  from  the  plain¬ 
tiff’s  suit,  whereas,  under  the  procedure  preferred  by  Staughton  J,  argument  on 
such  issues  would  be  heard  together  with  arguments  relating  to  State  immunity 
provided  the  plaintiff  had  first  shown  a  good  arguable  case  that  the  defendant  State 
was  not  immune.  In  the  latter  case,  the  defendant  State  would  thus  find  itself  a 
party  to  proceedings  in  which  the  merits  of  certain  claims  from  which  it  might  well 
be  immune  were  being  outlined  and  discussed — whether  certain  acts  were  in  fact 
done,  whether  they  amounted  to  a  breach  of  obligation,  whether  some  defence  to 
the  plaintiff’s  claim  exists,  and  what  is  the  proper  measure  and  amount  of  damages. 
The  defendant  State  would  thereby  be  subjected  to  the  adjudicatory  process  of  the 
court,  irrespective  of  its  possible  right  that  this  not  occur  without  its  consent  and 
regardless  of  the  fact  that  it  might  even  constitute  a  breach  of  international  law. 

It  is  hard  to  resist  the  impression  that  something  like  this  occurred  in  the  instant 
case.  The  defendant  States  have  participated  in  long  and  complex  proceedings 
centring  chiefly  on  the  plaintiffs’  allegations  that  they  are  vested  with  rights  to 
require  the  defendants  to  pay  to  them  the  sums  which  they  are  owed  under  their 
contracts  and  loan  agreements  with  the  ITC.  Rationally  speaking,  the  question 
whether  the  plaintiffs  in  fact  do  enjoy  such  rights  against  the  defendant  States  is 
preliminary  to  the  problem  of  whether  the  defendant  States  are  nevertheless 
immune  from  any  suit  which  is  founded  on  those  rights.  The  Court  of  Appeal 
clearly  considered  this  to  be  the  case,  addressing  the  former  problem  before  the 
latter,  and  both  Kerr  and  Gibson  LJJ  considering  the  latter  question  to  be,  strictly 
speaking,  redundant  in  view  of  their  answer  to  the  former.  However,  if  immunity 
from  the  adjudicatory  jurisdiction  of  the  court  means  anything,  it  surely  requires 
that  the  defendant  States  should  not  have  been  subjected  to  such  long  and  arduous 
proceedings  without  it  first  being  determined  whether  there  was  any  point  in  pur¬ 
suing  them.  Therefore,  before  embarking  on  an  examination  of  whether  the  plain¬ 
tiffs  do  in  fact  enjoy  the  rights  against  the  defendants  to  which  they  lay  claim,  the 
Court  should  first  have  ascertained  whether,  assuming  those  rights  to  exist,  the 


400  P-  no3e;  p.  313U 

401  Though  see  text  at  nn.  248-52,  above. 

402  Kerr  LJ  at  p.  no3e-g;  pp.  31311-3143. 
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defendant  States  are  nevertheless  entitled  to  immunity  in  respect  of  the  claims 
which  the  plaintiffs  have  founded  on  them. 403 

The  third  issue  which  arose  concerning  State  immunity  was  whether  the  foreign 
defendant  States  would  in  fact  have  been  entitled  to  immunity  in  respect  of  the 
plaintiffs’  claims,  had  the  plaintiffs  succeeded  in  establishing  their  causes  of  action 
against  the  member  States  of  the  ITC. 

The  foreign  States  defendants  conceded  that,  had  the  plaintiffs’  first  argument 
prevailed,  then  they  would  not  have  been  entitled  to  immunity  in  respect  of  the 
present  actions.  The  contracts  for  the  sale  of  tin  and  the  loan  agreements  would 
then  have  been  deemed  to  have  been  concluded  between  the  plaintiffs  on  the  one 
side  and  the  member  States  of  the  ITC  on  the  other,  there  being  no  separate  legal 
person  constituting  the  ITC  for  the  plaintiffs  to  contract  with.  That  being  so,  the 
plaintiffs’  actions  against  the  defendant  States  to  recover  the  sums  which  they  are 
owed  under  those  agreements  would  clearly  have  been  ‘proceedings  relating  to  .  .  . 
commercial  transaction^]  entered  into  by  the  Statefs]’  impleaded,  under  Section  3 
(1)  (a)  of  the  State  Immunity  Act. 404 

Moreover,  the  Court  of  Appeal  unanimously  held  that,  if  the  member  States’ 
liability  had  been  established  on  the  grounds  invoked  by  the  plaintiffs  in  their 
second  argument,  then  the  foreign  defendant  States  would  not  have  been  entitled 
to  immunity  in  respect  of  the  plaintiffs’  actions.  The  foreign  States  urged  that  the 
exception  to  immunity  provided  in  Section  3(1)  (a)  of  the  1978  Act  would  not 
have  applied  in  such  a  case.  Although  the  member  States  would  then  have  been 
directly  liable  to  the  plaintiffs  for  the  performance  of  the  obligations  stipulated  in 
the  contracts  which  the  plaintiffs  had  concluded  with  the  ITC,  it  could  hardly  be 
said  that  those  agreements  would  have  represented  ‘commercial  transaction  [s] 
entered  into  by  the  [member]  Statefs]’.  Rather,  it  would  have  been  the  ITC  and 
the  ITC  alone  which  had  ‘entered  into’  those  transactions.  Nourse  LJ  accepted  this 
argument.405  Kerr  LJ,  however,  did  not  find  it  necessary  to  consider  it;4°6  for, 
whatever  its  merits  might  be,  he  held  that  the  foreign  defendant  States  would  have 
been  deprived  of  their  immunity  by  Section  3(1)  ( b ) — an  opinion  with  which  both 
Nourse4°7  and  Gibson4°8  LJJ  concurred.  That  paragraph  provides  that: 

A  state  is  not  immune  as  respects  proceedings  relating  to —  ...  an  obligation  of  the  State 
which  by  virtue  of  a  contract  .  .  .  falls  to  be  performed  ...  in  the  United  Kingdom. 

For  this  paragraph  to  apply,  it  is  necessary  for  the  proceedings  to  relate  to  an  obli¬ 
gation  of  the  State  impleaded,  that  obligation  must  fall  to  be  performed  in  the  UK, 
and  it  must  fall  to  be  performed  there  ‘by  virtue  of’  some  contract.  However,  Kerr 
LJ  held  that,  unlike  the  ‘transaction’  to  which  paragraph  (a)  refers,  it  is  not 

403  Staughton  J  showed  some  awareness  of  this  point  at  first  instance,  at  least  in  so  far  as  he  formally 
placed  the  issue  of  the  foreign  defendant  States’  immunity  prior  to  that  of  the  existence  of  the  plaintiffs’ 
cause  of  action:  p.  672b.  However,  he  considered  that,  in  substance,  the  latter  issue  was  preliminary  to 
the  former:  p.  673a.  Consequently,  he  disposed  of  the  case  on  the  grounds  that  the  plaintiffs  enjoyed  no 
cause  of  action  against  the  members  of  the  ITC  and  ignored  the  question  of  whether  the  foreign  defend¬ 
ant  States  would  have  been  entitled  to  immunity  if  the  plaintiffs  had  succeeded  in  proving  their  cause  of 
action  (though  see  text  at  n.  412,  below). 

404  See  Kerr  LJ  at  p.  ii04f;  p.  314b. 
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necessary  that  that  contract  should  have  been  ‘entered  into  by  the  State’  impleaded, 
‘no  equivalent’  to  that  phrase  appearing  in  paragraph  (b). 409  Nourse  LJ  similarly 
held  that,  on  the  ‘plain  and  ordinary  meaning  of  [its]  words’,  Section  3  (1)  ( b )  is 
capable  of  applying  ‘whether  the  state  [impleaded]  is  a  party  to  the  contract  or 
not’.410  If  the  plaintiffs’  second  argument  had  prevailed,  the  conditions  laid  down 
by  Section  3  (1)  ( b )  would,  therefore,  have  been  satisfied:  the  proceedings  would 
have  related  to  obligations  of  the  defendant  States,  those  obligations  would  have 
fallen  to  be  performed  in  the  UK,  and  they  would  have  done  so  by  virtue  of  the 
very  contracts  which  gave  rise  to  their  existence — namely,  the  contracts  and  loan 
agreements  which  the  plaintiffs  had  concluded  with  the  ITC. 

Although  Nourse  LJ  expressed  no  opinion  on  the  matter,  both  Kerr  and  Gibson 
LJJ  held  that,  for  the  same  reasons,  the  foreign  defendant  States  would  not  have 
been  entitled  to  immunity  if  the  plaintiffs  had  succeeded  in  their  third  argument. 
Again,  it  might  possibly  be  said  that  the  member  States,  as  undisclosed  principals, 
would  not  have  ‘entered  into’  the  contracts  which  the  ITC  concluded  as  their 
agent.  Section  3  (r)  (a)  would  then  not  have  deprived  the  foreign  States  defend¬ 
ants  of  their  immunity  under  Section  1  of  the  1978  Act.  Nevertheless,  no  such 
requirement  exists  under  Section  3  (1)  (b);  and,  the  conditions  of  that  paragraph 
being  fulfilled,  the  foreign  defendant  States  would  consequently  not  have  been 
entitled  to  immunity  in  respect  of  the  plaintiffs’  suit.4”  While  he  did  not  explain 
his  reasons,  Staughton  J  also  indicated  his  opinion  that  Section  3  would  have  been 
applicable  in  such  circumstances.412 

Therefore,  had  the  plaintiffs  successfully  established  their  causes  of  action 
against  the  members  of  the  ITC,  the  foreign  States  members  would  not  have  been 
entitled  to  immunity  in  respect  of  the  present  proceedings,  whichever  of  the  plain¬ 
tiffs’  three  arguments  might  have  prevailed. 

The  foreign  States  members  of  the  ITC  were  not  the  only  ones  among  the 
defendants  to  claim  immunity  to  the  plaintiffs’  suits.  A  separate  claim  of  entitle¬ 
ment  to  immunity  was  also  raised  by  counsel  for  the  EEC.413  The  EEC  conceded 
that,  not  being  a  State,  it  did  not  qualify  for  immunity  under  the  State  Immunity 
Act.414  It  also  conceded  that,  whatever  its  entitlement  to  immunity  might  be,  it 


409  pp.  1 104I1-1 105a;  p.  315a. 

4,0  p.  ii3od-f;  p.  336C-T 

411  See  Kerr  LJ  at  p.  1105a;  p.  315a;  and  Gibson  LJ  at  p.  1157b;  p.  358g. 

412  p.  70id-e.  Indeed,  Staughton  J  hinted  that,  even  if  the  member  States  of  the  ITC,  as  undis¬ 
closed  principals,  would  not  have  been  parties  to  the  contracts  which  the  organization  concluded  with 
the  plaintiffs,  paragraph  (a),  as  well  as  paragraph  (b),  of  Section  3(1)  would  have  deprived  the  foreign 
States  defendants  of  their  immunity.  Thus  he  remarked  that,  even  then,  there  would  have  been  a  ‘tran¬ 
saction’  in  the  meaning  of  Section  3;  and,  since  subsection  (1  ){a)  is  the  only  provision  in  Section  3 
which  creates  an  exception  to  immunity  in  respect  of  ‘transactions’,  this  would  appear  to  be  a  reference 
to  that  provision.  If  this  was  Staughton  J’s  opinion,  then  it  might  be  justified  by  reference  to  Section 
3(3),  which  defines  the  phrase  ‘commercial  transaction’  for  the  purposes  of  Section  3.  Paragraph  (c)  of 
this  subsection  provides  that  these  words  mean,  inter  alia,  a  ‘transaction  ...  in  which  a  State 
engages  .  ...  To  contract  as  an  undisclosed  principal  is  to  ‘engage  in’  the  transaction  which  is  con¬ 
cluded  by  the  agent;  and,  although  Section  3(3)  does  not  purport  to  define  the  phrase  ‘entered  into’  for 
the  purposes  of  Section  3(i)(a),  surely  those  words  must  be  read  in  the  light  of  the  paraphrase  which  is 
given  to  them  in  paragraph  (c) . 

413  Kerr  LJ  entertained  some  doubt  whether  this  claim  was  in  fact  made  with  the  approval  of  the 
EEC:  p.  1112b;  p.  32oh-j- 

4,4  See  Kerr  LJ  at  p.  1107c;  p.  3i6h.  For  the  definition  of ‘State’  under  the  1978  Act,  see  Sections 
14(0(5)  and  21(a). 
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could  not  be  in  a  better  position  than  that  enjoyed  by  the  foreign  States  defendants 
under  that  Act.415  Since  the  Court  of  Appeal  considered  that,  if  the  plaintiffs  had 
established  their  causes  of  action  against  the  ITC’s  members,  those  States  would 
not  have  been  entitled  to  immunity  in  respect  of  the  present  proceedings,  the  EEC 
would,  therefore,  by  its  own  admission,  not  have  been  immune  either.  It  was, 
therefore,  unnecessary  to  consider  the  EEC’s  claim.  However,  as  Kerr  LJ 
remarked,  ‘it  would  of  course  be  a  matter  of  considerable  importance  if  the  EEC 
were  immune  from  the  jurisdiction  of  the  courts  of  its  member  states’.4'6  That 
being  so,  and  having  heard  much  argument  on  the  question,  the  Court  of  Appeal 
decided  to  express  an  opinion  on  the  EEC’s  claim.  This  they  unanimously  thought 
to  be  ‘entirely  misconceived’,  ‘ill-judged’  and  ‘untenable’.4'7 

Kerr  LJ,  with  whose  judgment  on  this  question  Nourse  LJ  concurred,4'8  held 
that  the  EEC  is  not  entitled  by  statute  to  ‘any  jurisdictional  immunity  whatever’ 
before  the  UK’s  courts.4'9  The  European  Communities  Act  1972  gives  effect  in 
English  law  to  the  rules  laid  down  in  the  Treaty  of  Rome,  the  Merger  Treaty  and 
the  Protocol  on  the  Privileges  and  Immunities  of  the  European  Communities 
annexed  to  the  Merger  Treaty.  However,  Kerr  LJ  could  find  nothing  in  those 
treaties  to  suggest  that  the  EEC  itself  is  to  enjoy  immunity  from  legal  process 
before  the  national  courts  of  its  member  States.  Indeed,  their  provisions  pointed 
‘in  precisely  the  opposite  direction’.420  Kerr  LJ  placed  especial  reliance  on  Article 
183  of  the  Treaty  of  Rome,  which  provides: 

Save  where  jurisdiction  is  conferred  on  the  Court  of  Justice  by  this  Treaty,  disputes  to 
which  the  Community  is  a  party  shall  not  on  that  ground  be  excluded  from  the  jurisdiction 
of  the  courts  or  tribunals  of  the  Member  States. 

This  article,  he  thought,  ‘virtually  says  that  the  EEC  shall  have  no  immunity  in 
the  courts  of  the  member  states’,42'  in  as  much  as  it  makes  clear  that  the  mere  fact 
that  the  EEC  is  impleaded  does  not  deprive  those  courts  of  jurisdiction  in  the  rel¬ 
evant  proceedings — something  which  would  occur  if  the  EEC  were  entitled  to  any 
jurisdictional  immunities.  However,  Kerr  LJ  held  that  ‘it  may  go  too  far  to  treat 
[Article  183]  as  conclusive  as  though  it  contained  an  exhaustive  and  unequivocal 
submission  to  the  courts  of  the  member  states  in  all  such  cases’.422  Nevertheless, 
‘any  remaining  doubt’  he  thought  to  be  removed  by  the  Merger  Treaty,  Article  28 
of  which  specifically  regulates  the  privileges  and  immunities  to  be  enjoyed  by  the 
EEC  under  the  national  laws  of  its  member  States.423  This  article  binds  member 
States  to  grant  the  EEC  the  privileges  and  immunities  which  are  listed  in  the 


415  See  Kerr  LJ  at  p.  1 107c;  p.  3i6h. 

416  p.  1107c;  pp.  3i6j-3i7a. 

417  Kerr  LJ  at  pp.  1107c  and  1112b;  pp.  317a  and  32oh-j.  Although  the  EEC’s  claim  to  immunity 
was  raised  at  first  instance,  Staughton  J  did  not  express  any  opinion  on  it:  p.  673b. 

418  p.  1131a;  p.  336g. 

419  The  phrase ‘any  jurisdictional  immunity  whatever’ (p.  imc;p.  320b),  like  the  phrase ‘any  legal 
process’  (p.  mid;  p.  320c),  apparently  embraces  immunity  from  both  adjudicatory  and  enforcement 
jurisdiction. 

420  p.  uogg;  p.  3i8j. 

421  p.  moh;  p.  3 1  gj .  He  acknowledged,  however,  that  this  first  clause  of  this  article  removes  from 
their  jurisdiction  claims  against  the  EEC  to  make  good  damage  arising  from  its  ‘non-contractual  liab¬ 
ility’.  See  the  second  paragraph  of  Article  215  of  the  Treaty  of  Rome. 

422  Loc.  cit. 

423  p.  moh;  p.  3 1 9j - 
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Protocol  annexed  to  the  Merger  Treaty.424  Yet,  as  Kerr  LJ  noted,  the  Protocol 
confers  on  the  EEC  solely  such  privileges  as  the  inviolability  of  its  premises  and  its 
archives,  together  with  exemptions  from  taxes  and  customs  duties,  and  there  ‘is  no 
suggestion’  that  it  should  enjoy  any  jurisdictional  immunities  before  national 
courts.425  Therefore,  the  1972  European  Communities  Act,  in  so  far  as  it  incorpor¬ 
ates  into  UK  law  the  various  treaties  relating  to  the  EEC,  does  not  confer  on  the 
EEC  any  immunities  of  the  kind  claimed,  Kerr  LJ  held;  and  he  added,  ‘ [f] or  the 
sake  of  completeness’,  that  ‘there  is  equally  nothing  in  the  United  Kingdom  legis¬ 
lation  which  could  possibly  confer  any  immunity  on  the  EEC  beyond  what  is  in  the 
treaties’.426  Gibson  LJ  expressed  a  similar  conclusion.427 

If  the  EEC’s  claim  was  to  succeed,  it  therefore  had  to  be  established  that  the 
organization  is  entitled  to  immunity  at  common  law.  The  EEC  maintained  that, 
since  it  possesses  powers  and  functions  analogous  to  those  of  sovereign  States,428  it 
should  be  deemed  ‘entitled  to  sovereign  immunity  analogous  to  that  of  foreign 
states  under  the  principles  of  the  common  law’.429  The  EEC  thus  did  not  rely  on 
the  claim  that  there  exists  a  rule  of  customary  international  law  entitling  inter¬ 
national  organizations  to  jurisdictional  immunities  before  the  national  courts  of 
their  member  States.  Rather,  its  contention  was  simply  that,  since  the  EEC  enjoys 
many  of  the  attributes  of  a  State,  the  existing  rules  of  English  law  relating  to  State 
immunity  should  be  applied  to  it  by  analogy.  Its  argument  was  thus  based  solely  on 
existing  rules  of  English  law,  applying  classic  methods  of  English  legal  reasoning  to 
their  interpretation.  Moreover,  it  was  confined  to  the  specific  case  of  the  EEC 
itself,  and  did  not  purport  to  have  any  relevance  or  application  to  the  case  of  other 
international  organizations. 

Notwithstanding  the  limited  form  which  the  EEC’s  argument  thus  took,  the 
Court  of  Appeal  dealt  with  its  claim  to  immunity  on  a  much  broader  basis.  Rather 
than  consider  the  merits  of  the  analogy  urged  on  it  by  the  EEC, 430  the  Court  looked 
instead  to  see  whether  there  is  any  rule  of  customary  international  law  which  obli¬ 
gates  States  to  accord  that  organization  jurisdictional  immunity  before  their 
national  courts.  Kerr  LJ  thus  held  that  the  EEC  could  only  be  entitled  to  immunity 
before  the  UK’s  courts  if  there  was  ‘some  degree  of  international  recognition  of  the 
immunity  claimed’;431  and  he  continued: 


424 

425 

426 

427 


The  relevant  part  of  Article  28  is  quoted  by  Kerr  LJ  at  p.  imb;  p.  320a. 
p.  1 1 1 ic;  p.  320b. 
p.  1 1 1  if ;  p.  32oe. 

P-  1 158ft  p.  359C. 

428  See  Kerr  LJ  at  pp.  1 ioyh-i 108a;  p.  317c. 

429  p.  1 107c;  p.  3i6h. 

430  In  Standard  Chartered  Bank  v.  International  Tin  Council  and  others ,  Bingham  J  showed  himself 
hostile  to  using  the  law  of  State  immunity  as  an  aid  to  the  proper  understanding  of  the  immunities 
enjoyed  by  an  international  organization,  even  though  the  latter  immunities  were  enacted  in  an  order  in 
council:  see  the  passage  from  his  judgment  quoted  in  last  year’s  volume  of  this  Year  Book  at  p.  403 
n.  14;  though  see  also  p.  403  n.  16. 

p.  1 109c,  p.  3 1 8f .  Kerr  Lj  held  the  basis  of  State  immunity  to  be  ’the  existence  of  a  ’’par  in 
parem  relationship  between  the  State  accorded  and  the  State  according  immunity:  p.  1109a— c; 
p.  3i8d-e.  However,  he  did  not  then  engage  in  abstract  analysis  of  whether  the  EEC  might  be  deemed 
the  'par’  of  a  State.  Rather,  entertaining  no  presupposition  that  such  a  relationship  is  confined  to  States, 
he  held  that  the  existence  of  such  a  relationship  between  a  State  and  the  EEC  depends  on  whether  States 
have  recognized  the  EEC  to  be  entitled  to  immunity  under  international  law.  The  notion  of  a  ‘par  in 
parem’  relationship  thus  played  no  effective  part  in  his  reasoning:  what  mattered  was  to  discover 
whether  States  have  recognized  such  a  relationship  to  exist,  and  have  consequently  recognized  there  to 
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there  has  been  no  recognition  of  any  immunity  of  the  EEC  by  anyone.  It  was  not  suggested 
that  any  foreign  state,  or  any  foreign  courts,  have  recognised  such  a  claim.  Nor  has  any  such 
recognition  been  indicated  on  behalf  of  the  executive  organs  of  the  government  of  the 
United  Kingdom.  No  certificate  about  the  status  of  the  EEC  in  this  connection  was  asked  for 
or  provided  by  the  Secretary  of  State  for  Foreign  Affairs.  And  although  the  Attorney- 
General  was  represented  in  the  winding-up  and  receivership  appeals  on  behalf  of  the  United 
Kingdom,  he  has  not  appeared  in  support  of  the  EEC’s  claim  to  sovereign  immunity. 
Indeed,  as  counsel  for  the  EEC  conceded,  this  is  the  first  occasion  on  which  any  claim  to 
sovereign  immunity  has  been  made  anywhere  on  behalf  of  the  EEC.432 

Consequently,  as  Gibson  LJ  held: 

No  rule  of  customary  international  law,  to  the  effect  that  the  EEC  should  be  accorded 
such  immunity,  and  which  the  common  law  of  this  country  would  be  required  to  apply,  is 
shown  to  exist.433 

The  EEC  was,  therefore,  not  entitled  to  jurisdictional  immunity  at  common 
law.434 

Three  points  are  worthy  of  note  in  this  connection.  First,  the  Court  of  Appeal 
apparently  assumed  that,  if  the  UK  had  been  bound  under  customary  international 
law  to  accord  immunity  before  its  courts  to  the  EEC,  then  it  would  necessarily  have 
followed  that  the  EEC  was  entitled  to  immunity  in  English  law.  This  assumption, 
implicit  in  the  judgment  of  Kerr  LJ,  was  made  express  by  Gibson  LJ  in  the  passage 
quoted  above.435  The  Court  thus  seems  to  have  shared  the  view  of  the  nature  of  the 
relationship  between  English  law  and  customary  international  law  which  was 
favoured  by  the  Court  of  Appeal  in  the  celebrated  case  of  Trendtex  Trading  Corpor¬ 
ation  Ltd.  v.  Central  Bank  of  Nigeria  :43&  namely,  that  ‘the  rules  of  international  law 
from  time  to  time  in  force  are  automatically  incorporated  into  the  common  law’.437 


be  an  international  obligation  to  grant  immunity  to  the  EEC.  If  they  had  recognized  such  an  obligation, 
then  English  courts  would  be  bound  to  give  effect  to  it  (see  text  at  nn.  435—8,  below).  This  might  be 
said  to  be  because  the  English  courts  would  then  consider  there  to  be  a  ‘par  in  parem’  relationship 
between  the  UK  and  the  EEC.  However,  this  would  add  nothing  to  the  fact  that  immunity  would  then 
be  accorded  for  the  simple  reason  that  customary  international  law  required  it  to  be. 

Kerr  LJ  added  that,  for  a  State  to  be  entitled  to  immunity,  the  existence  of  a  ‘par  in  parem’  rela¬ 
tionship,  ‘and  of  the  claimant’s  consequent  right  to  immunity’,  must  also  be  recognized  ‘by  the 
executive  or  legislature  of  the  state  in  whose  courts  the  claim  to  immunity  is  asserted’:  p.  1109c; 
p.  3i8e.  In  the  case  of  a  State,  such  recognition  is  accorded  simply  by  the  Foreign  and  Common¬ 
wealth  Office  recognizing  the  claimant  to  be  a  State.  The  English  courts  then  deem  the  claimant  a 
State  and  apply  to  it  the  rules  of  English  law  appropriate  to  such  entities,  including  the  rules  of 
State  immunity.  In  the  context  of  the  present  matter,  the  UK  clearly  recognizes  the  EEC.  The 
question  was,  rather,  whether  there  is  a  rule  of  English  law  which  entitles  the  EEC  to  immunity 
before  the  English  courts.  However,  to  determine  whether  such  a  rule  exists,  Kerr  LJ  attached  con¬ 
siderable  significance  to  the  practice  of  the  UK  Government  as  revealing  its  attitude  to  the  EEC’s 
entitlement  to  immunity  under  customary  international  law.  See  the  passage  quoted  immediately 
below. 

432  p.  nogd-f;p.  3i8g-h. 

433  p.  ii58f;  p.  359c. 

434  Kerr  LJ  added  that  ‘[sjovereign  states  can  at  least  generally  be  sued  in  their  own  courts.  But  .  .  . 
if  there  were  any  substance  in  [the  EEC’s]  claim,  then  the  EEC  would  evidently  be  immune  every¬ 
where’,  even  in  Luxembourg:  p.  nogf;  p.  318I1. 

435  At  n.  433. 

436  Loc.  cit.  above  (n.  51). 

437  The  formulation  is  that  of  Nourse  LJ :  p.  1116b;  p.  324g-  Nourse  LJ  added  that  rules  of  custom¬ 
ary  international  law  thus  incorporated  into  English  law,  ‘subject  always  to  statute,  are  supreme’:  loc. 
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Indeed,  Nourse  LJ  held  that  this  view — the  so-called  doctrine  of  ‘incorpor¬ 
ation’ — must  now  be  accepted  as  the  prevailing  law.438  Secondly,  the  Court  of 
Appeal  did  not  determine  the  EEC’s  right  to  immunity  by  considering  whether 
there  exists  a  rule  of  customary  international  law  entitling  international  organiz¬ 
ations  in  general  to  immunity  before  national  courts,  assuming  that,  if  there  was 
such  a  rule,  then  the  EEC,  as  an  international  organization  itself,  would  fall  within 
its  ambit.439  Rather,  their  Lordships  considered  solely  the  specific  case  of  the  EEC, 
looking  to  see  whether  that  organization  in  particular  has  been  recognized  as 
entitled  to  immunity  by  virtue  of  a  rule  of  customary  international  law.  The 
Court’s  conclusion  that  the  EEC  is  not  so  entitled  should  not,  therefore,  be  taken  as 
denying  the  existence  of  a  wider  rule  relating  to  certain  categories  or  types  of  inter¬ 
national  organizations  or  even  to  international  organizations  in  general.440  Thirdly, 
Kerr  LJ  stated  that,  while  the  EEC  might  not  be  entitled  in  English  law  to 
immunity  from  the  jurisdiction  of  the  English  courts,  the  doctrine  of  non-justicia¬ 
bility  laid  down  by  the  House  of  Lords  in  the  case  of  Buttes  Gas  and  Oil  Co.  v. 
Ham?ner  (Nos.  2  and  jJ441  might  nevertheless  apply  to  certain  acts  performed  by 
the  EEC  or  by  any  other  international  organization.  Thus  Kerr  LJ  remarked  that, 
where  that  doctrine  applies: 

the  transactions  of  the  EEC  would  certainly  be  entitled  to  the  same  ‘judicial  restraint  or 
abstention’  ...  as  those  of  sovereign  states,  if  and  in  so  far  as  the  issues  raised  in  any 
particular  litigation  rendered  it  clearly  inappropriate  for  our  courts  to  pronounce  on 
them.  But  that  aspect  is  more  appropriately  categorised  as  non-justiciability  in  relation  to 
acts  of  state  or  other  transactions  of  international  entities.  In  the  main,  such  entities 
would  of  course  be  foreign  sovereign  states  .  .  .  But  in  appropriate  situations,  they  might 
well  include  associations  of  states,  such  as  the  EEC,  and  even  international  organis¬ 
ations.442 

In  conclusion,  if  they  had  succeeded  in  establishing  their  alleged  causes  of 
action,  then,  subject  to  certain  possible  defences  which  might  have  been 


cit.  In  contrast  with  the  opinion  described  in  the  text,  this  notion  was  not  expressed  by  any  of  their 
Lordships  in  the  Trendtex  case.  Lord  Denning  MR  and  Shaw  LJ  held  that,  when  a  rule  of  customary 
international  law  is  ‘incorporated’  into  English  law,  the  resulting  rule  of  English  law  changes  to  reflect 
changes  in  its  companion  rule  of  international  law.  However,  they  did  not  hold  that  an  existing  rule  of 
common  law  which  does  not  represent  an  incorporated  rule  of  customary  international  law  is  super¬ 
seded  by  a  new  rule  of  English  law  ‘incorporating’  a  new  rule  of  customary  international  law  if  such  a 
rule  of  international  law  arises  whose  effect  is  inconsistent  with  that  of  the  existing  rule  of  common  law. 
This  point  they  passed  over  sub  silentio. 

438  p.  m6b-c;  p.  324g-h. 

439  It  may  be  noted  that  Kerr  LJ,  in  the  passage  quoted  at  n.  442,  below,  categorizes  the  EEC  as  ‘an 
association  of  states’,  distinguishing  it  from  ‘international  organisations’. 

440  In  Standard  Chartered  Bank  v.  International  Tin  Council  and  others,  Bingham  J  remarked  that 
international  organizations  are  not  entitled  to  jurisdictional  immunity  at  common  law:  see  last  year’s 
volume  of  this  \ ear  Book  at  p.  403  n.  14.  This  passage  must  now  be  read  in  the  light  of  the  Court  of 
Appeal’s  espousal  of  the  doctrine  of  incorporation  (see  text  at  nn.  435-8,  above)  and  its  apparent  readi¬ 
ness  to  grant  the  EEC  immunity  if  it  was  entitled  to  it  under  customary  international  law.  See  further 
ibid.,  p.  403  n.  15;  and  cf.  n.  66  and  text  at  n.  284,  above. 

441  Loc.  cit.  above  (n.  129). 

442  p.  1  io8d-e;  p.  3 1 7g— j . 
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raised,443  the  plaintiffs  would  have  been  able  to  recover  their  debts  from  all  of  the 
defendants,  neither  the  UK  Government,  nor  the  twenty-two  foreign  States  mem¬ 
bers,  nor  the  EEC  being  entitled  to  any  immunity  in  respect  of  the  present  pro¬ 
ceedings.444 

D.  N.  Hutchinson 


443  For  one  such  possible  ‘defence’  to  the  claims  of  at  least  certain  of  the  plaintiffs,  see  text  at 
nn.  248—52,  above.  Furthermore,  the  defendants  contended  that,  even  if  they  were  liable  to  the  plain¬ 
tiffs,  the  plaintiff  brokers  have  nevertheless  disentitled  themselves  from  recovering  from  them  the  sums 
due  under  their  contracts  with  the  ITC,  since,  by  obtaining  arbitral  awards  for  those  sums  against  the 
ITC,  they  have  elected  to  look  for  payment  to  the  ITC  and  to  the  ITC  alone.  This  argument,  if  success¬ 
ful,  would  have  established  a  defence  to  the  plaintiffs’  claims,  rather  than  a  ground  for  striking  out  their 
actions,  and,  though  characterizing  it  as  ‘unattractive’,  Kerr  LJ  consequently  did  not  think  it  necessary 
to  consider  its  merit:  p.  uo6b-c;  pp.  3i5J-3i6a.  NourseLJ,  however,  declared  it  to  be ‘wholly  miscon¬ 
ceived’:  p.  ii30g;  p.  336d. 

444  Owing  to  considerations  of  space,  it  has  not  been  possible  to  note  several  decisions  of  the  British 
courts  which  appeared  in  1988.  (References  to  four  of  these  decisions  can  be  found  in  nn.  2,  4  and  108, 
above.  The  fifth  decision  is  R  v.  Secretary  of  State  for  the  Home  Department,  ex  parte  Sivakumaran 
and  conjoined  appeals  (UN  High  Commissioner  for  Refugees  intervening) ,  [1988]  2  WLR  92,  [1988]  1 
All  ER  193.)  These  decisions  will  be  noted  in  next  year’s  volume  of  this  Year  Book. 
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B.  Private  International  Law* 

Jurisdiction  to  restrain  foreign  proceedings 

Case  No.  /.  In  contemporary  British  private  international  law  there  are  three 
jurisdictional  contexts  in  which  discretion  plays  an  important,  and  probably  an 
increasingly  important,  role.  They  involve  the  power  of  an  otherwise  jurisdiction- 
ally  competent  court  to  stay  its  proceedings;  the  power  of  a  court  in  certain  speci¬ 
fic,  but  often  wide,  circumstances  to  allow  service  of  process  upon  an  absent 
defendant;  and  the  power  of  the  court  to  order  a  defendant,  over  whom  it  has  juris¬ 
diction,  either  to  refrain  from  instituting,  or  to  discontinue,  proceedings  abroad. 
Historically  courts  were  markedly  (although  in  different  degrees  as  between  the 
three  contexts)  cautious  in  the  exercise  of  these  discretions.  It  was  with  regard  to 
jurisdiction  to  stay  proceedings  that  the  winds  of  change  first  began  to  blow1  and  to 
blow  refreshingly.  However,  disconcerting  side  squalls  of  uncertain  force  and 
direction  were  soon  to  be  observed  in  the  other  two  major  areas  of  discretionary 
jurisdiction.  This  in  its  turn  gave  rise  to  a  craving  for  ordered  uniformity.  That  the 
same  guide-lines  for  the  exercise  of  discretion  should  be  equally  applicable  in  all 
three  contexts  had  an  obvious  but  meretricious  attraction — meretricious  because 
basic  policy  considerations  operative  in  the  three  contexts  are  significantly 
different. 

In  the  first-mentioned  context  the  basic  question  is  as  to  whether  a  plaintiff  who 
has,  in  accordance  with  the  normal  rules,  established  the  court’s  jurisdiction  over 
the  defendant  should  nevertheless  be  denied  his  right  of  access  to  the  court.  In  the 
second-mentioned  context  the  question  is  as  to  whether  a  plaintiff,  who  has  failed 
to  establish  the  court’s  jurisdiction  over  the  defendant  in  accordance  with  those 
rules,  should  nevertheless  be  allowed  to  obtain  access  to  the  court  as  a  result  of 
being  permitted  to  serve  process  upon  an  absent  defendant.  In  the  last-mentioned 
context,  the  question  is  as  to  whether  a  party  who  has  been,  or  is  likely  to  be,  made 
a  defendant  in  foreign  proceedings  may  seek  the  English  court’s  protection — the 
result  of  his  success  in  this  endeavour  often  in  practice  being  that  the  case  against 
him  will  be  heard  in  an  English  court.  That  similar  guide-lines  (except  of  a  most 
general  sort)  would  be  appropriate  in  these  differing  situations  would  appear  at 
first  sight  to  be  improbable. 

However,  in  1986  the  House  of  Lords  did  find  itself  able  to  accommodate  the 
first  two  types  of  situation  under  a  single,  if  somewhat  loose,  rubric.  In  Spiliada 
Maritime  Corporation  v.  Cansulexf  a  case  itself  concerned  with  an  application  to 
allow  service  out  of  the  jurisdiction  under  RSC  Order  n,  rule  (1),  Lord  Goff  of 
Chieveley,  having  referred  extensively  to  authorities  on  the  staying  of  actions,  said: 
‘It  seems  to  me  inevitable  that  the  question  in  both  groups  of  cases  must  be,  at  bot¬ 
tom,  ...  to  identify  the  forum  in  which  the  case  can  be  suitably  tried  for  the  inter¬ 
ests  of  all  the  parties  and  for  the  ends  of  justice’.3  The  Scottish  doctrine  of  forum 
non  conveniens  was  embraced  and  made  applicable  in  both  contexts.  The  accom¬ 
modation  was  made  easier  by  differentiation  in  the  matter  of  burden  of  proof — it 


*  ©  P.  B.  Carter,  1989. 

1  The  Atlantic  Star,  [1974]  AC  436,  and  this  Year  Book,  46  (1972-3),  p.  428;  MacShannon  v.  Rock- 
ware  Glass  Ltd.,  [1978]  AC  795,  and  this  Year  Book,  49  (1978),  p.  291. 

2  [1987]  AC  460.  See  this  Year  Book,  57  (1986),  p.  429. 

3  [1987]  AC  460,  480. 
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being  upon  a  defendant  who  seeks  to  stay  proceedings  and  upon  a  would-be  plantiff 
who  seeks  leave  to  serve  an  absent  potential  defendant.  It  would  seem,  too,  that 
assimilation  even  at  the  substantive  level  was  not  quite  complete,  for  whereas  in  an 
application  for  a  stay  the  defendant  has  to  identify  a  more  appropriate  foreign 
forum ,  the  applicant  for  leave  to  serve  ex  juris  under  RSC  Order  1 1  must  show  that 
England  would  be  the  most  appropriate  forum. 

Even  before  Spiliada  Maritime  Corporation  v.  Cansulex  Ltd.  there  had  been 
suggestions  that  the  position  in  the  third  of  the  jurisdictional  contexts  listed  above 
in  which  discretion  plays  a  major  role,  namely  applications  to  enjoin  foreign  pro¬ 
ceedings,  could  be  assimilated  to  that  obtaining  in  cases  of  applications  to  stay  Eng¬ 
lish  proceedings.  This  possibility  was  indeed  envisaged  in  1980  by  no  less  a  judge 
than  Lord  Scarman  in  Castanho  v.  Brown  and  Root  (UK)  Ltd.4  Reservations  on 
this  score  were,  however,  subsequently  voiced  by  Lord  Goff  in  South  Carolina  Co. 
v.  Assurantie  NV.S 6  The  position  has  now  been  clarified  in  the  recent  opinion  of  the 
Privy  Council  (also  delivered  by  Lord  Goff)  in  Societe  Nationale  Industrielle  Aer¬ 
ospatiale  v.  Lee  Kuijakf  This  case  appears  to  supply  the  final  major  piece  in  the 
newly  created  jigsaw  of  jurisdictional  discretion.  The  facts  of  the  case  were  as 
follows. 

A  Brunei  business  man  resident  in  Brunei  was  killed  in  a  helicopter  crash  there. 
The  helicopter  had  been  manufactured  by  a  French  company,  was  owned  by  an 
English  company,  and  was  operated  and  serviced  by  a  Malaysian  company.  The 
plaintiffs,  the  widow  of  the  deceased  and  the  administrators  of  his  estate,  instituted 
proceedings  in  Brunei  against  the  Malaysian  operators  and  the  French  manufac¬ 
turers;  in  France  against  the  French  manufacturers;  and  in  Texas  against  (amongst 
others)  the  French  company  and  its  associated  companies  and  the  Malaysian  com¬ 
pany  and  its  associates.  The  Texas  court  had  jurisdiction  over  the  French  company 
because  it  carried  on  business  in  Texas.  The  French  proceedings  against  the 
French  company  were  subsequently  discontinued,  and  the  plaintiff’s  claim  against 
the  Malaysian  company  was  settled.  The  French  company  applied  unsuccessfully 
to  the  Texas  court  to  dismiss  the  action  there  on  grounds  of  forum  non  conveniens . 
Discovery  took  place  and  a  date  was  fixed  for  trial  in  Texas.  The  French  company 
then  applied  to  the  Brunei  Darussalam  High  Court  for  an  injunction  to  restrain  the 
plaintiffs  from  continuing  the  Texas  action.  This  was  refused.  The  plaintiffs  gave 
undertakings  that  they  would  agree  to  trial  without  a  jury  in  Texas  and  they 
accepted  that  in  the  Texas  trial  the  law  of  Brunei  would  be  applicable  on  the  issue 
of  liability  and  as  to  quantum  of  damages,  so  that  no  claim  would  lie  against  the 
French  company  on  the  basis  of  strict  liability  or  for  punitive  damages.  The 
French  company  gave  undertakings  to  protect  the  position  of  the  plaintiffs  and 
their  Texas  attorneys  in  Brunei,  and  to  facilitate  speedy  trial  of  the  action  there.  A 
contribution  notice  was  served  by  the  French  company,  on  the  Malaysian  com¬ 
pany,  which  intimated  that  it  would  submit  to  jurisdiction  in  Brunei,  but  not  in 
Texas,  and  that  it  would  accept  service  of  a  third  party  notice  issued  by  the  French 
company  in  Brunei.  The  French  company  accepted  service  in  Brunei  of  a  writ 
issued  by  the  owners  and  insurers  of  the  helicopter.  The  Brunei  Darussalam  Court 
of  Appeal  dismissed  the  French  company’s  appeal  against  the  refusal  of  the  injunc- 


4  [1981]  AC  557. 

5  [1987]  AC  24,  45.  See  this  Year  Book,  57  (1986),  p.  434. 

6  [1987]  AC  871. 
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tion  they  sought,  holding  that,  having  regard  to  the  work  done  by  the  plaintiff’s 
Texas  lawyers,  Texas  had  become  the  natural  forum.  However,  the  Privy  Council 
allowed  the  French  company’s  further  appeal. 

In  the  Court  of  Appeal  reliance  had  been  placed  upon  the  speech  of  Lord  Scar- 
man  in  Castanho  v.  Brown  and  Root  (UK)  Ltd.7  where  he  had  said:  ‘The  principle 
is  the  same  whether  the  remedy  sought  is  a  stay  of  English  proceedings  or  a 
restraint  upon  foreign  proceedings’,  and  he  had  accordingly  transposed  the  text 
originally  propounded  by  Lord  Diplock  in  MacShannon  v.  Rockware  Glass  Ltd.8 
in  the  former  context,  as  follows:  ‘Transposed  into  the  present  context,  this  formu¬ 
lation  means  that  to  justify  the  grant  of  an  injunction  the  defendants  must  show: 
(a)  that  the  English  court  is  a  forum  to  whose  jurisdiction  they  are  amenable  in 
which  justice  can  be  done  at  substantially  less  inconvenience  and  expense,  and  (b) 
the  injunction  must  not  deprive  the  plaintiff  of  a  legitimate  personal  or  juridical 
advantage  which  would  be  available  to  him  if  he  invoked  the  [foreign]  jurisdic¬ 
tion’.9  After  referring  to  this  Lord  Goff,  delivering  the  opinion  of  the  Privy  Coun¬ 
cil,  observed  that  Lord  Scarman’s  words  had  been  ‘substantially  founded  on  the 
much-quoted  dictum  of  Lord  Diplock  in  MacShannon  v.  Rockware  Glass  Ltd. 
[1978]  AC  795,  812,  which  has  to  a  considerable  extent  been  overtaken  by  the  sub¬ 
sequent  development  of  the  law  in  Spiliada’ s  case  [1987]  AC  460,  475-478,  and 
482-484’. 10  Later  in  his  judgment  Lord  Goff  said: 

If  Lord  Scarman’s  approach  in  Castanho’ s  case  were  to  be  adapted  to  take  account  of  the 
statement  of  principle  expressed  in  Spiliada’ s  case  as  applicable  in  cases  of  stay  of  proceed¬ 
ings,  it  would  presumably  read  as  follows.  To  justify  the  grant  of  an  injunction,  the  defen¬ 
dant  must  show:  (a)  that  the  English  court  is  the  natural  forum  for  the  trial  of  the  action,  to 
whose  jurisdiction  the  parties  are  amenable;  and  (b)  that  justice  does  not  require  that  the 
action  should  nevertheless  be  allowed  to  proceed  in  the  foreign  court." 

However,  as  his  Lordship  went  on  to  point  out,  a  principle  so  stated  would  in  prac¬ 
tice 

have  the  effect  that,  where  the  parties  are  in  dispute  on  the  point  whether  the  action  should 
proceed  in  an  English  or  a  foreign  court,  the  English  court  would  be  prepared,  not  merely  to 
decline  to  adjudicate  by  granting  a  stay  of  proceedings  on  the  ground  that  the  English  court 
was  forum  non  conveniens,  but,  if  it  concluded  that  England  was  the  natural  forum,  to 
restrain  a  party  from  proceedings  in  the  foreign  court  on  that  ground  alone.  Their  Lordships 
cannot  think  that  this  is  right:  ...  it  leads  to  the  conclusion  that,  in  a  case  where  there  is 
simply  a  difference  of  view  between  the  English  court  and  the  foreign  court  as  to  which  is  the 
natural  forum,  the  English  court  can  arrogate  to  itself,  by  the  grant  of  an  injunction,  the 
power  to  resolve  the  dispute.12 

In  short,  the  refusal  to  grant  a  stay  must  not  automatically  lead  to  the  granting  of 
an  injunction,  for  the  criteria  to  be  applied  in  the  exercise  of  discretion  differ  as 
between  the  two  contexts.  As  Lord  Goff  pointed  out,  if  the  position  were  otherwise 
in  a  case  such  as  MacShannon  v.  Rockware  Glass  Ltd.13  a  Scottish  court,  having 
concluded  that  Scotland  was  the  natural  forum  for  the  trial  of  the  action,  might  for 

7  [1981]  AC  557. 

8  [i978]  AC  795-  8l2- 

9  [1981]  AC  557,  575. 

10  [1987]  AC  871,  891. 

11  Ibid.  895. 

12  Ibid.  89s. 

13  Ibid. 
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that  reason  alone  grant  an  interdict  restraining  the  plaintiffs  from  proceeding  in 
England. 

Earlier  in  his  judgment  Lord  Goff  had  referred  to  principles  that  have  evolved 
during  the  long  history  of  the  case  law  controlling  the  availability  of  injunctions 
restraining  a  party  from  commencing  or  pursuing  foreign  legal  proceedings,  and  he 
concluded  that  ‘the  long  line  of  English  cases  still  provides  useful  guidance  on  the 
circumstances  in  which  such  injunctions  may  be  granted;  though  of  course  the  law 
on  the  subject  is  in  a  continuous  state  of  development.’14  His  Lordship’s  review  of 
the  case  law  included  both  the  famous  doctrinal  explanation  and/or  apologia  of 
Vice-Chancellor  Leach  in  Bushby  v.  Munday  that  in  granting  an  injunction  ‘this 
court  does  not  pretend  to  any  interference  with  the  other  court;  it  acts  upon  the 
defendant  by  punishment  for  his  contempt  in  his  disobedience  to  the  order  of  the 
court  .  .  .  V5  and  the  salutary  realism  of  Scrutton  L]  in  Cohen  v.  Rothfield 16  when 
he  admonished  that,  since  an  order  does  indirectly  affect  the  foreign  court,  the 
jurisdiction  is  one  which  must  be  exercised  with  great  caution.  Lord  Goff  referred, 
too,  to  the  ‘authority  that  the  court  will  only  restrain  the  plaintiff  from  pursuing  the 
foreign  proceedings  if  the  pursuit  of  such  proceedings  is  regarded  as  vexatious  or 
oppressive’.17  Of  this  his  Lordship  said:  ‘though  it  should  not  be  regarded  as  the 
only  ground  upon  which  the  jurisdiction  may  be  exercised,  [it]  is  of  such  import¬ 
ance  .  .  .  that  it  is  desirable  to  examine  it  in  detail’.18  However,  the  Privy  Council 
specifically  concluded19  ‘that  the  fact  that  the  Scottish  principle  of  forum  non  con¬ 
veniens  has  now  been  adopted  in  England  and  is  applicable  in  cases  of  stay  of  pro¬ 
ceedings  provides  no  good  reason  for  departing’  from  long-established  principles 
relating  to  the  availability  of  injunctions. 

Lord  Goff  said: 

In  the  opinion  of  their  Lordships,  in  a  case  such  as  the  present  where  a  remedy  for  a  par¬ 
ticular  wrong  is  available  both  in  the  English  (or,  as  here,  the  Brunei)  court  and  in  a  foreign 
court,  the  English  or  Brunei  court  will,  generally  speaking,  only  restrain  the  plaintiff  from 
pursuing  proceedings  in  the  foreign  court  if  such  pursuit  would  be  vexatious  or  oppressive. 
This  presupposes  that,  as  a  general  rule,  the  English  or  Brunei  court  must  conclude  that  it 
provides  the  natural  forum  for  the  trial  of  the  action;  and  further,  since  the  court  is  con¬ 
cerned  with  the  ends  of  justice,  that  account  must  be  taken  not  only  of  injustice  to  the 
defendant  if  the  plaintiff  is  allowed  to  pursue  the  foreign  proceedings,  but  also  of  injustice  to 
the  plaintiff  if  he  is  not  allowed  to  do  so.  So  the  court  will  not  grant  an  injunction  if,  by 
doing  so,  it  will  deprive  the  plaintiff  of  advantages  in  the  foreign  forum  of  which  it  would  be 
unjust  to  deprive  him.20 

His  Lordship,  however,  added  that  ‘as  the  present  case  shows,  that  problem  can 
often  be  overcome  by  appropriate  undertakings  given  by  the  defendant,  or  by 
granting  an  injunction  on  appropriate  terms’.21 

Turning  to  the  facts  giving  rise  to  the  instant  litigation  Lord  Goff  had  no  doubt 


14  Ibid.  896. 

15  (1821)  5  Madd.  297,  307. 

16  [1919]  1  KB  410,  413. 

17  Ibid.  493. 

18  [1987]  AC  871,  893. 

19  Ibid.  896. 
zo  Ibid.  896. 

Ibid.  896. 
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that  the  ‘natural  forum’  was  Brunei.  Rejecting  the  contrary  conclusion  which  had 
been  reached  in  the  Court  of  Appeal,  his  Lordship  said  that 

their  Lordships  do  not  consider  that  the  fact  that  the  Texas  lawyers  had  been  so  engaged 
[i.e.  in  seeking  to  obtain  dismissal  in  Texas  on  the  ground  of  forum  non  conveniens  and  in 
seeking  discovery]  during  the  period  in  question  can  possibly  have  the  effect  of  now  render¬ 
ing  Texas  the  natural  forum  for  the  trial  of  the  action  instead  of  Brunei  .  .  .  the  Court  of 
Appeal  in  concluding  that  Texas  had  replaced  Brunei  as  the  natural  forum ,  took  into  account 
matters  which  ought  not  to  have  been  taken  into  account.22 

His  Lordship  then  laid  down  this  rule: 

The  mere  fact  that  the  courts  of  Brunei  provide  the  natural  forum  for  the  action  is,  for 
reasons  already  given,  not  enough  in  itself  to  justify  the  grant  of  an  injunction.  An  injunction 
will  only  be  granted  to  prevent  injustice,  and,  in  the  context  of  a  case  such  as  the  present, 
that  means  that  the  Texas  proceedings  must  be  shown  in  the  circumstances  to  be  vexatious 
or  oppressive.23 

The  position  would  then  appear  to  be  that  the  applicant  for  an  injunction  to 
restrain  foreign  proceedings  against  him  bears  a  twofold  burden.  He  must  first 
show,  not  only  that  the  foreign  court  is  not  the  natural  forum ,  but  that  the  forum  in 
which  the  injunction  is  sought  is  the  natural  forum.  In  the  unlikely  event  of  his  only 
being  able  to  show  that  a  third  country  would  be  the  natural  forum ,  the  court  in 
which  the  injunction  is  sought  would  presumably  not  be  disposed  to  intervene. 
Secondly,  the  applicant  must  show  that  to  allow  the  foreign  proceedings  to  com¬ 
mence  or  continue  would  cause  him  positive  injustice.  In  most  cases  this  latter  will 
involve  him  in  showing  that  in  the  circumstances  the  foreign  proceedings  would  be 
vexatious  or  oppressive. 

The  only  substantial  link  between  this  test,  and  that  propounded  in  the  Spiliada 
case  for  application  in  cases  in  which  a  stay  of  forum  proceedings  is  sought  or  leave 
to  serve  an  absent  defendant  is  sought,  would  appear  to  lie  in  the  concept  of  the 
natural  forum.  As  this  concept  is  common  to  all  three  contexts  of  jurisdictional  dis¬ 
cretion,  findings  relative  to  it  in  one  context  presumably  have  authoritative  weight 
in  the  other  two  contexts. 

The  Privy  Council  found  in  Societe  Nationale  Industrielle  Aerospatiale  v.  Lee 
Kuijfak  that  the  appellants  had  discharged  the  heavy  twofold  burden  resting  on 
them,  and  that  therefore  an  injunction  should  be  granted  restraining  the  plaintiffs 
from  proceeding  in  Texas. 

The  appellant  was,  in  fact,  not  able  to  show  that  the  Texas  proceedings  were 
vexatious  or  oppressive  on  the  ground  that  the  plaintiffs  were  seeking  in  an 
inappropriate  forum  to  impose  a  strict  liability  or  liability  for  punitive  damages 
which  would  not  be  available  in  the  natural  forum,  because  these  points  had  been 
effectively  neutralized  by  the  plaintiff’s  various  undertakings.  There  was,  however, 
a  different  way  in  which  to  allow  the  Texas  proceedings  would  be  oppressive  to  the 
defendants.  The  Malaysian  operating  company  contested  the  jurisdiction  of  the 
Texas  court,  but  did  not  contest  the  jurisdiction  of  the  Brunei  court.  It  was,  there¬ 
fore,  a  distinct  possibility  that  they  would  not  be  a  party  to  any  Texas  proceedings. 
In  these  circumstances,  if  the  defendants  were  held  liable  in  Texas,  they  would 
have  to  commence  separate  proceedings,  presumably  in  Brunei,  in  order  to  obtain 


22  Ibid.  899. 

23  Ibid.  899. 
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any  indemnity  or  contribution  from  them.  This  would  be  expensive  and  incon¬ 
venient.  Moreover,  the  Texas  judgment  might  not  be  accorded  recognition  in  those 
subsequent  Brunei  proceedings.  Lord  Goff  summarized  this  position  thus: 

So  SNIAS  [the  defendants]  are  now,  it  appears,  in  the  unenviable  position  that,  if  the 
plaintiffs  are  not  restrained  from  continuing  their  proceedings  in  Texas,  SNIAS  may  well  be 
unable  to  claim  over  against  Bristow  Malaysia  in  those  proceedings;  and  that,  if  held  liable  to 
the  plaintiffs  in  the  Texas  court,  they  may  have  to  bring  a  separate  action  in  Brunei  against 
Bristow  Malaysia  in  which  they  may  have  to  establish  their  own  liability  to  the  plaintiffs 
before  they  can  be  entitled  to  claim  contribution  from  Bristow  Malaysia,  with  all  the  atten¬ 
dant  difficulties  which  this  would  involve,  including  the  possibility  of  inconsistent  conclu¬ 
sions  on  the  issue  of  liability.  Their  Lordships  are  of  the  opinion  that  for  the  plaintiffs  to  be 
permitted  to  proceed  in  a  forum,  Texas,  other  than  the  natural  forum,  Brunei,  with  that 
consequence,  could  indeed  lead  to  serious  injustice  to  SNIAS,  and  that  the  plaintiff’s  con¬ 
duct  in  continuing  with  their  proceedings  in  Texas  in  these  circumstances  should  properly 
be  described  as  oppressive.  Furthermore,  no  objection  to  the  grant  of  an  injunction  to 
restrain  the  plaintiffs  from  continuing  with  these  proceedings  can  be  made  by  them  on  the 
basis  of  injustice  to  them,  having  regard  to  the  undertakings  given  by  SNIAS.  It  follows 
that,  in  their  Lordships’  opinion,  an  injunction  should  be  granted.24 

The  injunction  was  granted  on  terms,  these  provisionally  being  essentially  based 
upon  those  contained  in  the  defendants’  various  undertakings. 

The  Privy  Council  has  clearly  resolved  much  pre-existing  uncertainty — that 
uncertainty  itself  deriving  very  largely  from  the  developments  over  the  past  two 
decades  in  the  other  areas  of  jurisdictional  discretion.  However,  as  Lord  Goff  him¬ 
self  said,  ‘Of  course  the  law  on  the  subject  is  in  a  continuous  state  of  develop¬ 
ment.’25  One  may  conjecture  that,  although  the  concept  of  natural  forum  is  now 
largely  crystallized,  the  concept  of  ‘oppression’  may  be  ripe  for  refurbishment. 
Moreover,  the  part  to  be  played  by  the  ‘undertakings’  of  parties  in  this  area  of  the 
law  is  perhaps  likely  to  be  increased  and  elaborated. 

Foreign  penal  laws 

Case  No.  2.  In  the  recent  case  of  US  v.  Inkleyzb  the  Court  of  Appeal  refused  to 
enforce  a  Florida  judgment  based  upon  a  United  States  ‘appearance  bond’  on  the 
ground  that  English  courts  do  not  enforce  foreign  penal  laws  or  foreign  penal  judg¬ 
ments.  The  defendant,  a  British  subject,  had  been  arrested  in  the  United  States  in 
1983  and  charged  with  various  offences  in  the  nature  of  fraud  relating  to  the  sale  or 
attempted  sale  of  non-existent  oil  wells  to  citizens  of  the  United  States.  Sub¬ 
sequently  a  United  States  District  Court  had  released  him  on  bail,  it  being  a  con¬ 
dition  of  the  release  that  he  entered  into  an  ‘appearance  bond’  in  the  sum  of 
$48,000.  Later  in  the  year  the  defendant’s  father  died  in  England  and  the  District 
Court  then  allowed  him  to  be  absent  from  the  United  States  for  up  to  30  days.  He 
returned  to  England  where  he  remained.  In  1985  the  United  States,  as  plaintiffs, 
obtained  a  final  judgment  in  a  Florida  District  Court  for  $48,000,  the  amount  of 
the  bond,  plus  interest.  The  following  year  the  United  States,  as  plaintiffs,  issued  a 
writ  in  the  English  High  Court  to  enforce  that  judgment  in  England.  The  Court  of 
Appeal,  reversing  Gatehouse  J,  held  that  the  High  Court  had  no  jurisdiction  to 
entertain  the  plaintiff’s  action  and  that  it  should  be  struck  out. 

24  Ibid.  902. 

2s  Ibid.  896 

26  [1988]  3  WLR  304. 
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Purchas  LJ,  giving  the  judgment  of  the  Court,  referred  to  the  approval  by  the 
Privy  Council  in  Huntington  v.  Attrill 27  of  the  dictum  of  Gray  J  in  the  United 
States  Supreme  Court  in  Wisconsin  v.  Pelican  Insurance  Co. 28  to  the  effect  that: 
‘The  rule  that  the  courts  of  no  country  execute  the  law  of  another  applies  not  only 
to  prosecutions  and  sentences  for  crimes  and  misdemeanours,  but  to  all  suits  in 
favour  of  the  state  for  the  recovery  of  pecuniary  penalties  for  any  violation  of  stat¬ 
utes  for  the  protection  of  its  revenue  or  other  municipal  laws,  and  to  all  judgments 
for  such  penalties’.  Of  this  dictum  Lord  Watson,  giving  the  opinion  of  the  Privy 
Council  in  Huntington  v.  Attrill,  said:  ‘Their  Lordships  do  not  hesitate  to  accept 
the  exposition  of  the  law,  which,  in  their  opinion,  discloses  the  proper  test  for 
ascertaining  whether  an  action  is  penal  within  the  meaning  of  the  rule’.29  Purchas 
LJ  referred,  too,  to  Lord  Watson’s  earlier  statement  that: 

Judicial  decisions  in  the  state  where  the  cause  of  action  arose  are  not  precedents  which 
must  be  followed,  although  the  reasoning  upon  which  they  are  founded  must  always  receive 
careful  consideration,  and  may  be  conclusive.  The  court  appealed  to  must  determine  for 
itself,  in  the  first  place,  the  substance  of  the  right  sought  to  be  enforced;  and,  in  the  second 
place,  whether  its  enforcement  would,  either  directly  or  indirectly,  involve  the  execution  of 
the  penal  law  of  another  state.30 

Finally  Purchas  LJ  made  reference  to  what  Ackner  LJ  said  in  Attorney -General  of 
New  Zealand  v.  Ortiz 31  when  that  case  was  before  the  Court  of  Appeal: 

Huntington  s  case  makes  it  clear  that  the  first  part  of  Mr  Gray’s  [counsel’s]  definition  of 
foreign  penal  law,  namely  that  it  must  be  part  of  the  criminal  code  of  a  foreign  country,  is 
not  sustainable.  The  right  which  it  is  sought  to  enforce  may  be  a  right  which  arises  under 
legislation  which  is  essentially  designed  to  regulate  commercial  activities  such  as  company 
legislation  which  may  well  contain  a  penal  provision.  I  agree  with  the  judge  that  it  cannot  be 
right  simply  to  categorise  the  statute  sought  to  be  enforced  as  a  whole.  The  court  must  pay 
regard  to  the  particular  provision  of  the  foreign  law  which  it  is  sought  to  enforce  ...  32 

Purchas  LJ  saw  the  following  propositions  as  emerging  from  these33  authorities: 

(1)  the  consideration  of  whether  the  claim  sought  to  be  enforced  in  the  English  courts  is 
one  which  involves  the  assertion  of  foreign  sovereignty,  whether  it  be  penal,  revenue  or 
other  public  law,  is  to  be  determined  according  to  the  criteria  of  English  law;  (2)  that  regard 
will  be  had  to  the  attitude  adopted  by  the  courts  in  the  foreign  jurisdiction  which  will  always 
receive  serious  attention  and  may  on  occasions  be  decisive;  (3)  that  the  category  of  the  right 
of  action,  i.e.  whether  public  or  private,  will  depend  on  the  party  in  whose  favour  it  is 
created,  on  the  purpose  of  the  law  or  enactment  in  the  foreign  state  on  which  it  is  based  and 
on  the  general  context  of  the  case  as  a  whole;  (4)  that  the  fact  that  the  right,  statutory  or 
otherwise,  is  penal  in  nature  will  not  deprive  a  person,  who  asserts  a  personal  claim  depend¬ 
ing  thereon,  from  having  recourse  to  the  courts  of  this  country;  on  the  other  hand,  by  what¬ 
ever  description  it  may  be  known  if  the  purpose  of  the  action  is  the  enforcement  of  a 

27  [1893]  AC  150. 

28  (1887)  127  US  265. 

29  [1893]  AC  150,  157. 

30  Ibid.  155. 

31  [1984]  AC  1. 

32  Ibid.  33. 

33  His  Lordship  also  cited  Schemmer  v.  Property  Resources  Ltd.,  [1975]  Ch.  273,  the  judgment  of 
Lawrence  LJ  in  Banco  de  Vizcaya  v.  Don  Alfonso  de  Bourbon  y  Austria,  [1935]  1  KB  140,  and  the 
speech  of  Lord  Keith  of  Avonholm  in  Government  of  India  v.  Taylor,  [1955]  AC  491,  in  support  of  the 
view  that  refusal  to  enforce  foreign  penal  and  revenue  laws  is  simply  part  of  a  wider  refusal  to  enforce 
foreign  public  laws  generally. 
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sanction,  power  or  right  at  the  instance  of  the  state  in  its  sovereign  capacity,  it  will  not  be 
entertained;  (5)  that  the  fact  that  in  the  foreign  jurisdiction  recourse  may  be  had  in  a  civil 
forum  to  enforce  the  right  will  not  necessarily  affect  the  true  nature  of  the  right  being 
enforced  in  this  country.34 

His  Lordship  then  concluded: 

Applying  the  above  criteria  to  the  facts  of  this  case  we  have  come  firmly  to  the  conclusion 
that  the  general  context  and  background  against  which  the  appearance  bond  was  executed 
was  criminal  or  penal.  The  power  to  require  the  execution  of  the  bond  arose  from  section 
3146  et  seq.  of  the  United  States  Code  for  Crimes  and  Criminal  Procedure.  The  circum¬ 
stances  in  which  it  came  into  existence  were  clearly  criminal  in  nature  and  breaches  of  the 
conditions  incorporated  in  it  could  give  rise  to  further  criminal  process.  Finally,  the  whole 
purpose  of  the  bond  was  to  ensure,  so  far  as  it  was  possible,  the  presence  of  the  executor  of 
the  bond  to  meet  justice  at  the  hands  of  the  state  in  a  criminal  prosecution.  The  fact  that  the 
obligations  under  the  bond  were  the  subject  matter  of  a  declaratory  judgment  in  a  civil  court 
does  not  affect,  in  our  judgment,  the  basic  characteristic  of  the  right  which  that  judgment 
itself  enforced,  namely  the  right  of  the  state  as  the  administrator  of  public  law  and  justice  to 
ensure  the  due  observance  of  the  criminal  law  or  the  exaction  of  pecuniary  penalties  if  that 
course  was  frustrated.  Notwithstanding  its  civil  clothing,  the  purpose  of  the  action  initiated 
by  the  writ  issued  in  this  case  was  the  due  execution  by  the  United  States  of  America  of  a 
public  law  process  aimed  to  ensure  the  attendance  of  persons  accused  of  crime  before  the 
criminal  courts.35 

Although  the  precise  issue  in  US  v.  Inkley  had  seemingly  not  previously  fallen  to 
be  decided  in  a  reported  English  case,  the  decision  cannot  be  seen  as  making  new 
law  in  any  significant  way.  It  is  clearly  consistent  with  the  general  pattern  of  estab¬ 
lished  law.  It  is  perhaps  a  corollary  of  this  that  no  opportunity  was  taken  to  re-think 
basic  policies. 

A  fundamental  question  must  be  as  to  why  courts  should  refuse  to  enforce 
foreign  penal  laws  or  foreign  penal  judgments.  Historically  justification  has  been 
sought  in  terms  of  variations  on  the  theme  that  the  imposition  of  a  penalty  reflects 
the  exercise  by  a  State  of  its  sovereign  power,  and  that  this  can  have  no  effect  in  the 
territory  of  another  State.  As  late  as  1955  Lord  Keith  of  Avonholm  in  Government 
of  India  v.  Taylor 36  had  said  (although  seemingly  without  conviction)  when  speak¬ 
ing  of  the  similar  attitude  taken  by  the  courts  with  regard  to  foreign  revenue  laws, 
that  ‘one  explanation’  ‘may  be  thought  to  be'  that  ‘an  assertion  of  sovereign  authority 
by  one  state  within  the  territory  of  another  ...  is  (treaty  or  convention  apart)  con¬ 
trary  to  all  concepts  of  independent  sovereignties’.37  The  notion  was  specifically 
invoked  in  the  first,  and  again  referred  to  in  the  fourth,  of  the  five  propositions 
enunciated  in  US  v.  Inkley.  It  is,  nevertheless,  it  is  submitted,  scarcely  adequate 
either  as  an  analytical,  or  as  a  practical,  explanation  of  the  rule.  The  ultimate  expla¬ 
nation  at  least  in  the  case  of  foreign  penal  laws  is  rather  to  be  found  in  more  mun¬ 
dane  considerations  of  policy  and  of  practicality.  As  a  matter  of  policy  the  content 
of  the  criminal  law,  its  sanctions,  the  fact  and  the  methods  of  its  enforcement  have 
been  regarded  as  essentially  and  exclusively  national  or  domestic  matters.  At  the 
same  time  the  rule  is  partly  a  consequence  of  the  wide  variety  and  often  contro¬ 
versial  nature  of  criminal  penalties.  Moreover,  the  enforcement  of  unfamiliar  and 

34  [1988]  3  WLR  304,  312. 

35  Ibid.  312. 

36  [ 1 955]  AC  491. 

37  Ibid.  511.  Italics  supplied.  This  was  cited  by  Purchas  LJ  in  US  v.  Inkley  :  see  n.  33,  above. 
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alien  penalties,  even  if  not  intrinsically  objectionable,  could  present  practical  diffi¬ 
culties. 

A  question  might  be  asked  as  to  whether  these  policy  and/or  practical  consider¬ 
ations  reach  out  to  a  situation  such  as  that  with  which  the  Court  of  Appeal  was 
faced  in  US  v.  Inkley.  The  Court  there  was,  of  course,  right  to  hold  that  it  is  for  an 
English  forum  to  characterize  a  foreign  law  or  judgment  as  penal  or  otherwise.  The 
English  court  may  take  account  of  the  way  in  which  the  law  or  judgment  is  seen  or 
classified  in  the  foreign  country  concerned,  but  this  is  in  no  way  conclusive.  Of 
course,  the  Court  of  Appeal  was  right,  too,  not  to  be  unduly  influenced  by  the  cir¬ 
cumstance  that  the  English  action  itself  was  in  form  a  civil  action.  But  forum  char¬ 
acterization  is  ultimately  a  matter  of  policy.  The  weight  and  balance  of  policy 
factors  may  shift  with  the  passage  of  time.  It  is  to  be  noted  that  the  two  of  the  three 
cases  principally  relied  upon  by  the  Court  of  Appeal,  Wisconsin  v.  Pelican  Insur¬ 
ance  Co.  and  Huntington  v.  Attrill,  were  decided  respectively  102  and  96  years  ago, 
and  that  the  third,  Attorney-General  of  New  Zealand  v.  Ortiz ,  when  it  went  to  the 
House  of  Lords  was  decided  on  a  different  and  much  narrower  ground.  Attitudes 
have  perhaps  changed  and  are  changing.  Inhibitions  concerning  foreign  criminal 
law  are  becoming  less  entrenched.  Evidence  of  this  is  provided  by,  for  example,  the 
ever-growing  proliferation  of  extradition  treaties  and  by  an  increasing  willingness 
to  make  provision  for  the  supply  of  evidence  to  foreign  criminal  courts.  Given  the 
state  of  authority  it  was  no  doubt  not  open  to  the  Court  of  Appeal  in  US  v.  Inkley 
to  question  the  dogma  that  an  English  court  will  not  enforce  directly  or  indirectly  a 
foreign  penal  law  or  judgment.  It  would,  however,  have  been  open  to  a  bold  court, 
faced  with  what  it  could  have  seen  as  a  particular  case  of  novel  instance,  to  pause  to 
assess  the  policy  factors  properly  to  be  regarded  as  underlying  the  dogma,  and  to 
consider  whether  these  factors  required  that  what  the  plaintiff  government  was 
seeking  be  castigated  as  the  enforcement  of  a  penal  law  or  judgment. 

Acquisition  of  a  domicile  of  choice 

Case  No.  3.  It  is  axiomatic  that  the  acquisition  of  a  domicile  of  choice  involves 
residence  combined  with,  and  coinciding  with,  the  requisite  intention.  There  has 
accumulated  a  considerable  body  of  case  law  defining,  refining  and  indeed  develop¬ 
ing  the  nature  of  that  intention.  In  general  terms  what  is  required  is  proof  of  the 
formation  by  the  propositus  of  an  intention  to  remain  permanently,  or  at  least  inde¬ 
finitely,  in  the  country  in  which  it  is  sought  to  show  that  a  domicile  of  choice  has 
been  acquired.  On  the  other  hand  there  has  been  relatively  little  judicial  consider¬ 
ation  of  the  nature  of  the  residence  necessary  for  the  acquisition  of  a  domicile  of 
choice.  More  than  50  years  ago  Lord  Macmillan  did  say:  ‘the  residence  must 
answer  a  qualitative  as  well  as  a  quantitative  test’.38  The  quantitative  element  can 
in  fact  sometimes  be  minimal.  Length  of  residence  is  not  important  in  itself.  Resi¬ 
dence  for  a  few  days  may  be  enough;39  and  an  immigrant  can  acquire  a  domicile  of 
choice  immediately  upon  arrival  in  a  country  in  which  he  has  a  clear  and  firm  inten¬ 
tion  to  remain.40  More  elusive,  however,  is  the  nature  of  the  qualitative  element. 


38  Ramsay  v.  Liverpool  Royal  Infirmary ,  [1930]  AC  588,  598. 

39  Fasbender  v.  Attorney-General ,  [1922]  2  Ch.  850,  857-8.  See,  too,  White  v.  Tennant ,  31  W  Va 
790;  8  SE  596  (1888),  where  the  Supreme  Court  of  Appeals  of  West  Virginia  held  that  a  few  hours  suf¬ 
ficed. 

40  Bell  v.  Kennedy  (1868),  LT  1  Sc.  &  Div.  307,  319. 
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The  difficulty  was  in  a  sense  compounded  in  the  recent  revenue  case  of  Plummer  v. 
Inland  Revenue  Commissioners 41  in  that  there  the  issue  was  to  which  of  two  appar¬ 
ent  residences  regard  had  to  be  had. 

The  facts  (which  in  this  type  of  case  usually  have  to  be  set  out  in  some  detail) 
were  as  follows.  A  taxpayer  had  been  born  in  London  in  1965  of  English  parents, 
and  it  was  not  disputed  that  England  was  her  domicile  of  origin.  In  1980  her 
mother  and  younger  sister  moved  permanently  to  Guernsey,  but  her  father  kept  a 
residence  in  London  where  he  worked  as  an  accountant,  joining  his  wife  and 
younger  daughter  in  Guernsey  when  he  could  at  weekends  and  for  holidays.  It  was 
not  suggested  that  he  had  acquired  a  domicile  in  Guernsey  before  the  taxpayer’s 
sixteenth  birthday  in  1981:  her  domicile  accordingly  remained  English  at  least 
until  that  date.  After  her  mother’s  removal  to  Guernsey,  she  had  continued  to 
attend  a  private  London  day  school,  staying  in  a  hostel  during  the  week  and  going 
to  Guernsey  at  weekends  and  for  holidays.  But  in  1981  she  moved  to  a  boarding 
school  in  Somerset;  then  in  1983  Miss  Plummer  took  a  break  for  a  year  during 
which  she  attended  a  secretarial  course  in  Hampstead,  living  in  college  accommo¬ 
dation  and  then  in  a  shared  flat  in  London.  In  1984  she  became  a  student  at  Lon¬ 
don  University.  During  her  first  year  there  she  lived  in  a  college  hostel,  and  during 
her  second  year  (1985-6)  she  lived  in  a  flat  available  to  her  father  in  London.  While 
studying  in  London  the  taxpayer  spent  many  weekends  and  some,  but  by  no  means 
all,  of  her  holidays  in  Guernsey.  She  had  formed  a  strong  emotional  attachment  to 
Guernsey  and  she  formed  the  intention  to  go  to  live  there  permanently  when  her 
education  and  any  further  training  was  completed.  She  had  held  a  Guernsey  pass¬ 
port  since  January  1984.  She  held  a  Guernsey  driving  licence  as  well  as  British  and 
Florida  licences.  During  the  fiscal  year  1983-4  she  spent  106  days  in  Guernsey  and 
during  the  fiscal  year  1984-5  she  spent  83  days  there. 

Her  claim  that  during  these  two  fiscal  years  she  was  domiciled  outside  the 
United  Kingdom  was  rejected  by  the  Inland  Revenue  Commissioners.  Her  appeal 
by  way  of  case  stated  was  dismissed  by  Hoffmann  J. 

The  question  to  which  the  commissioners  had  initially  addressed  themselves  was 
as  to  whether  Miss  Plummer  had  become  an  ‘inhabitant’  of  Guernsey  during  the 
relevant  period.  Hoffmann  J  said42  that  they  were  using  the  term  ‘inhabitant’  in  the 
‘specialised  sense  in  which  Nourse  J  used  it  in  Inland  Revenue  Commissioners  v. 
Duchess  of  Portland' .43  His  Lordship  then  quoted  the  following  passage  from 
Nourse  J’s  judgment: 

Residence  in  a  country  for  the  purposes  of  the  law  of  domicile  is  physical  presence  in  that 
country  as  an  inhabitant  of  it.  If  the  necessary  intention  is  also  there,  an  existing  domicile  of 
choice  can  sometimes  be  abandoned  and  another  domicile  acquired  or  revived  by  a  residence 
of  short  duration  in  a  second  country.  But  that  state  of  affairs  is  inherently  improbable  in  a 
case  where  the  domiciliary  divides  his  physical  presence  between  two  countries  at  a  time.  In 
that  kind  of  case  it  is  necessary  to  look  at  all  the  facts  in  order  to  decide  which  of  the  two 
countries  is  the  one  he  inhabits. 

Hoffman  J  continued: 

Speaking  for  myself,  while  I  find  the  contrast  between  an  inhabitant  and  a  person  casually 
present  useful  to  describe  the  minimum  quality  of  residence  which  must  be  taken  up  in  a 

4'  [1988]  1  WLR  292. 

42  Ibid.,  294. 

43  [1982]  Ch.  314,  318-19. 
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new  country  before  a  domicile  there  can  be  acquired,  the  concept  of  being  an  inhabitant 
seems  to  me  less  illuminating  in  cases  of  dual  or  multiple  residence  such  as  the  present. 

His  Lordship  then  found  clearer  guidance  in  the  words  of  Lord  Westbury  in  Udny 
v.  Udny:  ‘Domicile  of  choice  is  a  conclusion  or  inference  which  the  law  derives 
from  the  fact  of  a  man  fixing  voluntarily  his  sole  or  chief  residence  in  a  particular 
place,  with  an  intention  to  remain  there  for  an  unlimited  time’.44  His  Lordship 
accepted  that  a  domicile  of  choice  can  be  acquired  without  total  abandonment  of 
the  former  residence.  He  regarded  the  statement  implying  the  contrary  in  Dicey 
and  Morris  Rule  13  (1)  that  ‘A  person  abandons  a  domicile  of  choice  in  a  country 
by  ceasing  to  reside  there  and  by  ceasing  to  intend  to  reside  there  permanently  or 
indefinitely,  and  not  otherwise’  as  not  being  apt  in  the  case  of  two  or  more  apparent 
residences.  In  such  cases  the  chief  residence  must  be  identified.  His  Lordship  con¬ 
cluded  by  affirming  the  holding  of  the  commissioners  in  the  instant  case  that  Miss 
Plummer’s  chief  residence  had  remained  in  England.  She  had  not  therefore 
acquired  a  domicile  of  choice  in  Guernsey. 

Several  comments  may  be  offered  although  not  relating  directly  to  the  decision 
itself. 

First,  a  suggestion  which  permeates  the  first  paragraph  of  Dicey  and  Morris’s 
Comment  on  Rule  xo  that  the  key  to  residence  is  to  be  found  in  a  distinction 
between  presence  as  an  ‘inhabitant’  and  presence  ‘casually  or  as  a  traveller’  will  be 
of  limited  value  in  many  cases  even  apart  from  cases  of  dual  or  multiple  residence. 
It  is  a  distinction  which,  given  the  ascription  of  normal  linguistic  usage  to  the 
phraseology  used,  simply  does  not  cover  the  whole  of  the  possible  factual  field.  A 
person  may  be  present  in  a  country  on  a  frequent  and  regular  basis,  and  perhaps  for 
quite  long  periods  at  a  time,  without  being  aptly  described  as  an  inhabitant.  The 
concept  of  ‘inhabitant’  is,  however,  useful  provided  it  is  accepted  that  the  position 
of  a  person  who  is  present  ‘casually  or  as  a  traveller’  is  not  the  only  alternative. 

Secondly,  it  is  submitted  that  presence  as  an  inhabitant,  and  thus  residence  for  the 
purpose  of  determination  of  domicile,  may,  and  often  will,  involve  a  distinctive  men¬ 
tal  element.  Whereas  the  general  intention  requirement  for  the  loss  or  acquisition  of 
a  domicile  is  essentially  a  present  intention  relating  to  the  permanent  or  indefinite 
future,  the  mental  element  which  will  often  bear  upon  a  finding  of  residence  is  a 
present  attitude  and  intention  relating  to  contemporary  physical  presence.  It  would 
seem  reasonable  to  suppose  that  if  Miss  Plummer  were  asked  during  the  financial 
years  1983-5  where,  regardless  of  her  aspirations  as  to  the  future,  perhaps  even  the 
near  future,  she  saw  herself  as  being  currently  principally  resident,  she  would  have 
replied  ‘in  England’.  Evidence  of  the  present  attitude  of  the  propositus  will  not,  of 
course,  be  conclusive,  but  it  will  often  be  indicative  of  habitation  and  residence. 

Thirdly,  it  could  perhaps  be  misleading  and  would  indeed  be  unnecessary  if  a 
differentiation  were  to  evolve  in  the  formulation  of  the  law  of  domicile  between  on 
the  one  hand  what  might  be  designated  ‘single  residence’  fact  situations  and  on  the 
other  hand  ‘double  or  multiple’  fact  situations.  In  all  cases  the  burden  of  proof  of 
the  acquisition  of  domicile  choice  is  upon  the  party  alleging  it.  What  must  be 
shown  so  far  as  the  residence  requirement  is  concerned  is  (in  the  words  of  Lord 
Westbury  cited  by  Hoffmann  J)  the  ‘fact  of  a  man  fixing  voluntarily  his  sole  or  chief 
residence  in  a  particular  place’.  That  he  retained  factual  connection  with  his  earlier 
domicile  is  without  separate  legal  significance:  it  is  simply  a  factor  to  be  taken  into 

44  (1896),  LR  1  Sc.  &  Div.  441,  458. 
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account  by  the  court  when  deciding  whether  in  a  particular  case  the  burden  of 
proof  has  been  satisfied. 

Finally,  reference  may  be  made  to  the  case  in  which  the  issue  is  not  as  to  whether 
a  domicile  of  choice  has  been  acquired,  but  as  to  whether  such  a  domicile  has  been 
lost  for  the  purposes  of  the  archaic  doctrine  of  the  revival  of  the  domicile  of  ori¬ 
gin — there  being  no  proof  of  the  acquisition  of  a  new  domicile  of  choice.  Whereas 
loss  of  domicile  is  simply  a  legal  consequence  of  acquisition  of  a  new  domicile  of 
choice,  in  the  absence  of  such  acquisition  loss  becomes  a  distinct  issue.  Loss  of  a 
domicile  of  choice  in  such  circumstances  involves  loss  of  residence  combined  with 
the  absence  of  an  intention  to  return  permanently  or  indefinitely.  There  would 
appear  to  be  no  reason  to  suppose  that  the  meaning  to  be  ascribed  to  the  notion  of 
residence  in  this  context  of  loss  differs  from  the  meaning  which  it  carries  in  the 
context  of  acquisition.  A  mental  component  may  be  involved.  A  court  could  hold 
that  a  person,  who  no  longer  intends  to  remain  permanently  or  indefinitely  in  his 
previously  acquired  domicile  of  choice  and  has  left,  for  example  on  a  business  trip 
or  a  holiday,  but  intends  to  return,  has  not  lost  that  domicile. 

Residence  for  the  purposes  of  the  law  of  domicile,  although  factually  sometimes 
elusive,  is  a  unitary  legal  concept. 

Contract:  the  proper  law  and  incorporation  by  reference  of  other  laws 

Case  No.  4.  In  the  course  of  his  judgment  in  Amin  Rasheed  Corporation  v. 
Kuwait  Insurance  Co.45  Lord  Diplock  said: 

My  Lords,  contracts  are  incapable  of  existing  in  a  legal  vacuum.  They  are  mere  pieces  of 
paper  devoid  of  all  legal  effect  unless  they  are  made  by  reference  to  some  system  of  private 
law  which  defines  the  obligations  assumed  by  the  parties  to  the  contract  by  their  use  of  par¬ 
ticular  forms  of  words  and  prescribes  the  remedies  enforceable  in  a  court  of  justice  for  failure 
to  perform  any  of  those  obligations;  ...  46 

Lord  Wilberforce  in  the  course  of  his  judgment  in  the  same  case  said : 

There  is  nothing  unusual  in  a  situation  where,  under  the  proper  law  of  a  contract,  resort  is 
had  to  some  other  system  of  law  for  the  purposes  of  interpretation.  In  that  case,  that  other 
system  of  law  becomes  a  source  of  the  law  upon  which  the  proper  law  may  draw  ...  In  such 
a  case,  the  proper  law  is  not  applying  a  ‘conflicts’  rule  (there  may,  in  fact,  be  no  foreign 
element  in  the  case)  but  merely  importing  a  foreign  product  for  domestic  use.47 

These  two  excerpts  do  not  represent  any  necessary  inconsistency.  There  is  no 
inconsistency  between  the  doctrine  that  the  proper  law  of  a  contract  must  be  a 
single  identifiable  actually  existing  system  of  private  law,  and  the  circumstance  that 
such  a  system  of  private  law  may  embody,  or  permit  incorporation  by  reference  of, 
particular  elements  of  another  system  of  private  law.  This  general  point  has  in 
effect  been  illuminated  and  exemplified  in  the  recent  House  of  Lords  case  of  For- 
sikringsaktieselskapet  Vesta  v.  Butcher  A8 

The  circumstances  of  that  case  were  summarized  by  Lord  Templeman  thus. 

My  Lords,  the  business  of  the  respondent  Norwegian  company,  Vesta,  comprises  or 
includes  the  issue  of  insurance  policies  against  the  risk  of  loss  from  storm  damage  and  other 

45  [1984]  AC  50. 

46  Ibid.  65. 

47  Ibid.  69-70. 

48  [1989]  2  WLR  290. 
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catastrophe  being  suffered  by  Norwegian  fish  farmers.  The  business  of  the  appellant  under¬ 
writers  includes  the  issues  of  reinsurance  policies  against  the  risk  of  loss  being  suffered  by 
insurers  of  fish  farmers  in  many  parts  of  the  world.  Vesta  insured  a  Norwegian  fish  farmer. 
Vesta  effected  reinsurance  with  the  underwriters  for  90  per  cent,  of  the  liability  of  Vesta  to 
the  fish  farmer.  The  fish  farmer  suffered  loss  as  a  result  of  storm  damage  and  Vesta  paid  the 
loss.  In  these  proceedings  Vesta  seek  to  recover  90  per  cent,  of  the  loss  from  the  under¬ 
writers.  The  trial  judge  (Hobhouse  J)  and  the  Court  of  Appeal  (O’Connor  and  Neill  LJJ  and 
Sir  Roger  Ormrod)  found  in  favour  of  Vesta.  The  underwriters  appeal. 

When  both  the  insurance  policy  by  Vesta  in  favour  of  the  fish  farmer  and  the  reinsurance 
policy  by  the  underwriters  in  favour  of  Vesta  were  under  negotiation,  the  brokers  required 
both  policies  to  incorporate  the  following  terms: 

‘Special  conditions  and  warranties 

‘It  is  warranted  that  a  24-hour  watch  be  kept  over  the  site. 

‘ Claims  control  clause 

‘In  the  event  of  loss  hereunder,  no  payment,  offer  or  compromise  shall  be  made  with¬ 
out  the  consent  of  underwriters  who  shall  have  sole  control  of  all  negotiations. 

‘Failure  to  comply  with  any  of  the  warranties  outlined  hereunder  will  render  this  policy 

null  and  void.  All  warranties  to  be  completed  at  the  assured’s  expense’. 

A  24-hour  watch  was  not  kept  on  the  fish  farm  so  that  there  was  a  breach  of  warranty  in 
each  policy.  Under  Norwegian  law,  which  governed  the  insurance  policy  issued  by  Vesta  to 
the  fish  farmer,  the  breach  of  warranty  did  not  render  the  policy  null  and  void,  despite  the 
express  words  of  the  policy,  because  the  breach  was  irrelevant  to  the  loss.  A  24-hour  watch 
could  not  have  prevented  the  loss  of  fish  caused  by  the  storm.  Under  English  law,  which 
governed  the  reinsurance  policy  issued  by  the  underwriters  to  Vesta,  the  breach  of  warranty, 
whether  relevant  to  the  loss  or  not,  rendered  the  reinsurance  policy  null  and  void.  There¬ 
fore,  say  the  underwriters,  they  are  not  liable  to  pay  Vesta  under  the  reinsurance  policy 
although  Vesta  were  liable  to  pay  the  fish  farmer  under  the  insurance  policy.49 

Lord  Lowry  in  the  course  of  his  judgment  said: 

The  question  for  decision,  as  between  Vesta  and  the  underwriters,  is  whether  the  24-hour 
watch  warranty  should,  as  the  courts  below  have  held,  be  given,  in  spite  of  the  principles  in 
English  law,  the  same  meaning  and  effect  in  the  contract  of  reinsurance  as  it  had  in  the  Nor¬ 
wegian  contract  of  insurance.  If  Yes,  the  appeal  fails  and  the  underwriters  are  liable  on  their 
contract  with  Vesta;  ...  50 

The  House  was  unanimous  in  holding  that  the  appeal  failed. 

The  trial  judge,  Hobhouse  J,  while  acknowledging  that  ‘it  is  the  almost  invari¬ 
able  rule  that  there  is  only  a  single  proper  law  of  a  contract’,  had  said  that  ‘it  has 
been  recognised  for  a  long  time  that  parties  may  choose  that  different  parts  of  the 
contract  should  be  governed  by  different  laws’.51  Again,  later  in  his  judgment  his 
Lordship,  while  stating  that  ‘The  reinsurance  contract  itself  is  and  remains  an  Eng¬ 
lish  law  contract  but  it  is  one  which  is  made  with  reference  to,  and  on  the  terms  of, 
the  Norwegian  law  contract  of  original  insurance’,  went  on  to  hold  that  ‘the  proper 
law  of  the  reinsurance  contract  is  English  law  subject  to  the  construction  and  effect 
of  the  clauses  of  the  Aquacultural  wording  [i.e.  the  inserted  clauses  containing  a 

49  Ibid.  293-4. 

s°  Ibid.  301. 

51  [1986]  2  All  ER  488,  504-5.  The  only  authority  for  this  latter  statement  cited  by  Hobhouse  J  was  a 
dictum  of  Lord  Herschell  LC  in  Hamlyn&Co.  v.  Talisker  Distillery ,  [1894]  AC  202,  207,  and  a  state¬ 
ment  of  Upjohn  J  sitting  at  first  instance  in  In  re  Helbert  Wagg  &  Co.  Ltd.,  [1956]  Ch.  323,  340.  His 
Lordship  also  referred  to  a  passage  in  Dicey  and  Morris,  Conflict  of  Laws  (10th  edn.,  1980),  p.  749.  It 
may  be,  however,  observed  that  referring  to  possible  ‘splitting’  of  the  contract  the  passage  concludes 
that  ‘For  this  to  be  done  the  circumstances  must  be  “unusual”  and  “compelling”  ’. 
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warranty  that  a  24-hour  watch  would  be  kept  on  the  site]  being  determined  in 
accordance  with  Norwegian  law  in  the  same  manner  as  they  are  as  part  of  the  con¬ 
tract  of  original  insurance’.  Hobhouse  J  saw  this  as  a  ‘hybrid  and  admittedly  some¬ 
what  unorthodox  conclusion’.52 

The  underlying  question  is  as  to  whether  (1)  resort  was  had  to  Norwegian  law 
simply  because  the  parties  intended  that  the  contract  of  reinsurance,  although  gov¬ 
erned  in  other  respects  by  English  law,  should  with  regard  to  the  construction  of 
the  clauses  be  governed  by  Norwegian  law,  or  (2)  these  clauses  were  to  be  con¬ 
strued  according  to  Norwegian  law  because,  and  only  because,  they  could  be  so 
construed  under  the  English  proper  law.  It  is  the  distinction  between  choice  of  law 
and  incorporation  by  reference:  i.e.  the  distinction  between  diversified  choice  of 
law  and  incorporation  by  reference  under  a  single  chosen  law.  In  the  House  of 
Lords  the  matter  was  squarely  faced  by  Lord  Lowry.  His  Lordship  said:  ‘My 
Lords,  I  respectfully  consider  the  problem  to  be  one  of  construing  the  words  in  the 
reinsurance  contract  and  not  one  involving  an  imputed  choice  of  law’.53  His  Lord- 
ship  later  went  on  to  say: 

There  is,  in  my  view,  no  need  to  treat  the  reinsurance  contract  as  partly  governed  by  Nor¬ 
wegian  law,  except  in  the  special  sense  that  one  must  resort  to  Norwegian  law  in  order  to 
interpret  and  understand  the  meaning  and  effect  of  the  No.V  wording  in  both  contracts. 
That  is  a  different  concept  from  ‘the  proper  law  of  the  contract’  (or  of  part  of  the  con¬ 
tract)  ...  54 

The  trial  judge  had  found  that  the  parties  to  the  reinsurance  contract  intended 
that  the  construction  and  effect  of  the  wording  of  the  Aquacultural  clauses  should 
be  determined  by  Norwegian  law.  Of  this  his  Lordship  had  said:  ‘Whether  one 
chooses  to  categorise  this  conclusion  as  an  application  of  the  English  substantive 
law  of  construction  of  an  English  contract  or  as  the  application  of  the  English 
choice  of  law  rules  does  not  matter.  They  are  in  the  present  context  essentially  the 
same  thing’.  It  is  suggested  with  respect  that,  although  in  the  present  context  they 
would  lead  to  the  same  result,  they  were  not  essentially  the  same  thing.  A  critical 
case  could  be  one  in  which,  when  construing  a  contract  in  accordance  with  the  cri¬ 
teria  of  the  proper  law,  resort  to  the  criteria  of  another  law  would  not  be  permitted 
under  that  proper  law.  The  issue  could  then  squarely  be  raised  as  to  whether  par¬ 
ties  are  able  by  their  choice  to  dethrone  pro  tanto  the  proper  law.  The  case  for 
according  this  freedom  is  strongest  when  the  proper  law  is  itself  based  upon  the 
parties’  choice.  The  case  is  palpably  less  strong  when  the  proper  law  is  objectively 
based  upon  ‘closest  and  most  real’  connection.  The  proper  law  of  a  contract  is — 
almost  by  definition — the  law  most  appropriate  to  govern  all  legal  issues  pertaining 
to  the  contract.  Of  course,  it  is  well  settled  that  the  proper  law  does  not  have  exclu¬ 
sive  control  over  certain  contractual  issues  such  as  those  pertaining  to  formal  val¬ 
idity,  capacity  and  perhaps  illegality.  Modification  of  the  role  of  the  proper  law  in 
these  contexts  does  not,  however,  depend  (except  sometimes  very  indirectly)  upon 
the  will  of  the  particular  parties.  It  derives  from  generalized  policy  considerations. 
To  allow  parties  to  opt  out  of  the  control  of  the  proper  law  by  submitting  a  particu¬ 
lar  issue  (e.g.  the  interpretation  of  particular  provisions)  to  some  other  law  has  a 

52  [1989]  2  WLR  290,  306. 
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different  dimension.  The  circumstances  in  which  a  proper  law  will  not  permit  reason¬ 
able  incorporation  by  reference  of  provisions  of  another  law  in  relation  to  a  particular 
issue  will  probably  be  rare.  In  practice,  therefore,  the  case  in  which  principle  becomes 
important  will  tend  to  be  that  in  which  the  parties  have  sought  to  concoct  an  overall 
pattern  of  law  unacceptably  remote  from  any  known  system  of  private  law. 

Contract:  public  policy  and  the  lex  loci  solutionis 

Case  No.  5.  Dicey  and  Morris  Rule  184  states:  ‘The  material  or  essential  validity 
of  a  contract  is  (subject  to  the  Exceptions  hereinafter  mentioned)  governed  by  the 
proper  law  of  the  contract’.55  The  first  of  the  ensuing  Exceptions  runs  as  follows: 
‘A  contract  (whether  lawful  by  its  proper  law  or  not)  is,  in  general,  invalid  in  so  far 
as  the  performance  of  it  is  unlawful  by  the  law  of  the  country  where  the  contract  is 
to  be  performed  ( lex  loci  solutionis)’ . 56  The  second  Exception  is  formulated  thus: 
‘The  validity  or  invalidity  of  a  contract  must  be  determined  in  accordance  with 
English  law,  independently  of  the  law  of  any  country  whatever,  if  and  so  far  as  the 
application  of  foreign  law  would  be  opposed  to  the  public  policy  of  English  law’.57 
The  judgment  of  Phillips  J  in  the  recent  case  of  Lemenda  Trading  Co.  Ltd.  v.  Afri¬ 
can  Middle  East  Petroleum  Co.  Ltd.58  provides  interesting  commentary  bearing 
upon  the  interaction  of  the  matters  with  which  these  two  Exceptions  to  the  Dicey 
and  Morris  Rule  deal. 

The  facts  of  the  Lemenda  Trading  case  were  these.  In  1984  the  defendants  had 
entered  into  a  contract  with  Qatar  General  Petroleum  Company  (QGPC),  a  state- 
owned  and  -controlled  national  oil  corporation  of  Qatar,  for  the  supply  to* them  of 
750,000  barrels  of  crude  oil  per  month.  The  contract  was  for  six  months’  duration 
but  was  renewable  by  agreement  between  the  parties.  The  proper  law  of  this 
supply  contract  was  the  law  of  Qatar.  Early  the  following  year  the  defendants 
entered  into  an  agreement  with  the  plaintiffs  under  which,  if  the  plaintiffs  pro¬ 
cured  renewal  of  the  defendants’  supply  contract,  they  would  be  paid  commission 
of  30  US  cents  per  barrel.  The  supply  contract  was  renewed  with  effect  from  1 
August  1985  for  a  quantity  of  30,000  barrels  a  day.  The  defendants  claimed  that 
the  commission  was  payable  only  if  the  supply  contract  had  been  renewed  by  1 
April  1985.  It  was  accepted  that  the  commission  agreement  was  governed  by  Eng¬ 
lish  law.  Nor  was  there  any  dispute  as  to  the  general  nature  of  the  agreement  The 
principal  shareholder  in  the  plaintiff  company  (a  Mr  Yassin)  was  to  use  personal 
influence  within  the  national  oil  corporation  of  Qatar  in  an  endeavour  to  procure 
renewal  of  the  supply  contract.  There  was  some  disagreement  as  to  whether  Mr 
Yassin’s  duties  would  be  confined  to  ‘working  on’  or  ‘lobbying’  the  managing  direc¬ 
tor  or  would  extend  to  using  his  influence  with  the  minister  himself.  But  of  this 
Phillips  J  said:  ‘Whichever  be  correct,  the  first  question  that  it  seems  appropriate  to 
consider  is  whether  an  agreement  to  pay  commission  for  such  services  is  one  which 
English  courts  will  enforce’.5*  On  the  basis  of  agreed  evidence  as  to  the  law  of 
Qatar  Phillips  J  found  inter  aha  that  ‘The  agreement  between  the  parties  involved 


55  The  Conflict  of  Laws  (nth  edn.,  1987),  p.  1212. 
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a  transaction  which  was  contrary  to  public  policy  in  Qatar.  In  consequence  the 
agreement  was  void  under  the  law  of  Qatar  and  unenforceable  in  Qatar’.60 

His  Lordship  considered  the  matter  from  the  standpoint  of  possible  illegality 
under  the  Qatar  lex  loci  solutionis  and  from  the  standpoint  of  the  public  policy  of 
the  English  forum.  With  regard  to  the  former  the  learned  judge  said: 

There  are  two  allied  principles  of  English  law  that  the  defendants  invoke  in  this  case :  1 .  A 
contract  (whether  lawful  by  its  proper  law  or  not)  is,  in  general,  invalid  in  so  far  as  the  per¬ 
formance  of  it  is  unlawful  by  the  law  of  the  country  where  the  contract  is  to  be  performed : 
Ralli  Brothers  v.  Compania  Naviera  Sota  v  Aznar  [1920]  1  KB  614;  [1920]  2  KB  287. 
2.  An  English  contract  should  and  will  be  held  invalid  on  account  of  illegality  if  the  real 
object  and  the  intention  of  the  parties  necessitates  them  joining  in  an  endeavour  to  perform 
in  a  foreign  and  friendly  country  some  act  which  is  illegal  by  the  law  of  that  country  notwith¬ 
standing  the  fact  that  there  may  be,  in  a  certain  event,  alternative  modes  or  places  of  per¬ 
forming  which  permit  the  contract  to  be  performed  legally:  Foster  v.  Driscoll  [1929]  1  KB 
470.  Mr  Bean,  for  the  defendants,  submitted  that  the  agreement  in  the  present  case  was  for 
the  performance  of  a  transaction  that  was  illegal  under  the  law  of  Qatar,  a  friendly  state,  and 
that  in  consequence  the  agreement  should  not  be  enforced  by  the  English  courts.  In  reply  to 
this  Mr  Silber  made  two  points:  (i)  the  agreement  did  not  require,  and  the  parties  did  not 
intend,  that  it  should  necessarily  be  performed  in  Qatar,  (ii)  The  transaction  which  formed 
the  subject  matter  of  the  agreement  between  the  parties  was  not  illegal  under  the  law  of 
Qatar;  it  was  merely  contrary  to  the  public  policy  of  that  country.  I  shall  deal  with  each 
point  in  turn.61 

In  dealing  with  the  former  point  Phillips  J  referred62  to  the  fact  that  there  have 
been  a  number  of  cases63  in  which  a  defendant  has  attempted  to  avoid  payment  of 
money  due  under  an  English  contract  on  the  ground  that  such  payment  would  be 
illegal  under  the  law  of  the  country  where  it  could  be  made  in  accordance  with  the 
terms  of  the  contract,  but  in  which  he  has  been  unsuccessful  in  this  attempt 
because  payment  could  alternatively  be  made  in  another  country  where  it  would  be 
perfectly  lawful.  His  Lordship  found  these  cases  not  applicable  in  the  instant  case, 
because  although  the  parties  had  not  agreed  expressly  as  to  how  or  when  Mr  Yassin 
was  to  use  his  influence,  on  the  fact  it  was  clearly  contemplated  that  this  would  be 
within  Qatar  and  not  elsewhere. 

It  is  submitted,  however,  that  there  is  another  respect  in  which  the  case  before 
Phillips  J  was  not  on  all  fours  with  the  earlier  cases.  The  present  action  was  not  an 
action  to  compel  Mr  Yassin  to  perform  his  obligations  under  the  agreement.  It  was 
an  action  in  which  it  was  sought  to  compel  the  other  party  to  perform  its  obli¬ 
gations.  A  more  apt  comparison  would,  therefore,  be  with  the  possibility  of  that 
party’s  obligations  being  discharged  elsewhere. 

Dealing  with  the  plaintiff’s  alternative  contention,  namely  that  the  agreement 
was  not  illegal  under  the  law  of  Qatar,  but  was  merely  inimical  to  the  public  policy 
of  Qatar,  his  Lordship  did  see  ‘a  clear  distinction  between  acts  which  infringe  pub¬ 
lic  policy  and  acts  which  violate  provisions  of  law’.64  It  is  to  be  observed  that  his 
Lordship  had  earlier  found  that  ‘The  agreement  between  the  parties  involved  a 
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transaction  which  was  contrary  to  public  policy  in  Qatar.  In  consequence  the 
agreement  was  void  under  the  law  of  Qatar  and  unenforceable  in  Qatar’.  5  The  for¬ 
mulation  of  this  finding  would  appear  to  cut  across  a  ‘clear  distinction’.  His  Lord- 
ship,  however,  continued  on  the  basis  of  the  distinction: 

I  have  been  referred  to  no  decided  case  that  supports  the  proposition  that  the  English 
courts  should,  as  a  matter  of  comity,  refuse  to  enforce  an  English  law  contract  on  the  sole 
ground  that  performance  would  be  contrary  to  the  public  policy  of  the  country  of  perfor¬ 
mance.  The  public  policy  of  Qatar  cannot,  of  itself,  constitute  any  bar  to  enforcement  of  the 
agreement  in  this  case.66 

In  the  light  of  the  earlier  finding  this  would  seem  to  mean  that  even  if  the  effect 
of  contravention  of  public  policy  is  to  render  a  contract  void  under  the  law  of  the 
place  of  performance,  provided  that  this  is  the  only  reason  for  invalidity,  it  will  not 
render  the  contract  invalid  in  England.  The  scope  of  the  first  Exception  to  Dicey 
and  Morris  Rule  184  set  out  above  must  then  be  seen  as  not  extending  to  situations 
in  which  the  illegality  under  the  lex  loci  solutionis  derives  exclusively  from  public 
policy.  The  justification  for  such  a  limitation  is  not  immediately  apparent.  Why,  it 
might  be  asked,  should  an  English  court  be  more  willing  to  disregard  an  illegality 
under  a  foreign  lex  loci  solutionis  based  simply  upon  public  policy  than  it  is  to  dis¬ 
regard  an  illegality  based  upon  a  rule  of  law — perhaps  a  highly  technical  rule  of 
law?  This  in  its  turn  may  provoke  more  fundamental  doubts  about  the  justification 
for  the  Exception  itself.  7 

However,  one  cannot  be  completely  confident  of  the  significance  of  the  Lemenda 
decision  in  this  regard  because,  although  Phillips  J  did  find  that  the  consequence  of 
contravention  of  public  policy  was  that  ‘the  agreement  was  void  under  the  law  of 
Qatar’,68  later  in  his  judgment  his  Lordship  said: 

The  agreed  report  of  Mr  Majdalany  does  not  state  that  agreements  for  the  payment  of 
commission  to  intermediaries  in  connection  with  an  oil  supply  agreement  entered  into  with 
QGPC  violate  any  provision  of  the  law  of  Qatar.  What  Mr  Majdalany  does  state  is  that  it  is 
the  official  policy  of  the  Government  of  Qatar  to  prohibit  such  agreements.  Thus,  he  says, 
‘as  a  matter  of  official  practice’  payment  of  commission  is  prohibited  and  accordingly  con¬ 
trary  to  public  policy  in  the  State  of  Qatar.6*5 

The  actual  result  in  the  Lemenda  case  to  the  effect  that  the  plaintiff’s  claim  for 
commission  must  fail  was  based,  not  upon  illegality  under  the  law  of  Qatar,  but 
upon  the  public  policy  of  the  English/oraw.  It  is,  therefore,  a  decision  to  be  seen  as 
being  within  the  scope  of  the  second,  rather  than  the  first,  of  the  Dicey  and  Morris 
Rule  184  Exceptions  set  out  above. 

It  is,  of  course,  axiomatic  that  an  English  court  will  not  entertain  any  action, 
whether  in  contract  or  otherwise,  when  to  do  so  would  be  contrary  to  its  public 
policy.  It  is,  however,  generally  accepted  that  the  notion  of  public  policy  may  be 
differently,  and  should  generally  be  more  narrowly,  interpreted  in  cases  in  which 
the  facts  giving  rise  to  the  litigation  have  an  international  complexion  than  in  cases 
in  which  the  facts  giving  rise  to  it  are  essentially  local.  National  standards  of  public 
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policy  are  not  to  be  mechanically  applied  transnationally.  Phillips  J  voiced  welcome 
acknowledgment  of  this  differentiation  when  he  said: 

Had  the  agreement  related  to  the  procurement  of  a  contract  from  a  British  Government 
department  or  state-owned  industry,  I  am  in  no  doubt  that  it  would  have  been  unenforce¬ 
able  by  reason  of  English  public  policy.  Is  this  a  policy  to  bar  enforcement  having  regard  to 
the  fact  that  performance  of  the  relevant  obligation  was  to  take  place  not  in  England  but  in 
Qatar?  This  is  no  easy  question.70 

His  Lordship  went  on  to  state  that 

Some  heads  of  public  policy  are  based  upon  universal  principles  of  morality.  .  .  .  Where  a 
contract  infringes  such  a  rule  of  public  policy  the  English  court  will  not  enforce  it,  whatever 
the  proper  law  of  the  contract  and  whatever  the  place  of  performance.  Other  principles  of 
public  policy  may  be  based  on  considerations  which  are  firmly  domestic.  In  such  a  case  there 
would  seem  no  good  reason  why  they  should  be  a  bar  to  the  enforcement  of  a  contract  to  be 
performed  abroad.  Into  which  category  does  one  place  the  principles  of  public  policy  that 
apply  in  the  present  case?71 

His  Lordship  concluded  that  they  fell  into  the  former  category:  the  plaintiff  there¬ 
fore  failed  in  its  claim  to  be  paid  commission  under  the  contract. 

What  is  of  special  interest  is  a  particular  feature  of  the  learned  judge’s  reasoning 
that  led  to  this  conclusion.  Earlier  in  his  judgment,  after  indicating  that  the  public 
policy  of  the  locus  solutionis  will  not  ‘itself’  constitute  a  bar  to  enforcement  in  an 
English  forum,  he  went  on:  ‘It  may,  however,  be  a  relevant  factor  when  consider¬ 
ing  whether  the  court  ought  to  refuse  to  enforce  the  agreement  in  this  case  under 
principles  of  English  public  policy’.72  In  the  circumstances  of  the  case  it  would 
seem  to  have  been  a  crucial  factor.  Phillips  J  said: 

The  practice  of  exacting  payment  for  the  use  of  personal  influence,  particularly  when  the 
person  to  be  influenced  is  likely  to  be  unaware  of  the  pecuniary  motive  involved,  is  unattrac¬ 
tive  whatever  the  context.  Yet  it  is  questionable  whether  the  moral  principles  involved  are  so 
weighty  as  to  lead  an  English  court  to  refuse  to  enforce  an  agreement  regardless  of  the 
attitude  of  that  country  to  such  a  practice  ...  It  is  at  this  stage  that,  in  my  judgment,  it 
becomes  relevant  to  consider  the  law  of  Qatar.  ...  In  the  present  case  Qatar,  the  country  in 
which  the  agreement  was  to  be  performed  and  with  which,  in  my  view,  the  agreement  had 
the  closest  connection,  has  the  same  public  policy  as  that  which  prevails  in  England.  Because 
of  that  policy,  the  courts  of  Qatar  would  not  enforce  the  agreement.73 

Few  would  deny  that  there  are  many  sets  of  circumstances  in  which  it  would  be 
appropriate  for  an  English  court,  in  considering  whether  or  not  to  resort  to  public 
policy,  to  take  account  of  the  policy  prevailing  in  the  place  of  performance.  In  some 
such  circumstances  this  might  do  little  more  than  reflect  the  recognized  head  of 
public  policy  based  on  the  undesirability  of  British  courts  acting  in  a  way  liable  to 
jeopardize  relations  with  a  friendly  State.  In  other  circumstances  it  might  stem 
from  considerations  of  fairness  to  the  parties  in  a  multinational  context.  Again,  few 
would  deny  that  the  result  reached  in  the  circumstances  of  the  Lemenda  case  itself 
was  entirely  seemly. 

However,  Phillips  J  did  conclude  his  judgment  with  the  formulation  of  a  rule,  of 
apparently  intended  general  applicability,  in  the  following  terms: 
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In  my  judgment,  the  English  courts  should  not  enforce  an  English  law  contract  which 
falls  to  be  performed  abroad  where:  (i)  it  relates  to  an  adventure  which  is  contrary  to  a  head 
of  English  public  policy  which  is  founded  on  general  principles  of  morality,  and  (ii)  the 
same  public  policy  applies  to  the  country  of  performance  so  that  the  agreement  would  not  be 
enforceable  under  the  law  of  that  country.74 

This  formulation  clearly  contemplates  treating  (in  cases  coming  within  its  reach) 
the  public  policy  of  the  place  of  performance  as  something  more  than  a  mere  factor 
which  may  be  taken  into  account  by  an  English  court  when  considering  resort  to  its 
own  public  policy.  While  the  formulation  does  not  limit  the  scope  of  public  policy, 
it  does  lay  down  a  positive  rule  of  its  particular  applicability.  To  that  extent  it 
introduces  into  the  operation  of  public  policy  an  alien  element — inflexibility.  More 
specifically,  it  places  emphasis  upon  the  place  of  performance  per  se .  It  is  note¬ 
worthy  and  perhaps  significant  that,  in  the  course  of  his  judgment  in  the  Lemenda 
case  itself,  Phillips  J  had  said:  ‘It  is  not  entirely  clear  to  me  why  the  defendants 
accept  that  the  proper  law  of  the  agreement  is  not  that  of  Qatar — such  a  proposition 
would  not  seem  beyond  argument — A75  Again,  towards  the  end  of  his  judgment  he 
referred  to  Qatar  as  the  country  ‘with  which,  in  my  view,  the  agreement  has  the 
closest  connection’.76  The  crucial  case  in  which  to  test  the  appropriateness  of 
the  rule  formulated  by  his  Lordship  would  be  that  in  which  important  con¬ 
tacts — the  place  of  contracting,  the  nationalities,  domiciles  and  residences  of  the 
parties,  the  situation  of  the  subject  matter,  etc., — were  all  with  a  third  country, 
and  the  contract  would  be  fully  enforceable  in  that  third  country.  Should  an  Eng¬ 
lish  court  be  compelled  to  regard  the  contract  as  unenforceable  simply  because  on 
grounds  of  public  policy  (founded  on  general  principles  of  morality)  it  would  be  so 
regarded  in  a  purely  domestic  English  context  and  would  be  similarly  so  regarded 
in  the  place  of  a  party’s  performance?  Perhaps,  but  perhaps  not. 

Actions  on  foreign  judgments:  fraud,  natural  justice  and  substantial  justice 

Case  No.  6.  The  action  before  the  Court  of  Appeal  in  Jet  Holdings  Inc.  v. 
Patel 77  was  a  common  law  action  on  a  Californian  judgment.  The  defence  was  first 
that  the  judgment  had  been  obtained  by  fraud.  Alternatively,  it  was  contended  that 
the  proceedings  in  which  the  judgment  had  been  obtained  involved  a  contravention 
of  the  precepts  of  natural  justice  and/or  of  English  notions  of  substantial  justice. 
The  facts  of  the  case,  as  Staughton  LJ  said  at  the  outset  of  his  judgment,  were  ‘on 
any  view  unusual’.  They  may  be  summarized  (somewhat  colourlessly)  as  follows. 

The  plaintiffs,  three  L^mted  States  companies,  had  brought  an  action  against  the 
defendant  in  California  to  recover  sums  alleged  to  have  been  misappropriated  by 
the  defendant  while  he  was  in  their  employ  in  California  as  an  accountant.  The 
defendant,  who  had  returned  to  England,  had  entered  an  appearance  and  cross- 
claimed  for  punitive  damages  for  actual  and  threatened  violence,  which  he  alleged 
had  been  directed  at  him  by,  or  on  behalf  of,  the  president  of  the  plaintiff  com¬ 
panies,  this  being  with  the  object  of  inducing  him  to  repay  the  money  allegedly 
owed.  All  this  was  denied  by  the  president  of  the  companies.  The  Californian  court 
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had  made  Orders  requiring  the  defendant  to  provide  a  deposition  and  to  be  medi¬ 
cally  examined  in  Los  Angeles,  despite  his  opposition  to  this  on  the  ground  that,  in 
view  of  the  violence  and  the  threats  which  he  had  previously  suffered,  he  feared 
that  his  life  would  be  in  danger  if  he  were  to  go  to  Los  Angeles.  The  Californian 
court  also  made  an  Order  that  the  defendant’s  expenses  incurred  in  coming  to  Los 
Angeles  and,  if  necessary,  the  cost  of  a  security  guard  while  he  was  there,  should  be 
defrayed  by  the  plaintiffs.  However  the  defendant  did  not  comply  with  the  Orders, 
and  the  plaintiffs  then  obtained  judgment  against  him  by  default.  By  this  time  he 
was  no  longer  legally  represented  since,  he  claimed,  he  was  unable  to  pay  lawyers 
because  the  plaintiffs  had  extorted  money  from  him  by  violence  and  threats. 

The  plaintiffs  brought  an  action  in  the  English  High  Court  on  the  judgment  of 
the  Californian  court.  It  was  in  response  to  the  plaintiffs’  summons  for  summary 
judgment  under  RSC  Order  14  that  the  defendant  sought  leave  to  defend  on  the 
ground  that  the  Californian  judgment  had  been  obtained  by  fraud,  or  had  been 
obtained  in  breach  of  the  principles  of  natural  justice  and/or  English  notions  of 
substantial  justice.  The  Court  of  Appeal,  reversing  the  trial  judge,  held  that  there 
was  an  issue  to  be  tried  as  to  whether  the  defendant  was  entitled  to  resist  enforce¬ 
ment  of  the  judgment  on  the  ground  of  fraud. 

Dealing  with  the  defence  of  fraud,  Staughton  LJ,  who  gave  the  judgment  of  the 
Court,  first  re-iterated  traditional  doctrine,  going  back  to  Abouloff  v.  Oppenheimer 
&  C0.78  and  more  particularly  Vadala  v.  Lawes79  that  a  foreign  judgment  can  be 
impeached  for  fraud  even  if  the  allegation  of  fraud  has  been  made,  investigated  and 
rejected  in  the  foreign  court.  It  is  clearly  implicit  in  this  that  the  view  of  the  foreign 
court  on  the  issue  of  fraud  is  virtually  immaterial.  Staughton  LJ  went  further  and 
held  that  it  is  irrelevant  whether  the  fraud  is  said  to  go  directly  to  the  merits  of  the 
cause  of  action  or  is  a  ‘collateral’  fraud.  In  both  cases,  when  considering  the  issue  of 
fraud,  said  his  Lordship,  ‘the  English  courts  have  to  consider  the  facts  afresh  with¬ 
out  regard  to  the  decision  of  the  foreign  court’.80 

What  is  of  particular  interest  in  assessing  the  significance  of  the  decision  in  Jet 
Holdings  Inc.  v.  Patel  derives  initially  from  the  following  passage  in  the  judgment: 

The  defendant’s  case  before  us  was  not  that  there  was  fraud  in  the  cause  of  action  itself. 
He  does  not  resist  enforcement  on  the  ground  that  he  had  misappropriated  none  of  the  plain¬ 
tiff’s  money,  and  that  the  plaintiffs  were  fraudulent  in  asserting  that  he  had  misappropriated 
money.  So,  in  a  sense,  his  allegation  here  is  of  collateral  fraud.  He  asserts  that  the  plaintiffs’ 
conduct  was  fraudulent  in  (1)  assaulting  him  with  violence  and  threats,  so  that  he  was  afraid 
to  go  to  California;  (2)  obtaining  $100,000  from  him  by  those  means,  so  that  he  was  unable 
to  afford  continuing  legal  representation  in  California;  and  (3)  failing  to  invite  the  Califor¬ 
nian  court  to  take  that  $100,000  into  account  against  the  plaintiffs’  claim.  Factually  ground 
(3)  seems  to  be  not  supported  by  the  evidence.  Alternatively,  the  defendant  says  that  the 
Californian  court  was  misled  by  the  plaintiffs  as  to  the  true  reason  for  his  default.81 

Staughton  LJ  noted  that  for  Order  14  purposes  the  court  had  to  take  the  facts  to 
be  as  deposed  to  by  the  defendant  in  his  affidavit,  unless  they  were  plainly  untrue, 
and  held  that  the  evidence  as  to  the  factual  grounds  (1)  and  (2)  could  not  for  these 
purposes  be  rejected  as  plainly  untrue.  His  Lordship  continued: 


78  (1882),  10  QBD  295. 

79  (1890),  25  QBD  310. 

80  [1988]  3  WLR  295,  301-2. 

81  Ibid,  302. 
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It  is,  I  think,  clear  that  the  plaintiffs’  Californian  lawyers  were  asserting  to  the  court 
implicitly,  and  even  to  some  extent  expressly,  that  the  defendant’s  account  of  violence, 
threats  and  fear  was  untrue.  If  in  fact  it  was  true,  that  assertion,  together  with  the  actual 
incidents  relied  on,  is  capable  of  amounting  to  fraud  in  this  context.82 

This  did  not  necessarily  conclude  the  matter  for  it  had  to  be  shown  that  the  Cali¬ 
fornian  court  was  in  fact  misled.  However,  the  Court  of  Appeal  was  unable  to  accept 
without  evidence  that,  if  the  Californian  court  had  believed  that  on  three  occasions 
the  defendant  had  been  subjected  to  threatened  or  actual  violence,  that  he  had  been 
forced  to  hand  over  $100,000,  that  in  consequence  he  had  no  money  left  to  pay  law¬ 
yers,  and  that  he  was  in  genuine  fear  in  going  to  the  United  States,  it  would  never¬ 
theless  have  given  judgment  against  him  in  default  for  the  sum  of  $168,000  and 
$500,000  punitive  damages.  Nor  was  the  Court  of  Appeal  able  to  accept  without 
express  evidence  that  the  Californian  court  in  those  circumstances  would  have 
ordered  the  defendant  to  attend  for  medical  examination  in  Los  Angeles  relying  only 
on  the  protection  of  a  security  guard,  when  it  could,  for  example,  have  ordered  him 
to  be  examined  in  England.  The  Court  of  Appeal  accordingly  decided  that  there  was 
an  issue  to  be  tried  as  to  whether  the  defendant  was  entitled  to  resist  enforcement  ‘at 
any  rate  on  the  ground  of  fraud’.83  Several  comments  may  be  essayed. 

First,  the  fraud  alleged  was  acknowledged  to  be  a  ‘collateral’  fraud.  This  dis¬ 
tinguishes  the  case  from  the  two  most  important  earlier  authorities,  Abouloff  v. 
Oppenheimer  &  Co. 84  and  Vadala  v.  Lawes.85  In  each  of  those  cases  the  fraud 
alleged  was  that  the  foreign  court  had  been  misled  as  to  the  merits.  The  decision  in 
Jet  Holdings  Inc.  v.  Patel  in  this  sense  gives  an  almost  new  and  somewhat  indeter¬ 
minate  dimension  to  the  defence  of  fraud. 

Secondly,  suppose  that  there  had  been  clear  evidence  that  the  Californian  court 
was  in  no  way  misled,  i.e.,  suppose  that  there  had  been  clear  evidence  that,  even  if 
that  court  had  believed  all  the  defendant’s  allegations  of  fact,  it  would  have  acted  in 
the  way  in  which  it  did  act,  would  the  Court  of  Appeal  then  have  enforced  the 
judgment?  One  ventures  to  think  (and,  indeed,  to  hope)  that  it  would  not.  It 
would,  however,  then  have  been  impossible  to  rely  for  refusal  upon  the  defence  of 
fraud.  This  in  its  turn  suggests  that  the  true  justification  for  refusal  to  enforce  must 
lie  elsewhere. 

Thirdly,  the  Court  in  fact  referred  only  briefly  to  the  defendant’s  alternative 
defence,  namely  that  the  Californian  judgment  had  been  obtained  in  breach  of  the 
principles  of  natural  justice  and/or  English  notions  of  substantial  justice.  The 
Court  did  take  the  opportunity  to  point  out  that,  if  an  English  court  considers  that 
the  foreign  court  has  failed  to  observe  the  rules  of  natural  justice,  it  is  irrelevant 
that  the  foreign  court  might  itself  take  a  different  view;  and  that  accordingly  the 
suggestion  made  in  Dicey  and  Morris 86  implying  otherwise  is  wrong.  However,  in 
the  light  of  its  reliance  on  the  defence  of  fraud  the  Court  of  Appeal  found  it 
unnecessary  to  consider  further  the  availability  of  the  defence  in  the  instant  case. 

It  is  submitted  that  if  the  defence  as  formulated  had  been  considered  it  would 
have  been  desirable  to  differentiate  between  two  elements  in  that  composite  formu¬ 
lation.  The  focus  of  the  defence  of  denial  of  natural  justice  is  upon  procedural 

82  Ibid.  303. 

83  Ibid.  303. 

84  Above,  n.  78. 

85  Above,  n.  79. 

86  Dicey  and  Morris,  The  Conflict  of  Laws  (nth  edn.,  1987),  p.  475. 
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shortcomings  and  moreover,  fairly  well-defined  procedural  shortcomings,  such  as 
inadequacy  of  notice  or  insufficiency  of  opportunity  to  present  a  case.  The  thrust  of 
the  defence  of  contravention  of  English  notions  of  substantial  justice  is  different 
and  more  general.  It  could  almost  be  seen  as  an  ultimate  discretion  to  withhold  rec¬ 
ognition  simply  because  in  the  eyes  of  the  English  forum  justice  was  palpably  not 
done.  In  the  final  analysis  it  represents  a  prerogative  of  the  forum — but,  of  course, 
a  prerogative  not  to  be  abused.  It  could  be  contended  that  in  Jet  Holdings  Inc.  v. 
Patel  there  had  been  no  denial  of  justice  in  the  strict  sense:  the  defendant  had  been 
given  ample  notice  of  the  Californian  proceedings  and  had  indeed  entered  an 
appearance  there.  He  had  been  given  the  opportunity  to  present  his  case  but  had 
failed  to  take  that  opportunity.  On  the  other  hand,  an  English  court  could  without 
in  any  way  impugning  the  integrity  or  competence  of  the  Californian  court  take  the 
view  that  in  all  the  circumstances  and  on  the  available  evidence  it  was  not  clear  that 
substantial  justice  had  been  done.  This  might  have  been  a  more  appropriate  course 
than  placing  reliance  on  the  defence  of  fraud — -a  reliance  which  involved  positing 
the  availability  of  that  defence  in  the  ill-defined  area  of  ‘collateral’  fraud,  and  a 
reliance  which  would  have  been  negatived  had  there  been  clear  evidence  that  the 
Californian  court  had  not  in  fact  been  misled. 


P.  B.  Carter 


DECISIONS  ON  THE  EUROPEAN  CONVENTION  ON 
HUMAN  RIGHTS  DURING  1988* 

Meaning  of  ‘contestation’  and  ‘civil  rights  and  obligations’  in  Article  6(1 ) — right  to 
a  court  (Article  6(1)) — -just  satisfaction  (Article  70 J 

Cases  Nos.  1  and  2.  Pudas  case.1  Boden  case.2  In  these  cases,  which  both  con¬ 
cerned  Sweden,  the  Court  held  unanimously  that  there  had  been  a  violation  of 
Article  6(1)  of  the  Convention  because  in  each  case  the  applicant  had  not  had  the 
opportunity  to  challenge  an  administrative  measure  affecting  him  before  a  court. 
As  regards  the  claims  for  just  satisfaction  under  Article  50,  it  decided  that  the 
respondent  State  must  pay  the  applicant  in  the  first  case  the  sum  of  76,100  Swedish 
crowns,  less  2,720  French  francs,  and  the  applicant  in  the  second  case  8,900 
Swedish  crowns,  less  3,410  French  francs,  by  way  of  compensation. 

These  cases  arose  out  of  applications  lodged  with  the  European  Commission  in 
March  1983  and  January  1984.  The  applicant  in  the  first  case,  Mr  Pudas,  ran  a 
transport  business  for  which  he  needed,  and  had  obtained,  a  licence.  In  1981,  how¬ 
ever,  this  was  revoked  by  the  local  licensing  authority  and  the  applicant’s  appeals 
against  this  decision  to  higher  administrative  authorities,  and  ultimately  to  the 
Government,  were  unsuccessful.  The  second  applicant,  Mr  Boden,  owned  certain 
properties  in  the  town  of  Falun  which  became  the  subject  of  a  regional  develop¬ 
ment  plan.  In  1979  the  municipal  council  applied  for,  and  was  granted,  an  expro¬ 
priation  permit  covering  the  area.  In  1984,  before  the  permit  was  finalized,  the 
applicant  agreed  to  sell  the  properties  to  the  municipality.  Two  years  later,  in  1986, 
he  repurchased  them  from  the  municipality  for  the  same  price. 

Both  applicants  complained  that  the  administrative  procedures  in  which  they 
had  been  involved  were  not  subject  to  judicial  supervision  and  on  this  account  vio¬ 
lated  Article  6(1).  In  its  reports  of  December  1985  and  May  1986  the  Commission 
unanimously  agreed  with  this  view  and  subsequently  referred  both  cases  to  the 
Court. 

The  relevant  part  of  Article  6(1)  of  the  Convention  provides: 

In  the  determination  of  his  civil  rights  and  obligations  .  .  .  everyone  is  entitled  to  a 
fair  .  .  .  hearing  .  .  . 

The  main  issue  in  both  cases  was  whether  Article  6(1)  was  applicable,  and  in  par¬ 
ticular  whether  the  domestic  proceedings  were  such  as  to  involve  a  ‘contestation’ 
(dispute)  over  ‘civil  rights  and  obligations’. 

In  the  Pudas  case  the  Government  argued  that  the  granting  of  a  transport 
licence  did  not  give  rise  to  any  ‘right’  and  that  its  revocation  depended  essentially 

#  (C)  Professor  J.  G.  Merrills,  1989.  I  should  like  to  express  my  appreciation  to  the  Registrar  of  the 
Court  for  his  kind  co-operation  in  the  preparation  of  these  notes. 

1  European  Court  of  Human  Rights  (ECHR),  judgment  of  27  October  1987,  Series  A,  No.  125.  The 
Court  consisted  of  the  following  Chamber  of  Judges:  Ryssdal  (President);  Lagergren,  Walsh,  Macdo¬ 
nald,  Russo,  Gersing,  De  Meyer  (Judges). 

2  ECHR,  judgment  of  27  October  1987,  Series  A,  No.  125.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Lagergren,  Golcuklii,  Pettiti,  Macdonald,  Bernhardt,  De 
Meyer  (Judges). 
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on  an  assessment  of  policy  issues,  neither  capable  of,  nor  suited  to,  judicial  control. 
The  Court,  however,  agreed  with  the  Commission  that  this  submission  must  be 
rejected.  Subject  to  the  possibility  of  revocation,  the  licence  conferred  a  ‘right’  on 
the  applicant  in  the  form  of  an  authorization  to  run  a  transport  service  in  accord¬ 
ance  with  the  prescribed  conditions.  Since  it  followed  from  ‘generally  recognized 
legal  and  administrative  principles’3  that  the  authorities  did  not  have  an  unfettered 
discretion  as  regards  revocation,  it  was  possible  for  the  applicant  to  maintain  that 
he  was  entitled  to  retain  the  licence.  In  his  appeal  Mr  Pudas  not  only  challenged 
the  wisdom  of  the  revocation  as  a  matter  of  policy,  but  also  denied  its  lawfulness. 
Moreover,  the  proceedings  complained  of  were  directly  decisive  for  the  right  at 
issue. 

The  Government  also  submitted  that  any  ‘right’  which  might  be  involved  was 
not  a  ‘civil’  right  because  the  provision  of  public  transport  in  Sweden  carried  the 
‘predominant  stamp  of  a  public-law  activity’.4  Public  authorities  had  the  responsi¬ 
bility  for  providing  transport  facilities  and,  where  this  involved  the  use  of  a  pri¬ 
vately  owned  business,  regulated  and  subsidized  it.  In  the  Court’s  view,  however, 
these  public  law  features  did  not  remove  the  applicant’s  rights  from  the  category  of 
‘civil  rights’  for  the  purposes  of  Article  6(1).  Relying  on  its  previous  case  law  con¬ 
cerning  this  type  of  question,5  the  Court  pointed  out  that  Mr  Pudas  needed  the 
licence  to  carry  out  his  business  activity.  In  Sweden  the  provision  of  transport  ser¬ 
vices  by  private  enterprise  is  a  commercial  activity  involving  a  contractual  relation¬ 
ship  between  the  licence  holder  and  his  customers.  The  proceedings  relating  to  the 
licence  therefore  concerned  a  determination  of  civil  rights  and  obligations. 

In  the  Boden  case  it  was  agreed  that  the  applicant’s  ownership  of  the  properties 
in  issue  involved  a  civil  right.  The  Government,  however,  maintained  that  the 
issue  of  the  expropriation  permit  was  entirely  a  matter  of  policy  and  that  there  was 
consequently  no  genuine  ‘contestation’  concerning  questions  of  law  or  fact  suscep¬ 
tible  to  judicial  assessment. 

The  term  ‘contestation’ ,  which  is  to  be  found  in  the  French  text  of  the  Conven¬ 
tion,  has  already  been  the  subject  of  much  judicial  analysis.6  From  this  the  Court 
extracted  the  following  guiding  principles: 

(a)  conformity  with  the  spirit  of  the  Convention  requires  that  the  word  ‘contes¬ 
tation’  should  not  be  construed  too  technically  and  should  be  given  a  sub¬ 
stantive  rather  than  a  formal  meaning; 

(b)  the  ‘contestation’  may  relate  not  only  to  the  actual  existence  of  a  right  but 
also  to  its  scope  or  the  manner  in  which  it  may  be  exercised.  It  may  concern 
both  questions  of  fact  and  questions  of  law; 

(c)  it  must  be  genuine  and  of  a  serious  nature; 

(d)  civil  rights  and  obligations  must  be  the  object,  or  one  of  the  objects,  of  the 
contestation ;  the  result  of  the  proceedings  must  be  directly  decisive  for  such 
a  right.7 

Applying  these  principles  to  the  facts  of  the  case,  the  Court  found  that  there 

3  Pudas  judgment,  para.  34. 

4  Ibid.,  para.  36. 

5  See  the  Deumeland  case,  Series  A,  No.  ioo,  and  this  Year  Book,  57  (1986),  p.  456;  and  sub¬ 
sequently  the  Baraona  case,  Series  A,  No.  122,  and  this  Year  Book,  58  (1987),  p.  488. 

6  See,  e.g.,  the  Ben  them  case,  Series  A,  No.  97,  and  this  Year  Book,  56  (1985),  p.  358. 

7  Boden  judgment,  para.  30. 
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appeared  to  be  a  serious  disagreement  between  the  applicant  and  the  Swedish  auth¬ 
orities,  which  raised  questions  concerning  the  lawfulness,  under  the  relevant  legis¬ 
lation,  of  the  issuing  of  the  permit.  Since  the  expropriation  permit  was  clearly 
decisive  for  the  applicant’s  property  rights,  this  case,  like  the  Pudas  case,  fell 
within  Article  6(1). 

In  both  cases  the  Government  admitted  that  if  the  Court  should  find  Article  6(1) 
applicable,  the  applicants  had  not  been  afforded  the  safeguards  which  it  requires. 
In  a  brief  review  of  the  issue  of  compliance  the  Court  confirmed  that  this  was  so 
since  neither  Mr  Pudas  nor  Mr  Boden  had  remedies  available  to  them  under 
Swedish  law  which  satisfied  their  ‘right  to  a  court’.  There  had  accordingly  been  a 
violation  of  the  Convention. 

The  only  other  issue  which  the  Court  found  it  necessary  to  consider  was  the 
question  of  ‘just  satisfaction’  under  Article  50. 8  This  provides: 

If  the  Court  finds  that  a  decision  or  a  measure  taken  by  a  legal  authority  or  any  other  auth¬ 
ority  of  a  High  Contracting  Party  is  completely  or  partially  in  conflict  with  the  obligations 
arising  from  the  present  Convention,  and  if  the  internal  law  of  the  said  Party  allows  only  par¬ 
tial  reparation  to  be  made  for  the  consequences  of  this  decision  or  measure,  the  decision  of 
the  Court  shall,  if  necessary,  afford  just  satisfaction  to  the  injured  party. 

By  way  of  just  satisfaction  both  applicants  claimed  financial  compensation  for 
prejudice  which  they  had  allegedly  suffered,  together  with  reimbursement  of  their 
costs  and  expenses. 

As  regards  pecuniary  damage,  the  Court  pointed  out  that  there  was  no  evidence 
in  either  case  that  if  a  judicial  remedy  had  been  available,  the  decision  would  have 
favoured  the  applicant.  Accordingly,  it  decided  that  no  award  of  compensation 
should  be  made  under  this  head.  The  Court  did  consider,  however,  that  the 
absence  of  a  judicial  remedy  had  caused  Mr  Pudas  some  non-pecuniary  damage. 
Deciding  the  matter  on  an  equitable  basis,  it  fixed  the  amount  of  compensation  due 
at  20,000  Swedish  crowns.  On  the  other  hand,  it  held  that  in  the  circumstances  of 
the  Boden  case  the  finding  of  a  violation  of  Article  6(1)  in  itself  constituted 
adequate  satisfaction. 

As  regards  the  applicants’  claims  for  costs  and  expenses,  some  items  of  expendi¬ 
ture  were  not  contested  by  the  respondent  Government.  Others,  however,  were 
challenged  on  the  ground  that  the  causal  link  with  the  violation,  the  necessity  for 
the  expenditure,  or  its  reasonableness,  had  not  been  established  by  the  evidence. 
Agreeing  with  the  Government  on  these  points,  the  Court  awarded  only  partial 
reimbursement  of  the  disputed  items,  less  the  sums  already  paid  in  respect  of  legal 
aid  before  the  Convention  institutions. 

These  are  further  cases  in  a  series  in  which  the  Court  has  been  called  upon  to 
decide  the  bearing  of  Article  6  on  proceedings  with  a  significant  public  law  aspect. 
Although  they  confirm  a  tendency  to  give  the  concept  of  ‘civil  rights  and  obli¬ 
gations’  a  broad  interpretation,9  too  much  should  not  be  read  into  the  chambers’ 
unanimity  in  these  cases.  As  reference  to  H  v.  Belgium  (Case  No.  5)  demonstrates, 

8  In  view  of  its  decision  in  relation  to  Article  6(1)  the  Court  in  the  Pudas  case  decided  that  it  was 
unnecessary  to  examine  claims  which  the  applicant  had  based  on  Article  13  (right  to  an  effective  remedy 
before  a  national  authority)  and  Article  1  of  Protocol  No.  1  (right  of  property). 

9  It  is  interesting  to  note,  however,  that  one  member  of  the  Court  considered  that  the  treatment  of 
Article  6  in  these  judgments  was  too  conservative.  See  the  separate  opinion  of  Judge  De  Meyer  in  the 
Pudas  case. 
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when  cases  of  this  kind  are  considered  by  the  full  Court,  procedural  safeguards  in 
areas  not  obviously  within  the  scope  of  Article  6  are  a  matter  on  which  there  is 
room  for  more  than  one  judicial  view. 

Discrimination  on  grounds  of  birth  (Article  14) — right  of  property  (Article  1  of  Proto¬ 
col  No.  1 ) — application  to  rights  of  an  heir — the  meaning  of  ‘victim’  in  Article  25 — 
just  satisfaction  (Article  50 ) 

Case  No.  j.  Inze  case.10  In  this  case,  which  concerned  a  special  aspect  of  the  law 
relating  to  succession  in  Austria,  the  Court  held  unanimously  that  there  had  been  a 
violation  of  Article  14,  taken  in  conjunction  with  Article  1  of  Protocol  No.  1  of  the 
Convention,  because  the  applicant  had  been  unable  to  inherit  his  mother’s  farm  on 
account  of  his  illegitimacy.  It  also  decided  that  Austria  must  pay  the  applicant 
1 50,000  Austrian  schillings  as  compensation  for  damage  and  80,606  schillings,  sub¬ 
ject  to  certain  adjustments,  in  respect  of  his  costs  and  expenses. 

The  applicant  in  this  case  was  born  out  of  wedlock  in  1942.  In  1975  his  mother 
died  intestate  and  after  legal  proceedings  which  ended  in  1981,  her  farm  was  allo¬ 
cated  to  the  applicant’s  half-brother  M,  who  was  born  in  wedlock  in  1954.  In  reach¬ 
ing  its  decision  the  Austrian  court  applied  the  Carinthian  Hereditary  Farms  Act 
1903,  which  gave  precedence  to  legitimate  over  illegitimate  children.  As  a  result  of 
other  proceedings  a  judicial  settlement  was  reached  between  the  applicant  and  M, 
under  which  the  former  renounced  any  claim  to  the  farm  in  return  for  a  certain 
piece  of  land  which  had  been  promised  to  him  by  his  mother  during  her  lifetime. 

In  his  application  to  the  Commission  Mr  Inze  complained  that  he  was  a  victim  of 
discrimination  on  grounds  of  birth,  contrary  to  Article  14  taken  in  conjunction 
with  Article  1  of  Protocol  No.  1.  In  its  report  in  March  1986  the  Commission 
upheld  this  complaint  by  6  votes  to  4.  The  Commission  and  the  Government  then 
referred  the  case  to  the  Court. 

Before  considering  the  merits  the  Court  had  to  deal  with  a  preliminary  issue  of 
admissibility  under  Article  25.  This  limits  the  jurisdiction  of  the  Strasbourg  organs 
to  those  individuals  or  organizations  claiming  to  be  the  ‘victim’  of  a  violation  of  the 
Convention.  The  Government  argued  that  in  view  of  the  settlement  with  his  half- 
brother,  Mr  Inze  no  longer  qualified  as  a  ‘victim’,  with  the  result  that  his  claim  was 
inadmissible.  The  Court  rejected  this  argument.  Following  its  previous  case  law,  it 
pointed  out  that  the  existence  of  a  violation  does  not  depend  on  prejudice,  and  that 
in  any  case  the  settlement  had  only  alleviated  the  financial  consequences  of  the  situ¬ 
ation  complained  of  and  had  been  concluded  when  the  applicant  was  ‘in  a  position 
of  inferiority’11  because  he  could  no  longer  hope  to  obtain  the  farm.  The  applicant 
could  thus  still  claim  to  be  a  ‘victim’  for  the  purposes  of  Article  25. 

The  substantive  issue  in  this  case  concerned  Article  1  of  Protocol  No.  1  which 
provides: 

Every  natural  or  legal  person  is  entitled  to  the  peaceful  enjoyment  of  his  possessions 
and  Article  14  which  provides: 


ECHR,  judgment  of  28  October  I987,  Series  A,  No.  126.  The  Court  consisted  of  the  followmg 
Chamber  of  Judges:  Cremona  (President);  Thor  Vilhjalmsson,  Lagergren,  Golciiklu,  Matscher  Pet- 
titi,  Bernhardt  (Judges). 

11  Judgment,  para.  33. 
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The  enjoyment  of  the  rights  and  freedoms  set  forth  in  this  Convention  shall  be  secured 
without  discrimination  on  any  ground  such  as  .  .  .  birth  or  other  status. 

The  applicant  did  not  allege  a  violation  of  Article  1  taken  alone,  and  the  Court  did 
not  find  it  necessary  to  examine  the  question  ex  officio.  However,  since  Article  14 
has  no  independent  existence  but  complements  the  other  provisions,  the  Court  was 
required  to  ascertain  whether  the  applicant’s  complaints  fell  within  the  ambit  of 
Article  1.  This  provision,  as  the  Court  explained,  guarantees  the  right  of  property. 
It  protects  existing  possessions  and  does  not  give  a  right  to  acquire  possessions  in 
the  future,  but  in  the  present  case  the  applicant  had  already  acquired  a  right  under 
Austrian  law  to  a  share  of  his  deceased  mother’s  estate.  Moreover,  he  and  his  co¬ 
heirs  had  already  accepted  their  respective  shares.  Thus,  despite  the  fact  that  none 
of  the  heirs  had  an  immediate  right  to  a  specific  asset  and  the  applicant  was,  of 
course,  disqualified  from  inheriting  the  farm,  the  estate  was  their  joint  property. 
The  case  therefore  concerned  existing  property  rights  and  so  fell  within  the  ambit 
of  Article  1. 

The  main  issue  was  whether,  as  a  result  of  his  disqualification,  the  applicant  had 
suffered  discrimination  in  relation  to  his  property  rights,  contrary  to  Article  14.  In 
its  previous  case  law  the  Court  has  held  that  a  difference  of  treatment  is  discrimi¬ 
natory  if  it  has  no  objective  and  reasonable  justification.  In  assessing  whether  a  dif¬ 
ference  of  treatment  can  be  justified  it  has  indicated  that  the  Contracting  States 
enjoy  a  certain  margin  of  appreciation,  the  scope  of  which  will  vary  according  to 
the  circumstances,  the  subject-matter  and  the  background.  The  Court  has  also  fre¬ 
quently  made  the  point  that  the  Convention  is  a  ‘living  instrument’  and  must  be 
interpreted  in  the  light  of  present-day  conditions.  In  the  present  case,  as  in  pre¬ 
vious  cases  concerning  the  issue  of  illegitimacy,12  this  principle  was  particularly 
important  because  there  is  now  a  marked  tendency  within  the  Council  of  Europe  to 
treat  children  born  in  and  out  of  wedlock  on  a  basis  of  equality.  As  the  Court 
explained,  this  is  exemplified  by  the  1975  Convention  on  the  Legal  Status  of  Chil¬ 
dren  born  out  of  Wedlock,  which  has  been  ratified  by  nine  States,  including  Aus¬ 
tria.  In  the  light  of  this  evidence  the  Court  concluded  that  very  weighty  reasons 
would  have  to  be  advanced  before  a  difference  of  treatment  on  the  ground  of  birth 
out  of  wedlock  could  be  justified. 

The  Government  put  forward  various  arguments  to  justify  the  difference  of 
treatment,  but  the  Court  found  them  all  unconvincing.  Either  they  were  based  on 
‘general  and  abstract  considerations’,13  such  as  the  presumed  intention  of  the 
deceased,  or  they  related  to  the  convictions  of  the  rural  population,  an  argument 
which  the  Court  stated  ‘merely  reflects  the  traditional  outlook’.14  The  Government 
itself  had  recognised  the  need  for  change  and  had  prepared  a  Bill  modifying  the 
Carinthian  legislation  on  the  point  in  issue.  Although  this  did  not  prove  that  the 
old  rules  were  contrary  to  the  Convention,  it  showed  that  ensuring  that  farms  were 
inherited  by  those  familiar  with  the  property  could  be  achieved  by  applying  inheri¬ 
tance  criteria  other  than  that  of  birth  in  wedlock.  Since  the  Government  had  failed 
to  justify  the  discrimination  against  the  applicant,  there  had  been  a  violation  of 
Article  14  taken  together  with  Article  1  of  Protocol  No.  1. 

12  See  the  Marckx  case,  Series  A,  No.  31,  and  this  Year  Book,  50  (1979),  p.  260,  and  the.  Johnston 
case,  Series  A,  No.  112,  and  ibid.,  58  (1987),  p.  463. 

13  Judgment,  para.  43. 

14  Ibid.,  para.  44. 
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There  remained  the  issue  of  just  satisfaction  under  Article  50.  On  the  question  of 
compensation  the  Court  pointed  out  that  although  Article  1  of  Protocol  No.  1  did 
not  entitle  Mr  Inze  to  inherit  his  mother’s  farm  specifically,  the  Hereditary  Farms 
Act  had  deprived  him  of  a  real  opportunity  to  take  it  over.  Moreover  the  judicial 
settlement  with  his  half-brother  did  not  completely  compensate  him  for  his  loss. 
Since  the  loss  of  opportunities  did  not  readily  lend  itself  to  precise  quantification, 
the  Court,  making  an  assessment  on  an  equitable  basis,  awarded  Mr  Inze  the  sum 
of  150,000  schillings.  As  regards  the  applicant’s  costs  and  expenses,  the  Court  first 
awarded  25,539  schillings  for  costs  incurred  in  Austria  and  rejected  an  argument 
by  the  Government  that  certain  fees  had  not  been  necessary.  With  regard  to  legal 
fees  before  the  Convention  institutions,  however,  the  Court  accepted  the  Govern¬ 
ment’s  argument  that  the  sum  claimed  was  excessive.  Considering  the  matter  on  an 
equitable  basis,  it  awarded  the  applicant  80,606  schillings  under  this  heading,  to  be 
reduced  by  the  amount  received  in  legal  aid  and  increased  by  any  turnover  tax  due. 

In  the  Marckx  case  in  1979  the  Court  held  that  Article  1  of  Protocol  No.  1 
‘applies  only  to  a  person’s  existing  possessions  and  .  .  .  does  not  guarantee  the  right 
to  acquire  possessions  whether  on  intestacy  or  through  voluntary  dispositions’.15 
The  decision  in  the  present  case  that  Article  1  was  relevant  because  the  applicant 
already  had  the  rights  of  a  designated  heir  under  Austrian  law  shows  how  questions 
of  succession  can  nevertheless  sometimes  fall  within  this  provision.  The  decision 
on  Article  14  follows  both  the  treatment  of  illegitimacy  in  Marckx  and  the  point 
made  in  a  number  of  previous  cases'6  that  local  sentiment  is  a  weak  justification  for 
arrangements  which  are  out  of  line  with  contemporary  European  standards.  If 
Austria  had  not  been  a  party  to  the  1975  Convention,  or  on  ratification  had  made  a 
reservation  covering  this  issue,'7  the  case  would  have  been  less  straightforward. 
However  the  Court’s  emphasis  on  the  difficulty  of  defending  this  kind  of  discrimi¬ 
nation  today  suggests  that  even  in  those  circumstances  its  decision  would  have  been 
the  same. 

Right  to  a  hearing  by  an  impartial  tribunal  (Article  6(1 )) — friendly  settlement 
(Rule  48(2)) 

Case  No.  4.  Ben  Yaacoub  case.'8  Having  regard  to  the  friendly  settlement  con¬ 
cluded  between  the  Belgian  Government  and  the  applicant,  the  Court  unani¬ 
mously  decided  to  strike  this  case  out  of  the  list. 

15  ECHR,  judgment  of  13  June  1979,  Series  A,  No.  31,  para.  50. 

See  in  particular  the  treatment  of  local  opinion  on  corporal  punishment  in  the  Tyrer  case,  Series 
A,  No.  26,  para.  38,  and  the  Campbell  and  Cosans  case,  Series  A,  No.  48,  para.  29,  and  compare  the 
treatment  of  local  opinion  on  homosexuality  in  the  Dudgeon  case,  Series  A,  No.  45.  For  further  dis¬ 
cussion  of  this  point  see  Merrills,  The  Development  of  International  Law  bv  the  European  Court  of 
Human  Rights  ( 1988),  pp.  130-4. 

17  Article  9  of  the  1975  Convention  provides  that  ‘a  child  born  out  of  wedlock  shall  have  the  same 
right  of  succession  in  the  estate  of  its  father  and  its  mother  and  of  a  member  of  its  father’s  or  mother’s 
family,  as  if  it  had  been  born  in  wedlock’.  When  Austria  ratified  the  Convention  with  effect  from  29 
August  1980  it  did  so  with  the  following  reservation  which  was  not  relevant  in  the  present  case: 

In  pursuance  of  Article  14(1)  of  the  Convention,  the  Republic  of  Austria  reserves  the  right  not  to 
accord  to  a  child  born  out  of  wedlock,  as  provided  for  in  Article  9  of  the  Convention,  the  same  right  of 
succession  in  the  estate  of  its  father  and  of  a  member  of  its  father’s  family,  as  if  it  had  been  born  in 
wedlock.’ 

18  ECHR,  judgment  of  27  November  1987,  Series  A,  No.  127A.  The  Court  consisted  of  the  follow¬ 
ing  Chamber  of  Judges:  Ryssdal  (President);  Matscher,  Pinheiro  Fannha,  Sir  Vincent  Evans  Walsh 
Bernhardt,  De  Meyer  (Judges). 
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The  applicant  was  a  Tunisian  citizen  who  had  been  living  in  Belgium.  In  July 
1981  he  was  convicted  of  aggravated  theft  and  sentenced  to  three  years’  imprison¬ 
ment.  The  judge  who  presided  in  the  case  had,  when  sitting  as  the  sole  member  of 
a  chamber  of  the  court,  earlier  ordered  the  continuation  of  the  applicant’s  pre-trial 
detention  and  then  his  committal  for  trial.  The  applicant’s  appeals  against  his  con¬ 
viction  were  dismissed  and  he  was  subsequently  expelled  from  Belgium. 

In  his  application  to  the  Commission  in  1982  Mr  Ben  Yaacoub  complained  of  an 
infringement  of  his  right  to  have  his  case  heard  by  an  ‘impartial  tribunal’  as  pre¬ 
scribed  by  Article  6(1)  of  the  Convention.  In  its  report  in  May  1985  the  Com¬ 
mission  concluded  by  a  majority  that  there  had  been  a  breach  of  that  provision  and 
subsequently  decided  to  refer  the  case  to  the  Court.  In  September  1987  the  Court 
was  informed  that  a  friendly  settlement  had  been  agreed  between  the  applicant  and 
the  Belgian  Government  on  the  following  terms: 

1.  The  Government  undertook  to  lift,  with  effect  from  30  August  1992,  the 
effects  of  the  expulsion  order  against  the  applicant. 

2.  Prior  to  that  date,  any  request  for  safe-conduct  to  enable  the  applicant  to 
enter  Belgium  would  be  examined,  provided  it  was  based  on  valid  reasons 
and  supported  by  appropriate  evidence. 

3.  The  Government  agreed  to  pay  the  applicant  100,000  Belgian  francs  by  way 
of  agreed  damages. 

4.  The  costs  and  fees  occasioned  by  the  applicant’s  appeal  on  points  of  law  in 
Belgium  and  the  proceedings  before  the  Convention  institutions  would  be 
refunded  in  the  amount  of  200,000  Belgian  francs. 

In  view  of  the  settlement  the  Government  requested  the  Court  to  strike  the  case 
out  of  the  list,  relying  on  Rule  48(2)  of  the  Rules  of  the  Court,  which  provides: 

When  the  chamber  is  informed  of  a  friendly  settlement,  arrangement  or  other  fact  of  a 
kind  to  provide  a  solution  of  the  matter,  it  may,  after  consulting,  if  necessary  .  .  .  the  Dele¬ 
gates  of  the  Commission  and  the  applicant,  strike  the  case  out  of  the  list. 

Taking  formal  note  of  the  friendly  settlement,  the  Court  observed  that  neither  the 
applicant  nor  the  Commission  had  any  objection  to  the  course  proposed.  More¬ 
over,  there  were  no  considerations  of  public  policy  to  indicate  that  the  proceedings 
should  continue.  In  this  respect  it  noted  that  the  Belgian  Court  of  Cassation  had 
recently  reversed  its  case  law  on  the  legal  point  raised  by  the  applicant.19  Since  it 
appeared  that  the  problem  to  which  this  case  gave  rise  no  longer  exists  in  Belgium, 
the  Court  agreed  to  the  request  to  remove  the  case  from  its  list. 

Meaning  of  ‘contestation’  and  ‘civil  rights  and  obligations’  in  Article  6(1) — right  to 
a  fair  and  public’  hearing  before  an  ‘independent  and  impartial  tribunal’  (Article 
6(1) ) — -just  satisfaction  (Article  50 J 

Case  No. 5.  H  v.  Belgium.20  The  Court  held  by  12  votes  to  6  that  the  inability  of  a 
person  who  had  been  struck  off  the  barristers’  roll  to  have  his  application  to  be 


19  In  adopting  its  new  approach  the  Court  of  Cassation  was  urged  by  the  Advocate-General  to  take 
into  account  the  judgments  of  the  European  Court  in  the  Piersack  case,  Series  A,  No.  53,  and  the  De 
Cubber  case,  Series  A,  No.  86.  For  comment  on  these  cases  see  this  Year  Book,  53  (1982),  p.  321,  and 
55  (1984).  P-  395- 

20  ECHR,  judgment  of  30  November  1987,  Series  A,  No.  127.  This  case  was  decided  by  the  plenary 
Court. 
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restored  heard  by  a  tribunal  satisfying  the  requirements  of  Article  6(1)  constituted 
a  violation  of  the  Convention.  The  Court  also  decided  that  Belgium  must  pay  the 
applicant  the  sum  of  250,000  Belgian  francs  as  compensation  for  non-pecuniary 
damage  and  100,000  francs  in  respect  of  his  legal  costs  and  expenses. 

In  1957  H  became  a  barrister  in  Belgium.  In  1963  the  Bar  Council  ( Conseil  de 
I’Ordre  des  avocats)  struck  him  off  the  roll  when  it  found  that  he  had  advised  a 
client  to  pay  him  money  in  order  to  avoid  arrest.  The  decision  to  strike  H  off  was 
confirmed  by  Belgian  courts;  however  subsequent  criminal  proceedings  against  H 
in  1964  for  fraud  and  unlawfully  holding  himself  out  at  an  avocat,  and  in  1977  for 
forgery  and  fraudulent  conversion,  ended  in  acquittals. 

In  1970  H  set  up  as  a  legal  and  tax  adviser.  He  applied  to  be  restored  to  the  bar¬ 
risters’  roll  in  1980  and  in  1981,  but  on  each  occasion  was  unsuccessful,  the  Bar 
Council  ruling  that  although  more  than  10  years  had  elapsed  since  his  disbarment, 
there  was  no  exceptional  circumstance  which  would  justify  cancelling  the  sanction 
in  accordance  with  the  relevant  provision  of  the  Judicial  Code.  No  appeal  was  poss¬ 
ible  against  these  decisions. 

In  his  application  to  the  Commission  in  1980  H  complained  that  the  procedure 
before  the  Bar  Council  had  violated  his  rights  under  Article  6(1)  of  the  Conven¬ 
tion.  In  its  report  in  1985  the  Commission  expressed  the  opinion  that  there  had 
been  a  violation  of  this  provision  because  H  had  not  been  able  to  have  his  case 
heard  by  a  tribunal’  as  Article  6(1)  requires.  The  Commission  then  referred  the 
case  to  the  Court. 

Article  6(1)  provides: 

In  the  determination  of  his  civil  rights  and  obligations  .  .  .  everyone  is  entitled  to  a  fair 
and  public  hearing  by  an  independent  and  impartial  tribunal  established  by  law.  Judgment 
shall  be  pronounced  publicly  but  the  press  and  public  may  be  excluded  from  all  or  part  of 
the  trial  in  the  interests  of  morals,  public  order  or  national  security  in  a  democratic  society, 
where  the  interests  of  juveniles  or  the  protection  of  the  private  life  of  the  parties  so  require, 
or  to  the  extent  strictly  necessary  in  the  opinion  of  the  court  in  special  circumstances  where 
publicity  would  prejudice  the  interests  of  justice. 

As  in  the  cases  on  this  provision  considered  earlier,  a  large  part  of  the  argument 
in  the  present  case  was  taken  up  with  the  question  of  whether  Article  6(1)  was 
applicable.  Here  the  first  issue  was  whether  the  proceedings  before  the  Bar  Council 
involved  a  ‘ contestation ’  (dispute)  over  a  right.  Referring  to  the  principles  set  out 
in  its  case  law,  including  Boden  (Case  No.  2),  the  Court  examined  the  nature  of 
disbarment  and  the  reasons  justifying  readmission.  It  noted  that  the  reference  to 
exceptional  circumstances  in  the  Judicial  Code  was  capable  of  being  interpreted 
and  applied  in  a  variety  of  ways,  and  that  previous  decisions  of  the  Bar  Council  had 
done  nothing  to  clarify  the  matter.  Holding  that  the  applicant  could  arguably  main¬ 
tain  that  in  Belgian  law  he  had  a  right  to  practise  as  an  avocat  because  he  had  ful¬ 
filled  the  prescribed  conditions,  the  Court  decided  that  although  the  Bar  Council 
had  some  discretion,  it  did  have  to  determine  a  ‘ contestation ’  concerning  a  right 

The  next  question  was  whether  the  disputed  right  was  a  civil  one.  A  similar  issue 
had  been  recently  considered  in  Pudas  (Case  No.  1)  and  in  addressing  this  issue 
the  Court  again  drew  on  its  previous  jurisprudence.  Analysing  the  characteristics 
of  the  profession  of  avocat  in  Belgium,  the  Court  noted  that  the  State  regulated  the 
organization  and  practice  of  the  profession,  but  held  that  this  did  not  in  itself  mean 
that  the  right  in  question  was  not  a  civil  one.  Similarly,  avocats  were  by  virtue  of 
their  work  part  of  the  judicial  system,  but  there  was  no  subordination  to  the 
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country  s  courts  and  the  Bar  had  complete  responsibility  for  its  roll  and  discipline. 
On  the  other  hand,  factors  which  weighed  in  favour  of  the  applicability  of  Article  6 
were  the  independence  of  the  profession  and  the  private  law  relationship  between 
an  avocat  and  his  client,  the  fact  that  the  chambers  and  clientele  of  an  avocat  con¬ 
stitute  property  interests,  and  finally  the  point  that  avocats  perform  numerous 
important  duties,  as,  for  example,  advisers,  conciliators  and  arbitrators,  which 
often  have  no  connection  with  judicial  proceedings.  In  the  light  of  these  consider¬ 
ations  relating  to  the  profession  the  Court  concluded  that  the  asserted  right  was 
indeed  a  ‘civil’  right  with  the  result  that  Article  6(1)  was  applicable. 

The  issue  of  compliance  was  also  one  which  raised  a  number  of  separate  points. 
As  no  appeal  lay  against  the  Bar  Council’s  decisions  the  Court  had  to  decide 
whether  the  Council  was  an  ‘independent  and  impartial  tribunal’  and  whether  it 
gave  H  a  ‘fair  and  public’  hearing. 

The  applicant  and  the  Commission  took  the  view  that  the  Council  was  not  a  ‘tri¬ 
bunal’  because  it  fulfilled  administrative,  advisory  and  regulatory,  as  well  as  disci¬ 
plinary,  functions.  The  Court  did  not  agree.  Citing  its  previous  rulings  on  this 
point,  it  held  that  a  ‘plurality  of  powers  cannot  in  itself  preclude  an  institution  from 
being  a  “tribunal”  in  respect  of  some  of  them’.21  It  therefore  concluded  that  the 
Council  satisfied  this  requirement. 

The  Court  similarly  accepted  that  the  Council  was  independent  and  impartial. 
Its  members  were  elected  by  their  peers  and  were  answerable  only  to  their  con¬ 
sciences.  There  was  no  reason  to  doubt  their  personal  impartiality  and  it  was  not 
necessary  to  consider  its  structural  impartiality.22 

However,  the  procedure  before  the  Council  was  in  the  Court’s  view  defective. 
Although  H  was  able  to  have  the  assistance  of  a  lawyer  and  could  appear  in  person 
when  his  applications  were  being  considered,  it  was  difficult  for  him  to  discover 
what  might  be  regarded  as  evidence  of  exceptional  circumstances  and  thus  to  argue 
his  case  effectively.  Moreover  ‘he  had  cause  to  fear  that  there  was  some  risk  of 
being  dealt  with  arbitrarily,  especially  as  there  was  no  provision  allowing  him  a 
right  of  challenge  .  .  .  and  as  the  Antwerp  Bar  did  not  have  any  internal  rules  of 
procedure’.23  The  lack  of  procedural  safeguards  was  particularly  important  in  view 
of  the  seriousness  of  what  was  at  stake  and  the  imprecise  nature  of  the  concept  of 
‘exceptional  circumstances’.  Furthermore: 

.  .  .  this  very  lack  of  precision  made  it  all  the  more  necessary  to  give  sufficient  reasons  for 
the  two  impugned  decisions  on  the  issue  in  question.  Yet  in  the  event  the  decisions  merely 
noted  that  there  were  no  such  circumstances,  without  explaining  why  the  circumstances 
relied  on  by  the  applicant  were  not  to  be  regarded  as  exceptional.24 

As  to  the  other  requirement  of  Article  6,  the  Court  pointed  out  that  H’s  appli¬ 
cations  were  not  heard  in  public,  nor  were  the  Bar  Council’s  decisions  ‘pronounced’ 
in  public.  In  the  present  case  the  circumstances  were  not  such  as  to  warrant  the 
hearings’  not  being  held  in  public,  and  although  the  right  in  question  is  one  which 
can  be  waived,25  the  evidence  did  not  establish  that  H  had  intended  to  do  so  and  he 

21  Judgment,  para.  50. 

22  The  issue  of  structural  impartiality  was  discussed  by  Judge  Thor  Vilhjalmsson  and  Judge  De 
Meyer  in  their  separate  opinions. 

23  Judgment,  para.  53. 

24  Ibid. 

25  See  the  Albert  and  Le  Compte  case,  Series  A,  No.  58,  para.  35,  and  Merrills,  The  Development  of 
International  Law  by  the  European  Court  of  Human  Rights  (1988),  pp.  161-6. 
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could  not  be  blamed  for  failing  to  demand  a  right  which  the  practice  of  the  Belgian 
Bars  did  not  recognize  and  which  he  had  little  prospect  of  securing. 

In  view  of  the  absence  of  a  public  hearing  and  the  deficiencies  previously  des¬ 
cribed,  the  Court  concluded  that  there  had  been  a  violation  of  Article  6(1). 

As  just  satisfaction  under  Article  50  the  applicant  claimed  very  large  sums  for 
pecuniary  and  non-pecuniary  damage.  The  Court  rejected  the  former  on  the 
ground  that  no  causal  link  had  been  shown  between  the  breach  of  the  Convention 
and  any  deterioration  in  H’s  financial  position.  As  regards  non-pecuniary  damage, 
the  Court  agreed  that  compensation  was  appropriate  but  awarded  a  more  modest 
amount.  The  claim  for  costs  and  expenses  was  also  accepted  only  partially. 

The  decision  that  the  Convention  had  been  violated  here  is  notable  for  the  way 
in  which  the  Court  emphasized  that  Article  6(1)  has  a  substantive  as  well  as  a  pro¬ 
cedural  aspect.  Thus  a  body  which  is  concerned  with  ‘rights’  must  function  in 
accordance  with  ascertainable  rules  and  support  its  decisions  with  adequate 
reasons.26  As  far  as  the  applicability  of  Article  6(1)  is  concerned,  the  principles 
which  the  Court  applied  here  can  be  regarded  as  well  established.  The  decision 
shows,  however,  how  the  application  of  those  principles  can  divide  the  Court.  The 
six  judges  who  dissented  did  so  on  the  ground  that  since  restoration  to  the  barris¬ 
ters’  roll  was  discretionary,  the  dispute  here  was  not  concerned  with  a  right.27  This 
view,  which  would  limit  the  scope  of  the  Convention  significantly,  stands  in  sharp 
contrast  to  the  decision  of  the  Court,  which  has  consistently  sought  to  extend  the 
reach  of  Article  6  with  all  that  this  entails. 

Just  satisfaction  (Article  50) — compensation  for  disguised  extradition — costs  and 
expenses . 

Case  No.  6.  Bozano  case  (Application  of  Article  50). 28  The  Court  held  unani¬ 
mously  that  France  should  pay  the  applicant  100,000  French  francs  as  compensa¬ 
tion  and  138,350  francs  in  respect  of  legal  costs  and  expenses. 

In  its  judgment  on  the  merits  in  1986  the  Court  held  that  when  Mr  Bozano,  an 
Italian  national,  had  been  forcibly  conveyed  from  Limoges  to  the  Swiss  border  in 
October  1979  he  had  suffered  a  deprivation  of  liberty  which  was  neither  ‘lawful’ 
within  the  meaning  of  Article  5(1)  (/)  of  the  Convention,  nor  compatible  with  the 
‘right  to  security  of  person’.  This  was  because  he  had  been  subjected  to  what  was  in 
effect  a  disguised  form  of  extradition  and  not  detention  necessary  in  the  ordinary 
course  of  ‘action  .  .  .  taken  with  a  view  to  deportation’.29  The  question  of  just  satis¬ 
faction  under  Article  50  was  reserved. 

Following  his  removal  to  Switzerland  Mr  Bozano  had  been  extradited  to  Italy 
and  at  the  time  of  the  current  proceedings  was  on  the  island  of  Elba  serving  a  sen- 

This  point  received  further  emphasis  in  the  joint  opinion  of  Judges  Lagergren,  Pettiti  and  Mac¬ 
donald  who  referred  to  the  development  of  the  principle  by  the  International  Court  of  Justice  in  its  advi¬ 
sory  opinion  in  the  Application  for  Review  of  Judgment  No.  iS8  of  the  United  Nations  Administrative 
Tribunal  case,  ICjf  Reports ,  1973,  p.  166. 

Judges  Golcuklii,  Matscher,  Sir  \  mcent  Evans,  Bernhardt  and  Oersing  delivered  a  short  joint  dis¬ 
senting  opinion.  Judge  Pinheiro  Farinha  delivered  an  individual  dissenting  opinion  making  the  same 
point. 

ECHR,  judgment  of  2  December  1987,  Series  A,  No.  124E.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Bindschedler-Robert,  Golcuklii,  Pinheiro  Farinha,  Pettiti 
Sir  Vincent  Evans,  Russo  (Judges). 

29  ECHR,  judgment  of  18  December  1986,  Series  A,  No.  hi,  and  see  this  Year  Book  c8  (1087) 
p.  460.  v  v  //. 
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tence  of  life  imprisonment  passed  on  him  in  absentia  by  an  Italian  court  while  he 
was  hiding  in  France.  In  the  present  proceedings  the  applicant  sought  compensa¬ 
tion  totalling  more  than  18,000,000  francs  in  respect  of  his  detention  in  France,  in 
Switzerland  and  in  Italy,  including  the  sentence  he  still  had  to  serve  until  June 
2005,  which  was  the  earliest  time  at  which  he  might  be  able  to  leave  prison.  The 
Government  denied  liability  in  relation  to  the  applicant’s  detention  in  Switzerland 
and  Italy  and  offered  him  ‘nominal  compensation’  of  1,000  francs  in  respect  of  his 
detention  in  France. 

The  Court  began  by  emphasizing  the  seriousness  of  the  breach  committed  on 
French  territory.  The  circumstances,  which  were  a  clear  abuse  of  deportation  pro¬ 
cedure,  were  such  as  to  have  inevitably  caused  the  applicant  substantial  non- 
pecuniary  damage.  The  Court  noted  that  it  was  not  presently  concerned  with  the 
applicant’s  detention  in  Switzerland  and  Italy  and  would  not  have  to  consider  them 
in  the  future  as  the  Commission  had  declared  his  complaints  here  inadmissible  or 
had  struck  them  out  of  the  list.30  Nevertheless,  while  the  Court  agreed  with  the 
Government  that  there  could  be  no  question  of  compensating  the  applicant  for  his 
detention  outside  France,  it  held  that  reference  had  to  be  made  to  Mr  Bozano’s 
situation  prior  to  the  enforcement  of  the  deportation  order. 

The  competent  French  court  had  ruled  against  Italy’s  request  for  extradition. 
That  ruling  was  binding  on  the  Government  but  did  not  preclude  it  from  making  a 
deportation  order.  Normally,  however,  the  applicant  could  have  challenged  a 
deportation  order  in  the  administrative  court  and  applied  to  the  Conseil  d’Etat  for 
a  stay  of  execution.  By  waiting  more  than  a  month  before  serving  the  order,  the 
French  police  had  prevented  Mr  Bozano  from  making  any  effective  use  of  the  rem¬ 
edies  theoretically  available  to  him.  This  had  therefore  prevented  him  from 
remaining  at  liberty  in  France,  at  least  for  a  little  while.  If  his  appeals  against  the 
deportation  order  had  failed  ,  which  was  not  a  foregone  conclusion,  he  should  have 
been  able  to  go,  under  supervision  if  necessary,  to  a  country  other  than  Switzer¬ 
land.  Even  assuming  that  country  had  handed  him  over  to  Italy,  there  would  at 
least  have  been  some  further  delay.  The  forcible  removal  of  Mr  Bozano  from 
Limoges  to  the  Swiss  border  thus  caused  him  real  damage,  although  this  could  not 
be  precisely  assessed.  Reviewing  the  issue  on  an  equitable  basis,  the  Court  awarded 
the  applicant  100,000  francs  as  compensation  for  the  damage  sustained  and 
rejected  the  rest  of  his  claims. 

On  the  issue  of  legal  costs  and  expenses  the  Court  accepted  the  claim  put  for¬ 
ward  by  the  applicant  which  was  not  disputed  by  the  Government.  The  applicant 
was  therefore  awarded  his  legal  costs  in  full,  less  the  sum  received  in  legal  aid  from 
the  Council  of  Europe. 

Right  to  marry  (Article  12) — application  to  temporary  prohibition  on  rettiarriage — 
just  satisfaction  (Article  50 ) 

Case  No.y.  F  v.  Switzerland .3I  The  Court  held  by  9  votes  to  8  that  a  judicial 
order  prohibiting  the  applicant  from  remarrying  for  3  years  contravened  Article  12 

30  On  12  July  1984  the  Commission  declared  Mr  Bozano’s  application  against  Italy  to  be  inadmis¬ 
sible.  On  the  same  day  it  declared  his  application  against  Switzerland  to  be  inadmissible  except  for  one 
point.  On  9  May  1987  the  Commission  struck  what  remained  of  the  application  out  of  its  list  after  Mr 
Bozano  had  withdrawn  his  complaint. 

31  ECHR,  judgment  of  18  December  1987,  Series  A,  No.  128.  This  case  was  decided  by  the  plenary 
Court. 
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of  the  Convention.  It  also  held  unanimously  that  Switzerland  must  pay  the  appli¬ 
cant  14,327  Swiss  francs  in  respect  of  his  costs  and  expenses. 

The  applicant  in  this  case,  one  of  the  most  unusual  to  have  come  before  the 
Court,  was  born  in  1943  and  between  1963  and  1987  married  four  times.  He  mar¬ 
ried  his  first  wife  in  1963  and  divorced  her  in  1964;  he  married  his  second  wife  in 
1966  when  she  was  expecting  his  child,  but  after  a  separation  in  1978  cohabited 
with  another  woman  and  was  divorced  by  his  wife  in  1981.  The  domestic  court 
then  prohibited  the  applicant  from  remarrying  for  a  year  under  Article  150  of  the 
Swiss  Civil  Code  which  reads  as  follows: 

When  granting  the  divorce,  the  Court  shall  fix  a  period  of  not  less  than  one  and  not  more 
than  two  years  during  which  the  guilty  party  shall  not  be  entitled  to  marry;  where  the  div¬ 
orce  is  granted  for  adultery,  this  period  may  be  extended  to  three  years  .  .  . 

In  1983  the  applicant  advertised  for  a  secretary.  On  11  January  Miss  N  appeared  in 
response  to  his  advertisement.  Four  days  later  they  were  living  together  and  on  26 
February  she  became  his  third  wife.  On  n  March,  however,  the  applicant  began 
divorce  proceedings  and  at  the  beginning  of  April  N  left  the  matrimonial  home 
after  F  had  taken  up  again  with  a  former  mistress.  Later  in  the  year  a  court  rejected 
F’s  petition  for  divorce,  but  allowed  his  wife’s  cross  petition,  and  at  the  same  time 
imposed  on  F  a  3  year  prohibition  on  remarriage,  finding  that  he  was  solely  respon¬ 
sible  for  the  marriage  breakdown.  An  attempt  by  the  applicant  to  challenge  the 
prohibition  through  the  Swiss  courts  was  unsuccessful.  However  in  1987,  when  the 
3  years  had  elapsed,  F  married  his  fourth  wife  who  bore  him  a  child  one  month 
later. 

In  his  application  to  the  Commission  in  1984  F’s  main  submission  was  that  the 
three  year  prohibition  on  his  remarriage  was  incompatible  with  his  right  to  marry 
under  Article  12  of  the  Convention.  In  its  report  in  1986  the  Commission 
expressed  the  opinion  by  10  votes  to  7  that  there  had  been  a  violation  of  this  pro¬ 
vision.  The  Government  and  the  Commission  then  referred  the  case  to  the  Court. 

Article  12  of  the  Convention  provides: 

Men  and  women  of  marriageable  age  have  the  right  to  marry  and  to  found  a  family, 
according  to  the  national  laws  governing  the  exercise  of  this  right. 

Although  this  provision  refers  to  the  regulation  of  marriage  by  national  law,  it  is 
clear  from  the  Court’s  jurisprudence  that  ‘the  limitations  thereby  introduced  must 
not  restrict  or  reduce  the  right  in  such  a  way  or  to  such  an  extent  that  the  very 
essence  of  the  right  is  impaired’.32  On  the  other  hand,  the  Court  has  also  made  it 
clear  that  ‘in  proceedings  originating  in  an  individual  application,  it  has  to  confine 
its  attention,  as  far  as  possible,  to  the  issues  raised  by  the  concrete  case  before  it’.33 
Thus  while  the  section  of  the  Code  prohibiting  remarriage  had  to  be  reviewed  in 
the  present  case,  the  Court’s  task  was  not  to  evaluate  the  provision  in  abstracts,  but 
to  examine  the  manner  in  which  it  had  been  applied. 

The  Court  noted  that  waiting  periods  before  marriage  used  to  be  required  in 
Austria  and  the  Federal  Republic  of  Germany  but  have  now  been  abolished  and  in 
this  connection  recalled  its  often  stated  precept  that  the  Convention  must  be  inter¬ 
preted  in  the  light  of  present  day  conditions.  It  added,  however,  that: 


32  Rees  case,  Series  A,  No.  106,  para.  50,  and  see  this  Year  Book,  57  (1986),  p.  469. 

33  Judgment,  para.  31. 
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.  .  .  the  fact  that,  at  the  end  of  a  gradual  evolution,  a  country  finds  itself  in  an  isolated  pos¬ 
ition  as  regards  one  aspect  of  its  legislation  does  not  necessarily  imply  that  that  aspect 
offends  the  Convention,  particularly  in  a  field — matrimony — which  is  so  closely  bound  up 
with  the  cultural  and  historical  traditions  of  each  society  and  its  deep-rooted  ideas  about  the 
family  unit.34 

The  Court  noted  that  the  contested  measure  amounted  in  substance  to  a  civil 
sanction,  but  the  domestic  court  was  allowed  some  measure  of  discretion  in  its 
application.  In  the  present  case  this  discretion  had  been  exercised  by  the  Swiss 
court  when  it  had  assessed  the  applicant’s  past  conduct  before  imposing  the  prohi¬ 
bition.  In  arguing  that  the  prohibition  here  was  neither  unreasonable,  nor  arbi¬ 
trary,  nor  disproportionate,  the  Government  had  emphasized  the  importance  of 
protecting  the  institution  of  marriage.  The  Court  recognized  that  the  stability  of 
marriage  is  in  the  public  interest  but  doubted  whether  the  means  employed  here 
were  appropriate  to  that  aim.  It  noted  that  the  repeal  of  Article  150  had  been 
recommended  by  two  committees  of  experts  and  rejected  the  Government’s  argu¬ 
ment  that  the  temporary  prohibition  of  remarriage  was  designed  to  protect  the 
rights  of  others.  On  the  contrary,  the  Court  suggested  that  F’s  fourth  wife  could 
consider  herself  wronged  by  the  measure,  which  might  also  have  caused  their  child 
to  have  been  born  out  of  wedlock. 

The  Court  was  not  convinced  either  by  the  argument  that  compelling  a  person  to 
take  time  for  reflection  might  protect  him  from  himself  and  rejected  the  further 
submission  that  remarriage  subsequent  to  a  divorce  cannot  be  equated  with  a  first 
marriage,  observing  that  ‘If  national  legislation  allows  divorce,  which  is  not  a 
requirement  of  the  Convention,  Article  12  secures  for  divorced  persons  the  right  to 
remarry  without  unreasonable  restrictions’.35 

The  Government’s  final  argument  was  that  judicial  separation  and  certain  other 
measures  have  consequences  for  those  concerned  which  are  identical  to  those  of  a 
temporary  prohibition  on  remarriage.  The  Court  considered,  however,  that  these 
situations  were  not  comparable  and  so  concluded  by  a  narrow  majority  that  there 
had  been  a  violation  of  Article  12. 

The  issue  of  just  satisfaction  under  Article  50  was  soon  dealt  with.  The  applicant 
asked  for  an  order  directing  Switzerland  to  amend  the  Civil  Code,  but  the  Court 
rejected  this  as  beyond  its  jurisdiction.  The  applicant  did  not  claim  to  have  suf¬ 
fered  pecuniary  damage  and  the  Court  decided  that  any  non-pecuniary  damage  was 
satisfied  by  the  judgment.  Finally,  the  applicant  sought  a  sum  for  costs  and 
expenses  which  the  Government  did  not  dispute.  This  part  of  the  claim  was  there¬ 
fore  accepted. 

This  is  only  the  third  case  in  which  the  Court  has  considered  the  right  to  marry 
and  although  the  particular  issue  is  unlikely  to  recur,  the  decision  contains  a 
number  of  points  of  interest.  As  regards  the  scope  of  Article  12,  the  case  confirms 
that  the  right  to  marry  covers  both  marriage  and  remarriage,  which  is  not  unexpec¬ 
ted  since  the  Convention  makes  no  distinction  between  them.  With  reference  to  the 
application  of  the  Convention  generally,  the  case  is  to  be  classed  with  those  like 
lnze  (Case  No.  3)  in  which  the  Court  decides  that  local  arrangements  have  fallen 
too  far  behind  European  standards,  rather  than  cases  such  as  Muller  (Case  No.  12) 


34  Ibid.,  para.  33. 

35  Ibid.,  para.  38.  The  point  that  permitting  divorce  is  not  a  requirement  of  the  Convention  was 
established  in  the  Johnston  case,  Series  A,  No.  112,  and  see  this  Year  Book,  58  (1987),  p.  463. 
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in  which  it  recognizes  the  scope  for  national  variations.  The  eight  members  of  the 
Court  who  dissented  maintained  that  the  broad  reference  to  ‘national  laws’  in 
Article  12  means  that  there  is  more  room  for  diversity  in  relation  to  the  right  to 
marry  than  elsewhere  in  the  Convention.  This  is  a  persuasive  view.  While  the 
Court  is  now  confident  enough  to  reject  national  laws  which  it  regards  as  out  of 
date,  it  does  not  follow  that  it  is  always  appropriate  for  it  to  do  so. 

Right  to  liberty  (Article  5(1) ) — the  concept  of  lawfulness  in  Article  g( i)(d) — right  to 
take  proceedings  to  challenge  the  lawfulness  of  detention  (Article  5(4)) — non-dis¬ 
crimination  (Article  14) 

Case  No.  8.  Bouamar  case.36  In  this  case,  which  concerned  the  detention  of  a 
juvenile  in  Belgium,  the  Court  held  unanimously  that  a  series  of  placements  in  a 
remand  prison  constituted  a  breach  of  the  applicant’s  rights  under  Article  5(1)  of 
the  Convention.  The  Court  also  held  by  6  votes  to  1  that  there  had  been  a  breach  of 
Article  5(4),  but  unanimously  rejected  a  claim  based  on  Article  14  taken  in  con¬ 
junction  with  that  provision.  The  question  of  just  satisfaction  was  reserved. 

The  applicant,  who  suffered  from  a  disturbed  personality  and  was  a  minor  at  the 
time  of  the  events  complained  of,  spent  from  June  1977  to  May  1978  in  various  juv¬ 
enile  homes  in  Belgium  as  a  preventive  welfare  measure  authorized  by  the  Chil¬ 
dren’s  and  Young  Persons’  Welfare  Act  of  1965.  In  1979  he  was  brought  before  the 
Liege  juvenile  court  with  a  view  to  the  imposition  of  one  of  the  custodial,  protec¬ 
tive  or  educative  measures  available  under  the  above-mentioned  Act.  In  1980  the 
juvenile  courts  ordered  a  succession  of  interim  measures,  including  nine  place¬ 
ments  in  a  remand  prison  for  a  maximum  period  of  15  days  each.  The  measures 
were  taken  under  the  emergency  procedure  provided  for  in  Section  53  of  the  Act 
and  were  ordered  because  it  was  impossible  to  find  an  individual  or  an  institution 
which  could  accept  Mr  Bouamar  immediately,  and  on  account  of  his  dangerous 
behaviour.  In  the  periods  between  the  remand  placements  the  juvenile  courts 
varied  their  orders  and  either  returned  the  applicant  to  his  family  or  sent  him  to  a 
State  reformatory.  Attempts  to  challenge  the  lawfulness  of  some  of  these  decisions 
in  the  Belgian  courts  were  unsuccessful. 

In  his  application  to  the  Commission  in  1980  Mr  Bouamar  complained  that  his 
treatment  had  violated  a  number  of  provisions  of  the  Convention.  In  its  report  in 
July  1986  the  Commission  expressed  the  unanimous  opinion  that  there  had  been 
violations  of  Article  5(1)  and  Article  5(4),  but  no  violation  of  Article  14  taken  in 
conjunction  with  Article  5(4),  and  considered  that  no  separate  issue  arose  under 
Article  13.  The  Commission  then  referred  the  case  to  the  Court. 

Article  5(1)  of  the  Convention  provides: 

Everyone  has  the  right  to  liberty  and  security  of  person.  No  one  shall  be  deprived  of  his 
liberty  save  in  the  following  cases  and  in  accordance  with  a  procedure  prescribed  by  law: 

(f/)  the  detention  of  a  minor  by  lawful  order  for  the  purpose  of  educational  supervision  or  his 
lawful  detention  for  the  purpose  of  bringing  him  before  the  competent  legal  authority. 

The  Government’s  main  argument  was  that  the  applicant  had  been  detained  ‘for 


36  ECHR,  judgment  of  29  February  1988,  Senes  A,  No.  129.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Thor  Vilhjalmsson,  Walsh,  Sir  Vincent  Evans,  Macdonald, 
Russo,  De  Meyer  (Judges). 
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the  purpose  of  educational  supervision’.37  The  question  the  Court  had  to  decide 
was  whether  the  disputed  placements  were  lawful. 

The  Court’s  case  law  indicates  that  ‘lawfulness’  must  be  understood  as  requiring 
not  only  compliance  with  domestic  law  but  also  that  ‘any  deprivation  of  liberty 
should  be  in  keeping  with  the  purpose  of  Article  5,  namely  to  protect  the  individual 
from  arbitrariness’.38  Thus  although  Mr  Bouamar  had  been  detained  in  conformity 
with  the  relevant  legislation,  this  was  not  enough.  The  Court  also  had  to  look  at  the 
content  of  the  domestic  law  and  examine  the  way  in  which  it  had  been  applied. 

The  Court  recognized  that  the  Belgian  legislation  was  intended  to  deal  with  juv¬ 
enile  delinquency  in  a  liberal  spirit.  Designed  to  avoid  as  far  as  possible  any  depri¬ 
vation  of  liberty  of  juveniles,  the  Act  of  1965  authorized  their  detention  only  in  the 
cases  exhaustively  listed  in  it.  Although  there  was  some  controversy  over  the  scope 
of  Section  53  in  Belgium,  the  Court  held  that  there  was  no  unlawfulness  in  the 
present  case  with  regard  to  compliance  with  domestic  law. 

On  the  issue  of  arbitrariness,  the  Court  noted  that  the  applicant  was  shuttled  to 
and  fro  between  the  remand  prison  and  his  family  without  this  being  followed  by 
the  actual  application  of  a  regime  of  educational  supervision  in  a  setting  designed 
for  this  purpose.  Indeed,  at  the  time  of  the  events  in  issue  Belgium  had  no  institu¬ 
tions  which  were  appropriate  to  fulfil  the  objectives  of  the  1965  Act.  The  Court 
therefore  concluded  that  the  fruitless  series  of  nine  placement  orders,  which  did 
not  further  any  educational  aim,  could  not  be  considered  to  be  compatible  with 
Article  5(1)  (z/) . 

Mr  Bouamar’s  other  principal  claim  concerned  Article  5(4)  which  provides: 

Everyone  who  is  deprived  of  his  liberty  by  arrest  or  detention  shall  be  entitled  to  take  pro¬ 
ceedings  by  which  the  lawfulness  of  his  detention  shall  be  decided  speedily  by  a  court  and 
his  release  ordered  if  the  detention  is  not  lawful. 

The  Government’s  submission  here  was  that  the  review  required  by  Article  5(4) 
was  incorporated  in  the  procedure  followed  before  the  Juvenile  Court.  That  body 
was  undoubtedly  a  ‘court’  from  the  organizational  point  of  view;  however,  as  the 
European  Court  noted,  it  is  clear  from  the  case  law  on  this  provision  that  to  satisfy 
Article  5(4)  a  body  must  employ  a  procedure  with  both  a  judicial  character  and 
adequate  guarantees  for  the  individual.39 

Applying  this  test,  the  Court  found  that  whilst  the  procedure  before  the  Juvenile 
Court  featured  certain  guarantees,  it  had  not  been  established  that  counsel  for  the 
applicant  was  present  at  the  hearings  which  preceded  placement,  nor  that  he  had 
access  to  all  the  documents  in  the  file.  The  mere  fact  that  Mr  Bouamar,  who  was 
very  young  at  the  time,  appeared  in  person  before  the  domestic  court  was  not 
enough  to  afford  him  the  necessary  safeguards. 

The  Court  also  found  that  the  available  remedies  were  not  compatible  with  the 
requirements  of  Article  5(4).  The  proceedings  which  were  taken  in  the  juvenile 
courts  with  a  view  to  revising  the  original  orders  took  place  in  the  absence  of  the 
applicant’s  lawyer.  As  to  the  subsequent  appeals,  these  were  all  rejected,  with  the 
result  that  the  competent  courts  were  unable  to  decide  speedily  on  the  lawfulness  of 

37  Alternative  submissions  by  the  Government  relating  to  Article  5(1  )(6)  and  the  second  part  of 
Article  5(1) (<^)  were  considered  but  dismissed. 

38  Judgment,  para.  47. 

39  This  principle  was  laid  down  in  the  Wintenverp  case,  Series  A,  No.  33,  and  see  this  Year  Book,  50 
(1979),  p.  267. 
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the  applicant’s  deprivation  of  liberty.  There  had  consequently  been  a  breach  of 
Article  5(4). 

Further  claims  based  on  Article  13  (requirement  of  an  effective  remedy  before  a 
national  authority)  and  Article  14  (non-discrimination)  were  dealt  with  summarily. 
As  regards  the  first  of  these  provisions,  the  Court,  like  the  Commission,  found  that 
it  need  not  be  considered.  On  the  discrimination  issue  the  applicant  pointed  out 
that  adults  held  in  custody  pending  trial  in  Belgian  law  enjoyed  a  speedy  judicial 
review  of  the  lawfulness  of  their  detention  which  was  not  available  to  juveniles.  In 
the  Court’s  view,  however,  the  protective  nature  of  the  procedure  applied  to  juven¬ 
iles  provided  an  objective  and  reasonable  justification  for  the  difference  of  treat¬ 
ment. 

The  question  of  just  satisfaction  was  reserved  and,  as  Case  No.  23,  is  described 
below. 

This  decision  was  an  application  of  some  of  the  most  firmly  established  prin¬ 
ciples  in  the  Court’s  jurisprudence.  Pauzvels  (Case  No.  14)  was  the  other  decision 
on  the  right  to  liberty  in  the  period  under  review  and  shows  a  different  side  of 
Article  5. 

Right  to  respect  for  family  life  (Article  8) — application  to  care  proceedings— the 
meaning  of  ‘in  accordance  with  the  law’  and  ‘necessary  in  a  democratic  society’  in 
Article  8(2) — -just  satisfaction  (Article  50) 

Case  No.  9.  Olsson  case.40  In  this  case,  which  concerned  Sweden,  the  Court  held 
by  10  votes  to  5  that  there  had  been  no  violation  of  Article  8  of  the  Convention 
when  the  applicants’  children  were  taken  into  care  and  the  applicants’  subsequent 
requests  for  termination  of  care  were  refused.  However,  the  Court  also  held  by  12 
votes  to  3  that  the  manner  in  which  the  care  decision  was  implemented  had  violated 
Article  8.  Finally,  the  Court  held  unanimously  that  Sweden  must  pay  the  appli¬ 
cants  200,000  Swedish  crowns  as  just  satisfaction  for  non-pecuniary  damage, 
together  with  150,000  crowns  for  legal  fees  and  expenses. 

The  applicants,  who  lived  in  Gothenburg,  had  three  children,  Stefan,  Helena 
and  Thomas,  who  were  taken  into  care  in  1980  by  the  local  Social  District  Council, 
following  a  social  report  which  concluded  that  the  children’s  development  was  in 
danger  because  their  parents  had  demonstrated  an  inability  to  satisfy  their  need  for 
care,  stimulation  and  supervision.41  The  decision  to  take  the  children  into  care  was 
subsequently  confirmed  by  the  County  Administrative  Court  and  an  appeal  against 
this  decision  was  unsuccessful.  In  June  1982  the  Council  rejected  the  applicants’ 
request  for  termination  of  the  public  care  and  subsequent  appeals  and  requests 
were  likewise  unsuccessful.  In  1987,  however,  the  Swedish  courts  directed  the  ter¬ 
mination  of  the  care  as  regards  all  three  children. 

Following  the  care  decision  of  1980: 

(a)  Stefan  was  placed  in  an  educational  home  in  Gothenburg  run  by  the  Board 
for  the  Retarded  and,  after  a  while,  in  a  foster  home  about  100  kilometres 
from  the  applicants’  home  in  Gothenburg.  He  stayed  there  for  more  than  2 


40  ECHR,  judgment  of  24  March  1988,  Series  A,  No.  130.  This  case  was  decided  by  the  plenary 
Court. 

41  The  full  text  of  this  report  is  reproduced  in  para.  12  of  the  judgment. 
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years  and  was  then  moved  to  a  children’s  home,  run  by  the  same  Board, 
about  80  kilometres  to  the  north  of  Gothenburg. 

(b)  Helena  and  Thomas  were  placed  in  separate  foster  homes,  at  localities  situ¬ 
ated  about  100  kilometres  from  each  other  and  approximately  600  kilometres 
to  the  north-east  of  Gothenburg. 

Various  restrictions  were  placed  on  the  applicants’  access  to  the  children  whilst 
they  were  in  care. 

Stefan  is  now  reunited  with  his  parents.  In  June  1987,  however,  the  Council 
prohibited  them  until  further  notice  from  removing  Helena  and  Thomas  from  their 
foster  homes;  an  appeal  by  the  applicants  concerning  this  decision  was  pending  in 
November  1987. 

In  their  applications  to  the  Commission  in  1983  Mr  and  Mrs  Olsson  maintained 
that  they  were  the  victims  of  violations  of  a  number  of  articles  of  the  Convention. 
In  its  report  in  December  1986  the  Commission  expressed  the  opinion  by  8  votes  to 
5  that  the  care  decisions  concerning  the  applicants’  children,  in  combination  with 
their  placement  in  separate  and  distant  foster  homes,  constituted  a  violation  of  the 
right  to  respect  for  family  life  guaranteed  by  Article  8.  The  applicants’  other  com¬ 
plaints  were  rejected.  The  Commission  and  the  Government  then  referred  the  case 
to  the  Court. 

Article  8,  which  was  the  focus  of  the  argument  in  this  case,  provides: 

1 .  Everyone  has  the  right  to  respect  for  his  private  and  family  life,  his  home  and  his  cor¬ 
respondence. 

2.  There  shall  be  no  interference  by  a  public  authority  with  the  exercise  of  this  right 
except  such  as  is  in  accordance  with  the  law  and  is  necessary  in  a  democratic  society 
in  the  interests  of  national  security,  public  safety  or  the  economic  well-being  of  the 
country,  for  the  prevention  of  disorder  or  crime,  for  the  protection  of  health  or 
morals,  or  for  the  protection  of  the  rights  and  freedoms  of  others. 

In  their  submissions  to  the  Court  the  applicants  alleged  violations  of  their  right  to 
respect  for  their  family  life  by  reason  of  the  care  decision,  the  manner  of  its  imple¬ 
mentation  and  the  various  refusals  to  terminate  the  public  care  of  their  children. 

The  Court  found  that  the  measures  in  issue  constituted  interferences  with  the 
right  for  the  purposes  of  Article  8(1),  but  had  the  legitimate  aim  of  protecting 
health  or  morals  and  the  rights  and  freedoms  of  others,  namely  the  children.  On 
the  question  of  whether  the  interferences  were  ‘in  accordance  with  the  law’  the 
Court  referred  to  its  extensive  jurisprudence  on  the  meaning  of  this  phrase42  and 
held  that  although  the  Swedish  legislation  was  rather  general  in  its  terms  and  con¬ 
ferred  a  wide  discretion  on  the  authorities,  regard  must  be  had  to  the  subject- 
matter  of  the  law  and  its  extensive  safeguards  against  arbitrary  interference. 
Taking  these  into  account,  the  Court  held  that  the  legislation  in  question  was  suf¬ 
ficiently  precise  to  satisfy  the  Convention. 

The  main  issue  was  whether  the  interferences  were  ‘necessary  in  a  democratic 
society’.  Here  the  Court  made  the  important  point  that  its  case  law,  which  is  again 
extensive,43  demonstrated  that  its  review  was  not  limited  to  ascertaining  whether 
the  State  had  acted  reasonably,  carefully  and  in  good  faith.  For  ‘in  exercising  its 
supervisory  jurisdiction,  the  Court  cannot  confine  itself  to  considering  the 

42  For  a  recent  example  see  the  Gillow  case,  Series  A,  No.  109,  and  this  Year  Book,  58  (1987), 
P-  455- 

43  See,  for  example,  th  eLingens  case,  Series  A,  No.  103,  and  this  Year  Book,  57  (1986),  p.  464. 
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impugned  decisions  in  isolation,  but  must  look  at  them  in  the  light  of  the  case  as  a 
whole;  it  must  determine  whether  the  reasons  adduced  to  justify  the  interferences 
at  issue  are  “relevant  and  sufficient”  \44 

Looking  first  at  the  decision  to  take  the  children  into  public  care  and  the  sub¬ 
sequent  refusals  to  terminate  care,  the  Court  noted  that  the  applicants  had  been 
sufficiently  involved  in  the  decision-making  process  to  fulfil  the  procedural  require¬ 
ments  of  Article  8.  As  far  as  the  substance  of  these  decisions  was  concerned,  they 
had  been  based  on  social  reports  supported  by  statements  from  persons  well 
acquainted  with  the  background.  They  had,  moreover,  been  confirmed  by  courts 
which  had  been  able  to  form  their  own  impression  at  the  hearings  and  whose  judg¬ 
ments  had  been  confirmed  on  appeal.  In  these  circumstances  the  Court  was  satis¬ 
fied  that  the  Swedish  authorities  had  been  reasonably  entitled,  having  regard  to 
their  margin  of  appreciation,  to  think  both  that  it  was  necessary  to  take  the  children 
into  care  and  that  this  decision  should  remain  in  force.  The  Court  therefore 
decided  that  there  had  been  no  violation  of  Article  8  as  regards  these  two  points. 

It  came  to  a  different  conclusion  when  it  turned  to  the  measures  which  had  been 
taken  to  implement  the  care  decision.  Although  the  Court  rejected  the  applicants’ 
argument  that  the  quality  of  care  arranged  for  the  children  had  been  unsatisfactory, 
it  found  that  the  separation  of  the  children,  the  placement  of  Helena  and  Thomas 
at  long  distances  from  their  parents’  home  and  the  restrictions  on  visits,  had 
impeded  easy  and  regular  access  by  the  members  of  the  family  to  each  other  and 
ran  counter  to  the  ultimate  aim  of  family  reunification.  In  these  respects  the 
measures  in  question  ‘were  not  supported  by  “sufficient”  reasons  justifying  them  as 
proportionate  to  the  legitimate  aim  pursued’.45  In  the  Court’s  view  they  were 
therefore  not  ‘necessary  in  a  democratic  society’  and  so  in  this  respect  there  had 
been  a  violation  of  Article  8. 

The  applicants’  various  other  claims  were  briefly  considered,  but  the  Court,  like 
the  Commission,  rejected  them  all.  The  claim  that  they  had  suffered  ‘inhuman 
treatment’  contrary  to  Article  3  was  rejected  on  the  facts,  as  were  the  claims  that 
they  had  not  received  a  ‘fair  hearing’  in  accordance  with  Article  6,  that  they  had 
been  discriminated  against  on  grounds  of  social  origin  contrary  to  Article  14,  that 
they  had  been  unable  to  ensure  education  for  their  children  in  conformity  with 
their  religious  and  philosophical  convictions  as  required  by  Article  2  of  Protocol 
No.  1,  and  that  they  had  been  denied  an  effective  remedy  before  a  national  auth¬ 
ority  as  required  by  Article  13.  Thus  the  only  violation  found  was  the  limited 
infringement  of  Article  8  already  mentioned. 

Because  the  Court  had  rejected  the  majority  of  the  applicants’  claims  the  ques¬ 
tion  of  just  satisfaction  presented  no  special  difficulty.  The  applicants  claimed 
30,000,000  Swedish  crowns  for  non-pecuniary  damage,  together  with  the  sum  of 
884,500  crowns  for  costs  and  expenses.  In  view  of  its  finding  on  Article  8,  however, 
the  Court  observed  that  the  applicants  were  not  entitled  to  compensation  for  the 
care  decision  and  the  removal  of  the  children  as  such,  but  only  for  the  prejudice 
suffered  as  a  result  of  the  improper  means  of  implementation.  As  the  Court  found 
that  the  latter  had  caused  the  applicants  considerable  inconvenience,  anxiety  and 
distress,  it  decided  that  they  were  entitled  on  an  equitable  basis  to  200,000  crowns 
under  this  head.  As  far  as  the  claim  for  costs  and  expenses  was  concerned,  the 


44  Judgment,  para.  68. 

45  Ibid.,  para.  83. 
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Court  found  that  certain  sums  related  to  matters  outside  the  scope  of  the  case, 
while  other  claims  were  either  unnecessary  or  excessive.  Again  making  its  assess¬ 
ment  on  an  equitable  basis,  it  awarded  the  applicants  less  than  a  quarter  of  their 
claim  under  this  head. 

The  present  case  was  one  of  four  involving  Article  8  in  the  period  under  review46 
and  turned  out  to  be  the  most  controversial.  Whereas  five  members  of  the  Court 
considered  that  the  decisions  relating  to  the  children,  as  well  as  their  implemen¬ 
tation,  had  unjustifiably  interfered  with  the  right  to  respect  for  family  life,  three 
judges  took  the  view  that  there  had  been  no  violation  at  all  of  the  Convention. 
Those  who  would  have  found  for  the  applicants  on  wider  grounds  did  so  not 
because  they  disagreed  with  the  domestic  decisions,  but  because  they  believed  that 
is  wrong  to  take  children  away  from  their  parents  without  a  prior  judicial  decision, 
except  in  cases  of  emergency.47  The  Court  was  not  prepared  to  go  so  far,  but  its 
scrutiny  of  the  facts  shows  that  justifying  the  authorities’  decisions  in  cases  of  this 
type  is  by  no  means  a  formality.  The  judges  who  would  have  exonerated  the  respon¬ 
dent  completely  considered  that  the  Court  had  placed  too  little  weight  on  the  appli¬ 
cants’  attitude  and  the  practical  difficulties  of  arranging  children’s  placement,48 
factors  on  which  it  is  clear  from  this  case  that  more  than  one  view  can  be  taken. 

In  rather  similar  cases  involving  the  United  Kingdom  in  1987  the  Court  drew 
attention  to  the  procedural  requirements  which  must  be  satisfied  when  care  pro¬ 
ceedings  are  challenged  under  the  Convention.49  With  the  demonstration  in  this 
latest  case  that  the  merits  of  decisions  relating  to  care  can  also  be  investigated,  more 
cases  on  this  thorny  issue  can  surely  be  anticipated. 

Right  to  respect  for  correspondence  (Article  8) — right  to  an  effective  remedy  before  a 
national  authority  (Article  ij) — just  satisfaction  (Ar  ticle  50) 

Case  No.  10.  Boyle  and  Rice  case.50  In  this  case,  which  concerned  prisoners’ 
rights  in  the  United  Kingdom,  the  Court  held  unanimously  that  there  had  been  a 
violation  of  Article  8  of  the  Convention  as  regards  a  claim  relating  to  one  of  the 
applicants’  correspondence.  Several  other  claims  were  rejected.  The  Court  also 
decided  that  the  successful  applicant  should  be  awarded  £3,000,  to  be  increased  by 
any  value  added  tax  which  might  be  chargeable,  in  respect  of  his  costs  and 
expenses. 

The  four  applicants  in  this  case  were  a  husband  and  wife,  James  and  Sarah 
Boyle,  and  a  father  and  son,  John  and  Brian  Rice.  In  1967  James  Boyle  and  Brian 
Rice  were  sentenced  to  life  imprisonment  for  murder  and  served  part  of  their  sen¬ 
tences  at  Saughton  Prison,  Edinburgh.  The  applicants’  complaints  were  all 
directed  at  the  regime  applicable  in  the  prison.  James  and  Sarah  Boyle’s  complaints 
were  that: 

(a)  the  postage  of  only  one  three-page  letter  per  week  was  paid  for  out  of  public 


46  See  Cases  Nos.  10,  20  and  21  below. 

47  See  the  separate  opinion  of  Judges  Pinheiro  Farinha,  Pettiti,  Walsh,  Russo  and  De  Meyer. 

48  See  the  joint  partly  dissenting  opinion  of  Judges  Ryssdal,  Thor  Vilhjalmsson  and  Golcuklii. 

49  See  O,  II,  W,  B  and  R  v.  United  Kingdom,  Series  A,  Nos.  120  and  121,  and  see  this  Year  Book,  58 
(1987),  p.  484.  The  Court’s  applications  of  Article  50  in  these  proceedings  are  Cases  Nos.  15,16,17,18 
and  19  below. 

50  ECHR,  judgment  of  27  April  1988,  Series  A,  No.  131.  This  case  was  decided  by  the  plenary 
Court. 
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funds.  The  postage  of  other  letters  could  be  paid  for  out  of  prison  earnings 
of  £1.60  per  week  but  not  out  of  prisoners’  general  financial  resources; 

(b)  the  correspondence  between  James  and  Sarah  Boyle  was  controlled  by  the 
prison  authorities  in  accordance  with  the  normal  practice  including,  so  Mr 
and  Mrs  Boyle  asserted,  the  reading  aloud,  in  front  of  other  inmates,  of 
letters  written  by  Sarah  Boyle  to  James  Boyle; 

(c)  in  July  1981,  a  letter  written  by  Mr  Boyle  to  a  friend  of  his,  Mr  Peter 
McDougall,  was  stopped  by  the  Prison  Governor  on  the  ground  that  Mr 
McDougall  was  a  ‘media  personality’; 

(d)  in  accordance  with  the  normal  rules,  Mr  Boyle  was  permitted  only  one 
hour’s  visiting  time  a  month.  Because  he  saw  his  wife  during  this  time,  he 
was  not  able  to  see  other  members  of  his  family. 

Mr  Boyle  also  complained  that  he  had  been  treated  less  favourably  in  Saughton 
Prison  than  at  a  previous  establishment. 

Brian  and  John  Rice’s  complaints  were  that: 

(a)  Brian  Rice  had  been  refused  compassionate  leave  to  visit  John  Rice  who  was 

ill; 

(b)  Brian  Rice  was  entitled  to  only  twelve  prison  visits  a  year; 

(c)  various  letters  had  been  either  delayed  or  stopped  by  the  prison  authorities. 

In  their  applications  to  the  Commission  in  1981  and  1982  both  pairs  of  appli¬ 
cants  relied  on  Article  8  and  Article  13  of  the  Convention.  In  its  report  in  May  1986 
the  Commission  expressed  the  opinion  that: 

(a)  the  stopping  of  Mr  Boyle’s  letter  to  Mr  McDougall  was  in  breach  of  Article 

8; 

(b)  there  had  been  a  breach  of  Article  13  concerning  limited  prison  visiting 
entitlement  and  the  refusal  to  grant  Brian  Rice  compassionate  leave  to  visit 
his  sick  father; 

(c)  there  had  been  no  breach  of  Article  13  in  respect  of  any  of  the  applicants’ 
other  complaints. 

The  Commission  then  referred  the  case  to  the  Court. 

The  main  issue  in  this  case  concerned  the  interpretation  and  application  of 
Article  13  of  the  Convention  which  provides: 

Everyone  whose  rights  and  freedoms  as  set  forth  in  this  Convention  are  violated  shall  have 
an  effective  remedy  before  a  national  authority  notwithstanding  that  the  violation  has  been 
committed  by  persons  acting  in  an  official  capacity. 

In  its  previous  case  law  the  Court  has  declined  to  interpret  this  provision  literally 
and  has  held  that  it  is  not  necessary  to  show  that  some  other  provision  has  been  vio¬ 
lated  before  an  applicant  can  rely  on  Article  13.  On  the  other  hand,  it  has  also  held 
that  it  does  not  ‘require  a  remedy  in  domestic  law  in  respect  of  any  supposed 
grievance  under  the  Convention  that  an  individual  may  have,  no  matter  how 
unmeritorious  his  complaint  may  be:  the  grievance  must  be  an  arguable  one  in 
terms  of  the  Convention’.51  In  the  present  case  the  Court  prefaced  its  examination 
of  the  applicants’  complaints  by  confirming  these  principles  and  adding  an  import¬ 
ant  comment  relating  to  the  role  of  the  Commission. 


51  Judgment,  para.  52. 


HUMAN  RIGHTS  DURING  1988  385 

The  Government  maintained  that  a  claim  which  has  been  declared  manifestly  ill- 
founded  by  the  Commission  cannot  be  regarded  as  ‘arguable’  for  the  purposes  of 
Article  13.  The  Court,  however,  did  not  agree.  Whilst  it  accepted  that  it  cannot 
review  complaints  which  have  been  rejected  as  inadmissible,  the  Court  pointed  out 
that  when  any  case  is  referred  to  it  under  Article  13  it  is  ‘competent  to  take  cogni¬ 
sance  of  all  questions  of  fact  and  of  law  arising  in  the  context  of  the  complaints 
before  it  under  Article  13  .  .  .  including  the  arguability  or  not  of  the  claims  of  viola¬ 
tion  of  the  substantive  provision  . 52  Thus  although  the  Commission’s  decision  on 
admissibility  would  provide  ‘significant  pointers’  to  the  arguable  character  of  the 
claims,  the  Court  would  not,  as  the  Government  suggested,  treat  them  as  decisive. 

Having  established  the  framework  for  its  application  of  Article  13,  the  Court 
considered  the  individual  claims  and  in  each  instance  found  that  they  must  be 
rejected.  Mr  and  Mrs  Boyle’s  complaint  regarding  letter  postage  had  been  rejected 
by  the  Commission  as  manifestly  ill-founded  for  the  purposes  of  Article  8,  and  the 
Court  agreed  that  it  was  not  arguable  under  Article  13.  This  was  also  true  of  Mr 
Brian  Rice’s  complaint  concerning  the  posting  of  letters,  which  had  not  been  sub¬ 
stantiated,  and  the  control  of  the  Boyles’  correspondence,  which  the  Court  found 
was  in  accordance  with  the  Convention.  In  respect  of  the  complaints  relating  to 
visits  and  leave,  on  the  other  hand,  the  Court  found  either  that  a  domestic  remedy 
was  available,  or,  as  with  the  complaint  about  correspondence,  that  the  limitations 
imposed  were  within  the  authorities’  discretion.  Its  conclusion  was  therefore  that 
in  no  case  had  there  been  a  violation  of  the  Convention. 

The  other  issue,  which  concerned  only  Mr  Boyle,  was  whether  the  stopping  of 
his  letter  to  Mr  McDougall  amounted  to  an  unjustified  interference  with  ‘the  right 
to  respect  for  .  .  .  correspondence’,  which  is  guaranteed  by  Article  8.  The  Govern¬ 
ment  admitted  that  it  did,  explaining  that  the  rule  under  which  the  letter  was 
stopped  had  been  applied  in  error.  In  view  of  this  the  Court  agreed  with  the  Com¬ 
mission  and  held  that  there  had  been  a  breach  of  Article  8. 

In  the  light  of  the  Court’s  findings  the  issue  of  just  satisfaction  under  Article  50 
was  a  simple  one.  The  sole  aspect  of  the  case  on  which  the  Court  had  found  a  viola¬ 
tion  was  the  uncontested  claim  under  Article  8,  and  here  no  claim  for  compensa¬ 
tion  had  been  made.  The  Court  therefore  decided  that  no  costs  or  expenses  were 
recoverable  by  John  and  Brian  Rice  and  only  a  proportion  of  those  incurred  in  con¬ 
nection  with  the  representation  of  James  and  Sarah  Boyle.  Making  an  assessment 
on  an  equitable  basis,  it  held  that  Mr  Boyle  should  be  awarded  £3,000  plus  VAT. 

This  was  the  most  important  case  involving  the  United  Kingdom  to  be  decided 
in  the  period  under  review.53  It  is  not  the  first  to  raise  the  issue  of  prisoners’ 
rights54  and,  although  significant  changes  have  been  made  in  the  Prison  Rules  as  a 
result  of  previous  cases,  it  is  unlikely  to  be  the  last.  As  regards  the  law  of  the  Con¬ 
vention  the  case  confirms  that  Article  13  covers  only  ‘arguable’  grievances,  and  sug¬ 
gests  that  the  Court  intends  to  discourage  complaints  without  merit  under  one  of 
the  substantive  articles  from  resurfacing  as  claims  under  Article  13.  Further  con¬ 
sideration  of  this  provision  will  be  found  in  Plattform  ‘Arzte  fur  das  Leben’  (Case 
No.  22). 


52  Ibid.,  para.  54,  emphasis  added. 

53  The  others  were  all  concerned  only  with  the  application  of  Article  50:  see  Cases  Nos.  15,16,17,18 
and  19  below. 

54  See,  for  example,  Campbell  and  Fell,  Series  A,  No.  80,  and  see  this  Year  Book,  55  (1984),  p.  381. 
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Right  to  a  hearing  before  an  ‘independent  and  impartial  tribunal’  (Article  6(1)) — 
nature  and  effect  of  an  ‘interpretative  declaration’ — reservations  (Article  64) — 
just  satisfaction  (Article  50) 

Case  No.  11.  Belilos  case.55  In  this  case,  which  raised  the  question  of  the  effect 
of  an  interpretative  declaration  to  the  Convention,  the  Court  held  unanimously 
that  Switzerland  had  violated  its  obligations  under  Article  6(1)  because  the  appli¬ 
cant’s  case  had  not  been  heard  by  an  ‘independent  and  impartial’  tribunal  as  that 
article  requires.  The  Court  also  held  that  the  respondent  must  pay  the  applicant 
the  sum  of  11,750  Swiss  francs,  less  the  sum  received  as  legal  aid,  in  respect  of  her 
legal  costs  and  expenses. 

In  May  1981  the  applicant,  Mrs  Belilos,  was  fined  200  Swiss  francs  for  taking 
part  in  an  unauthorized  demonstration  in  the  city  of  Lausanne.  The  fine  was 
imposed  by  a  body  called  the  Lausanne  Police  Board  which  subsequently  reduced 
the  fine  but  confirmed  the  conviction.  The  applicant  exercised  her  right  to  appeal 
on  points  of  law,  but  this  appeal  was  rejected  by  a  Court  of  Criminal  Cassation  in 
November  1981  and  a  subsequent  public-law  appeal  was  rejected  by  the  Federal 
Court  in  1982. 

In  her  application  to  the  Commission  in  1983  Mrs  Belilos  complained  that  the 
proceedings  before  the  Police  Board  had  failed  to  provide  her  with  a  hearing  by  a 
‘tribunal’  which  was  ‘independent  and  impartial’  within  the  meaning  of  Article  6(1) 
of  the  Convention.  In  its  report  in  May  1986  the  Commission  expressed  the  unani¬ 
mous  opinion  that  there  had  been  a  violation  of  this  provision.  The  Commission 
and  the  Government  then  referred  the  case  to  the  Court. 

The  relevant  part  of  Article  6(1)  provides: 

In  the  determination  of  .  .  .  any  criminal  charge  .  .  .  everyone  is  entitled  to  a  fair  and 
public  hearing  .  .  .  by  an  independent  and  impartial  tribunal  established  by  law. 

Before  it  could  consider  whether  these  requirements  had  been  satisfied,  the 
Court  first  had  to  consider  a  preliminary  objection  in  which  the  Government 
invoked  an  interpretative  declaration  to  Article  6(1)  which  Switzerland  had  made 
when  it  ratified  the  Convention  in  1974.  The  Declaration  was  as  follows: 

The  Swiss  Federal  Council  considers  that  the  guarantee  of  fair  trial  in  Article  6,  para¬ 
graph  1  of  the  Convention,  in  the  determination  of  civil  rights  and  obligations  or  any  crimi¬ 
nal  charge  against  the  person  in  question  is  intended  solely  to  ensure  ultimate  control  by  the 
judiciary  over  the  acts  or  decisions  of  the  public  authorities  relating  to  such  rights  or  obli¬ 
gations  or  the  determination  of  such  a  charge. 

The  Government  argued  that  this  was  a  ‘qualified’  interpretative  declaration,  in  the 
nature  of  a  reservation  within  the  meaning  of  Article  2(1  )(d)  of  the  1969  Vienna 
Convention  on  the  Law  of  Treaties.56  The  applicant,  on  the  other  hand,  main¬ 
tained  that  it  was  a  mere  interpretative  declaration  and  as  such  had  no  effect  on 
Switzerland’s  obligations.  The  Commission  supported  the  applicant  and  when 
dealing  with  the  substantive  issue  had  therefore  ignored  the  declaration.  The 

55  ECHR,  judgment  of  29  April  1988,  Series  A,  No.  132.  This  case  was  decided  by  the  plenary 
Court. 

56  Article  2(1  )(d)  of  the  Vienna  Convention  provides: 

‘  “Reservation”  means  a  unilateral  statement,  however  phrased  or  named,  made  by  a  State,  when 

signing,  ratifying,  accepting,  approving  or  acceding  to  a  treaty,  whereby  it  purports  to  exclude  or  to 

modify  the  legal  effect  of  certain  provisions  of  the  treaty  in  their  application  to  that  State.’ 
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Court,  however,  agreed  with  the  Government  on  this  point  and  ruled  that  despite 
its  title,  the  ‘declaration’  must  be  treated  as  a  reservation. 

In  drawing  this  conclusion  the  Court  rejected  a  number  of  the  Government’s 
arguments,  but  agreed  that  the  preparatory  work  of  the  declaration  showed  that  the 
Swiss  Government  had  always  been  concerned  to  avoid  the  consequences  which  a 
broad  view  of  the  right  of  access  to  the  courts  would  have  for  the  judicial  and 
administrative  system  in  the  cantons.  To  determine  the  legal  character  of  a  declar¬ 
ation  the  Court  said  that  it  was  necessary  to  ‘look  behind  the  title  given  to  it  and 
determine  its  substantive  content’.57  Since  it  was  clear  in  the  present  case  that 
Switzerland  had  intended  to  remove  certain  categories  of  proceedings  from  the 
ambit  of  Article  6(1),  the  Court  decided  that  the  declaration  must  be  regarded  as  a 
reservation. 

The  decision  that  by  making  the  declaration  Switzerland  had  intended  to  limit 
its  obligations  was  not  the  end  of  the  matter.  For  having  established  that  the  declar¬ 
ation  was  in  effect  a  reservation,  the  Court  now  had  to  decide  whether  it  satisfied 
the  criteria  laid  down  by  Article  64  of  the  Convention  which  provides: 

1.  Any  State  may,  when  signing  this  Convention  or  when  depositing  its  instrument  of 
ratification,  make  a  reservation  in  respect  of  any  particular  provision  of  the  Conven¬ 
tion  to  the  extent  that  any  law  then  in  force  in  its  territory  is  not  in  conformity  with 
the  provision.  Reservations  of  a  general  character  shall  not  be  permitted  under  this 
Article. 

2.  Any  reservation  made  under  this  Article  shall  contain  a  brief  statement  of  the  law 
concerned. 

On  the  question  of  whether  the  declaration  contravened  Article  64(1)  because  it 
was  ‘of  a  general  character’  the  Government  maintained  that  it  did  not,  because  if 
account  was  taken  of  its  language  and  the  circumstances  in  which  it  had  been 
devised,  the  scope  of  the  declaration  could  be  readily  ascertained.  The  Court  dis¬ 
agreed.  Supporting  the  Commission’s  view  on  this  point,  it  said: 

By  ‘reservation  of  a  general  character’  in  Article  64  is  meant  in  particular  a  reservation 
couched  in  terms  that  are  too  vague  or  broad  for  it  to  be  possible  to  determine  their  exact 
meaning  and  scope.  While  the  preparatory  work  and  the  Government’s  explanations  clearly 
show  what  the  respondent  State’s  concern  was  at  the  time  of  ratification,  they  cannot 
obscure  the  objective  reality  of  the  actual  wording  of  the  declaration.  The  words  ‘ultimate 
control  by  the  judiciary  over  the  acts  or  decisions  of  the  public  authorities  relating  to  [civil] 
rights  or  obligations  or  the  determination  of  [a  criminal]  charge’  do  not  make  it  possible  for 
the  scope  of  the  undertaking  by  Switzerland  to  be  ascertained  exactly,  in  particular  as  to 
which  categories  of  dispute  are  included  and  as  to  whether  or  not  the  ‘ultimate  control  by  the 
judiciary’  takes  in  the  facts  of  the  case.  They  can  therefore  be  interpreted  in  different  ways, 
whereas  Article  64  paragraph  1  requires  precision  and  clarity.  In  short,  they  fall  foul  of  the 
rule  that  reservations  must  not  be  of  a  general  character.58 

The  Court  decided  that  because  the  declaration  contained  no  reference  to 
national  law,  it  also  failed  to  satisfy  Article  64(2).  The  Government  had  drawn 
attention  to  the  difficulties  which  this  requirement  presents  for  federal  States,  but 
the  Court  found  this  consideration  unpersuasive.  Explaining  that  Article  64(2) 
applies  to  all  States  whether  they  are  unitary  or  federal  and  whether  or  not  they 
have  a  unified  body  of  procedural  law,  it  held  that  the  ‘brief  statement  of  the  law 

S7  Judgment,  para.  49. 

s8  Ibid.,  para.  55. 
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concerned’  is  both  an  evidential  factor  and  a  contribution  to  legal  certainty.  Its 
omission  could  therefore  not  be  justified,  even  by  formidable  practical  problems. 
The  interpretative  declaration  was  not  accompanied  by  such  a  statement,  and  so  it 
was  not  in  accordance  with  the  Convention. 

The  result  of  this  exhaustive  analysis  of  the  effect  of  the  declaration  was  that  the 
Court,  like  the  Commission,  concluded  that  the  respondent’s  obligations  under  the 
Convention  had  not  been  modified.59  Since  it  was  clear  that  Article  6(1)  was  appli¬ 
cable,  the  Court  could  now  proceed  to  the  substantive  point. 

The  Lausanne  Police  Board  whose  character  was  in  issue  has  been  described  in 
Swiss  law  as  both  a  ‘municipal  authority’  and  an  ‘administrative  authority’.  The 
Court  held  that  even  if  these  terms  were  not  decisive,  they  provided  an  important 
indication  as  to  the  nature  of  the  body  in  question.  The  Board,  which  consisted  of  a 
single  police  official,  had  a  judicial  function  and  the  proceedings  before  it  were  con¬ 
ducted  in  such  a  way  that  the  accused  could  present  his  or  her  defence.  Although 
its  single  member  was  appointed  by  the  municipality,  that  was  not  sufficient  in 
itself  to  cast  doubt  on  his  independence  and  impartiality.  He  was  a  municipal  civil 
servant  but  he  sat  in  a  personal  capacity,  was  not  subject  to  orders  when  exercising 
his  powers  and  could  not  be  dismissed  during  his  term  of  office.  Moreover,  his  per¬ 
sonal  impartiality  had  not  been  called  into  question  in  the  present  case. 

The  Court  pointed  out,  however,  that  various  factors  relating  to  the  functions 
and  internal  organization  of  the  Board  were  also  important.  In  Lausanne  the  mem¬ 
ber  of  the  Police  Board  was  a  civil  servant  who  was  liable  to  return  to  other  duties. 
The  ordinary  citizen  would  tend  to  see  him  as  a  member  of  the  police  force,  sub¬ 
ordinate  to  his  superiors  and  loyal  to  his  colleagues.  Appearances  were  important 
and  the  applicant  could  legitimately  have  doubts  as  to  the  independence  and  organ¬ 
izational  impartiality  of  the  Police  Board.  Accordingly,  the  Board  did  not  satisfy 
the  requirements  of  Article  6(1).  Examining  the  available  forms  of  appeal,  the 
Court  found  that  these  were  not  sufficient  to  remedy  the  deficiencies  identified  in 
the  proceedings  at  first  instance.  It  therefore  concluded  that  there  had  been  a  viola¬ 
tion  of  Article  6(1). 

As  just  satisfaction  under  Article  50  Mrs  Belilos  sought  cancellation  and  refund 
of  the  fine  which  had  been  imposed  on  her,  together  with  amendment  of  the  legis¬ 
lation  which  gave  the  Police  Board  jurisdiction  to  impose  fines.  The  Court  rejected 
these  requests  as  beyond  its  jurisdiction.  It  did,  however,  award  the  applicant 
reimbursement  of  her  costs  and  expenses  in  the  proceedings  before  the  national 
courts  and  the  Strasbourg  institutions,  less  the  8,822  French  francs  which  she  had 
received  in  legal  aid. 

The  decision  on  the  merits  in  this  case  is  an  application  of  the  well-established 
principle  that  bodies  which  exercise  judicial  powers  must  be  independent  and 
impartial  in  appearance  as  well  as  in  fact60  and  needs  no  further  comment.  The 
interest  of  the  case  is  to  be  found  in  the  Court  s  treatment  of  the  various  issues 
raised  by  interpretative  declarations,  which  have  not  previously  been  considered. 
The  ruling  that  the  effect  of  an  instrument  depends  on  its  substance  rather  than  its 
form  finds  support  in  Article  2  of  the  Vienna  Convention  and  judicial  practice  else- 


59  As  the  Court  noted,  Switzerland  was,  and  regarded  itself  as,  bound  by  the  Convention  irrespective 
of  the  validity  of  the  declaration. 

60  For  an  earlier  case  on  this  principle  see  the  De  Cubber  case,  Series  A,  No.  86,  and  see  this  Year 
Book >  55  (1984).  P-  395- 
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where6'  and  was,  it  is  suggested,  here  correctly  applied  to  the  facts.  The  appli¬ 
cation  of  Article  64,  though  stricter  in  some  respects  than  previous  Strasbourg 
practice,62  can  likewise  be  justified.  If  certain  interpretative  declarations  are  to  be 
treated  as  reservations,  with  all  that  that  implies,  it  seems  reasonable  to  interpret 
the  requirements  of  Article  64  stringently  so  as  to  protect  the  integrity  of  the  Con¬ 
vention. 

Right  to  freedom  of  expression  (Article  10)— application  to  artistic  expression — the 
meaning  of  prescribed  by  law’  and  ‘necessary  in  a  democratic  society’  in  Article 
10(2) — the  margin  of  appreciation 

Case  A 0.  12  Muller  and  others  case.63  In  this  case,  which  concerned  the  punish¬ 
ment  of  obscenity  in  Switzerland,  the  Court  decided  that  neither  the  applicants’ 
conviction  and  fine  for  exhibiting  obscene  paintings,  nor  the  confiscation  of  the 
offending  works,  violated  Article  10  of  the  Convention. 

The  applicants  in  this  case  were  nine  individuals  who  had  organized  an  exhibi¬ 
tion  of  contemporary  art  in  Fribourg  and  Mr  Josef  Muller,  a  Swiss  artist,  who  was 
invited  to  take  part  and  submitted  three  paintings  completed  on  the  spot  and 
entitled  ‘Three  nights,  three  pictures’.  In  September  1981,  soon  after  the  exhibi¬ 
tion  began,  Mr  Muller’s  pictures,  which  showed  people  and  animals  engaged  in 
various  forms  of  sexual  activity,  were  removed  by  the  authorities  on  grounds  of 
obscenity.64  In  February  1982  all  the  applicants  were  convicted  of  obscenity  by  the 
local  criminal  court  and  fined  and  the  paintings  were  confiscated.  Appeals  against 
these  decisions  were  dismissed,  although  in  1988,  following  an  application  to  the 
court  by  Mr  Muller,  the  paintings  were  returned  to  the  artist. 

In  their  application  to  the  Commission,  which  was  lodged  in  1983  and  declared 
admissible  in  1985,  the  applicants  maintained  that  Switzerland  had  violated  its 
obligations  under  Article  10  of  the  Convention.  In  its  report  in  October  1986  the 
Commission  concluded  that  there  had  been  no  breach  of  an  Article  10  as  regards 
the  criminal  conviction,  but  that  there  had  been  a  violation  as  regards  the  confisca¬ 
tion  of  the  paintings.  The  Commission  and  the  respondent  State  then  referred  the 
case  to  the  Court. 

Article  10  of  the  Convention  provides: 

1.  Everyone  has  the  right  to  freedom  of  expression.  This  right  shall  include  freedom  to 
hold  opinions  and  to  receive  and  impart  information  and  ideas  without  interference 
by  public  authority  and  regardless  of  frontiers.  This  Article  shall  not  prevent  States 
from  requiring  the  licensing  of  broadcasting,  television  or  cinema  enterprises. 

61  In  the  Anglo-French  Continental  Shelf  arbitration  (1977)  the  British  argument  that  one  of  the 
French  ‘reservations’  to  Article  6  of  the  1958  Geneva  Convention  on  the  Continental  Shelf  should  be 
regarded  as  a  mere  interpretative  declaration  was  rejected  on  the  ground  that  it  imposed  a  condition  on 
the  French  acceptance  of  the  delimitation  regime.  See  Merrills,  California  Western  International  Law 
Journal,  10  (1980),  pp.  324-5,  and  Bowett,  this  Year  Book,  48  ( 1 976 — 7) ,  p.  91  n.  1. 

62  In  relation  to  Article  64(1)  the  Government  relied  on  the  criteria  laid  down  by  the  Commission  in 
the  Temeltasch  case  and  in  relation  to  Article  64(2)  drew  attention  to  Ireland’s  reservation  to  Article 
6(3)0  and  Malta’s  interpretative  declaration  on  Article  6(2),  neither  of  which  referred  to  the  provisions 
of  domestic  law.  For  discussion  of  the  Temeltasch  case  see  Imbert,  International  and  Comparative  Law 
Quarterly,  33  (1984),  p.  558. 

63  ECHR,  judgment  of  24  May  1988,  Series  A,  No.  133.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Cremona,  Bindschedler-Robert,  Sir  Vincent  Evans,  Bern¬ 
hardt,  Spielmann,  De  Meyer  (Judges). 

64  A  detailed  description  of  one  of  the  offending  paintings  will  be  found  in  para.  16  of  the  judgment. 
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2.  The  exercise  of  these  freedoms,  since  it  carries  with  it  duties  and  responsibilities, 
may  be  subject  to  such  formalities,  conditions,  restrictions  or  penalties  as  are  pre¬ 
scribed  by  law  and  are  necessary  in  a  democratic  society  .  .  .  for  the  protection 
of  .  .  .  morals,  for  the  protection  of  the  .  .  .  rights  of  others  .  .  . 

Although  this  provision  does  not  specify  that  freedom  of  artistic  expression  comes 
within  its  ambit,  the  respondent  conceded,  and  the  Court  agreed,  that  Article  io 
‘includes  freedom  of  artistic  expression — notably  within  freedom  to  receive  and 
impart  information  and  ideas — which  affords  the  opportunity  to  take  part  in  the 
public  exchange  of  cultural,  political  and  social  information  and  ideas  of  all 
kinds’.65  This  being  so,  the  question  was  whether  the  interferences  which  the 
applicants  had  suffered  in  the  exercise  of  their  right  to  freedom  of  expression, 
namely  their  conviction  and  the  confiscation  of  the  paintings,  could  be  justified 
under  Article  10(2). 

Dealing  firstly  with  their  conviction,  the  Court  rejected  the  applicants’  sub¬ 
mission  that  the  relevant  legislation  was  so  vague  that  their  punishment  could  not 
be  said  to  be  ‘prescribed  by  law’.  Although  the  law  in  question  referred  simply  to 
publications  which  were  ‘obscene’  without  further  elaboration,  the  Court  reiterated 
the  point  it  had  recently  made  in  Olsson  (Case  No. 9)  that  the  need  for  flexibility 
may  compel  the  use  of  more  or  less  vague  terminology,  and  held  that  criminal  law 
provisions  on  obscenity  fall  within  this  category.66 

The  Government  argued  that  the  interference  complained  of  had  a  legitimate 
aim  because  its  purpose  was  to  protect  morals  and  the  rights  of  others.  The  Court 
agreed  and  so  the  crucial  issue,  as  in  so  many  of  the  cases  concerning  the  Conven¬ 
tion’s  qualifying  provisions,  was  whether  the  disputed  interference  was  ‘necessary 
in  a  democratic  society’  for  the  achievement  of  that  aim.  In  the  applicants’  view  it 
was  not,  because  freedom  of  artistic  expression  is  of  such  fundamental  importance 
that  banning  a  work  of  art,  or  convicting  the  artist,  strikes  at  the  very  essence  of  the 
right  guaranteed  by  Article  10  and  in  itself  damages  a  democratic  society.  In  the 
Government’s  view,  on  the  other  hand,  the  interference  was  necessary  in  view  of 
the  subject-matter  of  the  paintings  and  the  circumstances  in  which  they  had  been 
exhibited. 

The  Court  agreed  with  the  applicants  that  ‘freedom  of  artistic  expression  .  .  . 
constitutes  one  of  the  essential  foundations  of  a  democratic  society,  indeed  one  of 
the  basic  conditions  for  its  progress  and  for  the  self-fulfilment  of  the  individual’.67 
Recalling  its  observations  in  the  Handyside  case,68  the  Court  pointed  out  that  free¬ 
dom  of  expression  ‘is  applicable  not  only  to  “information”  or  “ideas”  that  are 
favourably  received  or  regarded  as  inoffensive  or  as  a  matter  of  indifference,  but 
also  to  those  that  offend,  shock  or  disturb  the  State  or  any  section  of  the  popula¬ 
tion.  Such  are  the  demands  of  that  pluralism,  tolerance  and  broadmindedness 
without  which  there  is  no  democratic  society.’69  Thus  ‘Those  who  create,  perform, 
distribute  or  exhibit  works  of  art  contribute  to  the  exchange  of  ideas  and  opinions 


65  Judgment,  para.  27.  For  an  alternative  way  of  reaching  this  conclusion  see  the  separate  opinion  of 
Judge  De  Meyer,  Part  I. 

66  The  Court  noted  also  that  case  law  relating  to  the  issue  of  obscenity  had  clarified  the  scope  of  the 
legislation  to  some  extent. 

67  Judgment,  para.  33. 

68  ECHR,  judgment  of  7  December  1976,  Series  A,  No.  24,  and  see  this  Year  Book,  48  (1976-7) 
p.  381. 

69  Judgment,  para.  33. 
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which  is  essential  for  a  democratic  society.  Hence  the  obligation  on  the  State  not  to 
encroach  unduly  on  their  freedom  of  expression’.70 

If  this  ringing  affirmation  of  the  value  of  artistic  freedom  had  perhaps  raised  the 
applicants’  expectations,  they  were  soon  to  be  disappointed.  For,  having  drawn  on 
its  previous  jurisprudence  to  illuminate  Article  10(1),  the  Court  adopted  the  same 
approach  towards  Article  10(2).  Referring  again  to  Handyside ,  the  Court  held 
that: 

...  it  is  not  possible  to  find  in  the  legal  and  social  orders  of  the  Contracting  States  a 
uniform  European  conception  of  morals.  The  view  taken  of  the  requirements  of  morals 
varies  from  time  to  time  and  from  place  to  place,  especially  in  our  era,  characterised  as  it  is 
by  a  far-reaching  evolution  of  opinions  on  the  subject.  By  reason  of  their  direct  and  continu¬ 
ous  contact  with  the  vital  forces  of  their  countries,  State  authorities  are  in  principle  in  a 
better  position  than  the  international  judge  to  give  an  opinion  on  the  exact  content  of  these 
requirements  as  well  as  on  the  ‘necessity’  of  a  ‘restriction’  or  ‘penalty’  intended  to  meet 
them.71 

On  the  particular  facts,  the  Court  noted  that  the  paintings  in  question,  which  it 
had  itself  examined,72  were  crude  and  displayed  in  a  way  which  gave  the  public 
free  access  as  the  organizers  of  the  exhibition  had  imposed  no  charge  or  age-limit 
for  admission.  While  the  Court  recognised  that  conceptions  of  sexual  morality  had 
undoubtedly  changed  in  recent  years,  it  found  that  the  Swiss  courts  had  not  acted 
unreasonably  in  deciding  that  the  paintings  were  ‘liable  grossly  to  offend  the  sense 
of  sexual  propriety  of  persons  of  ordinary  sensitivity’.73  In  the  circumstances,  and 
having  regard  to  the  margin  of  appreciation,  they  were  entitled  to  consider  it 
necessary  for  the  protection  of  morals  to  fine  the  applicants  for  publishing  obscene 
material.  The  Court  therefore  concluded  by  6  votes  to  1  that  there  had  been  no  vio¬ 
lation  of  Article  10  in  this  respect. 

The  other  issue  in  the  case,  the  confiscation  of  the  paintings,  may  be  dealt  with 
more  briefly.  The  legislation  under  which  the  Swiss  court  acted  authorized  des¬ 
truction  of  an  offending  item,  but  made  no  reference  to  confiscation.  Case  law, 
however,  indicated  that  the  provision  in  question  can  be  satisfied  by  confiscation 
where  this  is  more  appropriate,  and  in  view  of  these  decisions  the  Court  decided 
that  the  seizure  of  Mr  Muller’s  work  was  ‘prescribed  by  law’,  as  Article  10(2) 
requires.  The  seizure  also  had  a  legitimate  aim  because  it  was  designed  to  protect 
public  morals  by  preventing  any  repetition  of  the  offence. 

As  regards  the  ‘necessity’  for  the  seizure,  which  here,  as  on  the  previous  point, 
was  the  vital  issue,  the  Court  held  that  the  considerations  which  justified  the  con¬ 
viction  also  applied  to  the  confiscation.  It  recognized  that  in  relation  to  an  original 
work  of  art  a  particular  problem  arose  because  confiscation  meant  that  the  artist 
could  no  longer  make  use  of  his  work.  Here,  however,  the  Court  attached  import¬ 
ance  to  case  law  establishing  that  the  owner  of  a  confiscated  work  may  apply  to  the 
relevant  cantonal  court  to  have  the  order  discharged  or  varied  in  circumstances 
where  this  is  appropriate.  This  procedure  had  in  fact  been  used  by  the  artist  to 
recover  his  property.  While  it  was  true  that  he  had  been  deprived  of  his  works  for 
nearly  eight  years,  the  Court  pointed  out  that  he  could  have  applied  for  their  return 

70  Ibid. 

71  Ibid.,  para.  35. 

72  Following  the  Court’s  decision  to  inspect  the  offending  paintings,  they  were  shown  in  camera  on 
25  January  1988,  in  the  presence  of  those  appearing  before  the  Court  before  the  hearing  began. 

73  Judgment,  para.  36. 
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earlier  and  was  actually  reminded  of  this  possibility  at  the  hearing  before  the  Com¬ 
mission  in  1985.  This  being  so,  and  having  regard  again  to  their  margin  of  appre¬ 
ciation,  the  Swiss  courts  were  entitled  to  hold  that  the  confiscation  of  the  paintings 
was  necessary  for  the  protection  of  morals.  The  Court  accordingly  concluded  by  5 
votes  to  2  that  there  had  been  no  violation  of  Article  10  in  this  respect  either.74 

This  is  the  first  case  in  which  the  Court  has  had  to  consider  the  relevance  of  the 
Convention  to  the  graphic  arts.  Its  decision  that  artistic  expression  is  covered  by 
Article  10  is  clearly  correct  and  supported  by  the  corresponding  provision  of  the 
International  Covenant  on  Civil  and  Political  Rights.75  The  conclusion  that, 
although  the  Convention  is  applicable  in  this  kind  of  case,  it  had  not  been  violated 
confirms  its  earlier,  and  it  is  suggested  justifiable,  view  that  in  moral  matters  there 
is  room  for  a  significant  margin  of  appreciation.  However,  the  special  features  of 
this  case  deserve  close  attention.  If  access  to  the  exhibition  had  been  limited,  or  Mr 
Muller  had  not  had  the  opportunity  to  retrieve  his  confiscated  paintings,  the 
Court’s  treatment  of  the  two  main  issues  in  the  case  might  well  have  been  different. 
Thus  although  the  Court  rejected  the  idea  of  unlimited  artistic  freedom,  it  empha¬ 
sized  that  on  this,  as  on  other  issues,  State  regulation  of  the  individual’s  means  of 
expression  is  a  matter  which  always  requires  justification. 

Right  to  a  hearing  (Article  6(1)) — application  to  appellate  proceedings — -just  satis¬ 
faction  (Article  50) 

Case  No.  ij.  Ekbatani  case.76  The  Court  held  that  Sweden  had  committed  a 
breach  of  Article  6(1)  because  having  regard  to  the  circumstances  of  his  case,  the 
applicant  had  not  received  a  proper  hearing,  as  this  article  of  the  Convention 
requires.  As  just  satisfaction  under  Article  50  the  Court  ordered  the  Government 
to  pay  the  applicant  2,500  Swedish  crowns  in  respect  of  his  costs  and  expenses 
before  the  Swedish  Court  of  Appeal  and,  as  reimbursement  of  the  cost  of  the  Stras¬ 
bourg  proceedings,  110,000  Swedish  Crowns,  less  24,216.57  French  francs  already 
received  as  legal  aid. 

The  applicant  in  this  case  was  an  American  who  came  to  Sweden  in  1978  to  do 
research  work  at  the  University  of  Gothenburg,  but  in  March  1981  obtained 
employment  as  a  tram  driver.  To  do  this  work  he  needed  a  Swedish  driving  licence 
and  so  in  April  he  took  a  driving  test  but  failed  it.  This  failure  led  to  an  angry 
exchange  of  views  with  the  official  in  charge  of  the  test,  who  reported  it  to  the 
police.  In  October  Mr  Ekbatani  was  indicted  for  having  threatened  a  civil  servant. 
At  his  trial  in  February  1982  the  applicant  and  the  official  gave  evidence  and  Mr 
Ekbatani  was  found  guilty  and  fined  600  crowns. 

The  applicant  then  appealed  to  the  Court  of  Appeal  for  Western  Sweden  claim¬ 
ing  that  he  had  not  committed  the  act  alleged.  After  an  exchange  of  memorials  on 
the  question  of  whether  it  was  necessary  to  hear  new  witnesses,  the  applicant  for¬ 
mally  requested  a  hearing  on  the  ground  that  his  credibility,  as  well  as  that  of  the 
injured  party,  needed  thorough  examination.  The  Court  of  Appeal  rejected  the 

74  Judges  Spielmann  and  De  Meyer  dissented  on  this  issue.  Judge  Spielmann  dissented  on  the  first 
issue  also. 

75  Article  19(2)  of  the  Covenant  specifically  includes  within  the  right  of  freedom  of  expression  infor¬ 
mation  and  ideas  ‘in  the  form  of  art’. 

76  ECHR,  judgment  of  26  May  1988,  Series  A,  No.  134.  This  case  was  decided  by  the  plenary 
Court. 
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requests  to  hear  further  witnesses  and  also  decided  to  dispense  with  a  hearing.  Its 
judgment  of  November  1982  simply  stated:  ‘The  Court  of  Appeal  confirms  the 
District  Court’s  judgment’. 

In  his  application  to  the  Commission  in  1983  Mr  Ekbatani  submitted  that  he  was 
the  victim  of  a  violation  of  Article  6(1)  of  the  Convention  because  he  had  not 
received  a  hearing  in  the  Court  of  Appeal.  In  its  report  in  October  1986  the  Com¬ 
mission  expressed  the  opinion  that  this  provision  had  been  violated.  The  Govern¬ 
ment  and  the  Commission  then  referred  the  case  to  the  Court. 

The  relevant  part  of  Article  6(1)  provides: 

In  the  determination  of  .  .  .  any  criminal  charge  against  him,  everyone  is  entitled  to  a  fair 
and  public  hearing  .  .  . 

Mr  Ekbatani  had  clearly  not  received  a  hearing  in  the  Court  of  Appeal,  although 
this  requirement  had  been  satisfied  at  first  instance.  The  case  therefore  presented 
two  issues  for  the  Court  to  decide:  whether  the  requirements  of  Article  6(1)  are  rel¬ 
evant  to  appellate  proceedings  and,  if  so,  whether  a  hearing  should  have  been  held 
here. 

On  the  first  point,  which  has  been  touched  on  in  a  number  of  previous  cases,77 
the  Court  decided  that  although  as  a  general  principle  a  person  is  entitled  to  be 
present  at  his  initial  trial,  the  application  of  Article  6  to  a  subsequent  appeal 
depends  on  its  particular  features.  Reviewing  the  proceedings  in  the  present  case, 
the  Court  observed  that  the  Court  of  Appeal  had  respected  the  principle  of  equality 
of  arms,78  but  explained  that  this  principle  is  only  one  feature  of  the  wider  concept 
of  a  fair  trial. 

The  Court  pointed  out  that  in  the  Court  of  Appeal  the  mam  issue  was  identical 
to  that  in  the  District  Court,  namely  the  applicant’s  guilt  or  innocence.  In  the  cir¬ 
cumstances  of  the  case  that  issue  could  not,  in  the  context  of  a  fair  trial,  be  properly 
determined  without  a  direct  assessment  of  the  evidence  given  in  person  by  the 
applicant  and  the  complainant.  Accordingly  the  Court  considered  that  a  full 
rehearing  of  both  ought  to  have  taken  place.  The  Government  had  drawn  attention 
to  two  special  circumstances  which  in  its  view  justified  the  appeal  court’s  action. 
These  were  that  the  Court  of  Appeal  could  not  increase  the  sentence  imposed  at 
first  instance  and  that  under  Swedish  law  the  case-file  was  open  to  the  public.  As 
the  Court  indicated,  however,  neither  point  was  relevant  to  the  question  of  the 
applicant’s  guilt  or  innocence.  It  therefore  concluded  that  there  had  been  a  viola¬ 
tion  of  Article  6(1). 

As  just  satisfaction  under  Article  50  the  applicant  sought  compensation  for  pecu¬ 
niary  damage  which  he  had  allegedly  suffered,  but  the  Court  rejected  his  claim  as 
no  causal  link  had  been  established  between  the  loss  and  the  breach  of  the  Conven¬ 
tion.  The  sums  to  be  paid  by  the  Government  were  therefore  limited  to  the  costs 
and  expenses  already  mentioned. 

Although  this  case  establishes  an  important  point  of  principle,  it  does  not,  of 
course,  follow  from  it  that  appellate  courts  must  now  adopt  the  same  procedures  as 


77  For  example  the  Sutter  case,  Series  A,  No.  74,  and  see  this  Year  Book,  55  (1984),  p.  373. 

78  Equality  of  arms  was  respected  by  the  Court  of  Appeal  in  the  sense  that  neither  the  applicant  nor 
the  prosecutor  was  allowed  to  appear  in  person  before  it  and  both  were  given  equal  opportunities  to 
present  their  cases  in  writing. 
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courts  of  first  instance.  On  the  contrary,  since  their  function  is  frequently  quite  dif¬ 
ferent,  they  remain  free  to  dispense  with  a  hearing  if  to  hold  one  would  serve  no 
useful  purpose.  The  Court’s  ruling  indicates,  however,  that  a  hearing  will  some¬ 
times  be  necessary  and  provides  a  general  indication  of  the  relevant  criteria  which 
will  no  doubt  be  further  clarified  in  due  course. 

Right  to  be  brought  before  an  ‘officer  authorized  by  law  to  exercise  judicial  power’ 
(Article  s(j)) — just  satisfaction  (Article  50) — execution  of  judgments  (Article  §4) 

Case  No.  14.  Pauwels  case.79  The  Court  held  unanimously  that  there  had  been  a 
violation  of  Article  5(3)  of  the  Convention  because  after  being  arrested  the  appli¬ 
cant  had  not  been  brought  ‘before  a  judge  or  other  officer  authorized  by  law  to 
exercise  judicial  power’.  As  just  satisfaction  under  Article  50  the  Court  decided 
that  Belgium  must  pay  the  applicant  150,000  Belgian  francs  in  respect  of  his  costs 
and  expenses. 

The  applicant,  when  a  Senior  Captain  in  the  Belgian  army,  was  stationed  in  the 
Federal  Republic  of  Germany.  In  April  1982  the  Board  of  Inquiry  of  a  Field  Court 
Martial  ordered  his  arrest  and  charged  him  with  embezzlement  of  State  funds. 
Subsequently  Mr  Pauwels  made  four  unsuccessful  applications  for  his  release.  The 
first  application  was  rejected  by  the  Board  of  Inquiry  itself  and  the  others  by  the 
Court  Martial  which  held  that  one  application  was  ill-founded  and  the  others  inad¬ 
missible.  At  his  subsequent  trial  Mr  Pauwels  was  convicted,  sentenced  to  a  term  of 
imprisonment  and  ordered  to  be  dismissed  from  the  army. 

Under  Belgian  law  the  chairman  of  a  Board  of  Inquiry  is  an  official  called  the 
auditeur  militaire,  or  one  of  his  deputies,  and  the  decisions  of  the  Board  are  his 
alone.  He  is  the  only  permanent  member  of  the  Board  and  sits  with  two  officers 
who  are  usually  appointed  for  one  month  by  the  Area  Commanding  Officer.  The 
auditeur  militaire  is  a  member  of  the  judiciary,  but  as  he  does  not  have  the  status  of 
a  judge  for  the  purposes  of  the  Constitution,  he  is  not  irremovable.  He  combines 
the  functions  of  criminal  police  officer,  investigating  judge  and  representative  of 
the  prosecutor’s  office  before  Courts  Martial.  In  Mr  Pauwels’  case  the  same  deputy 
auditeur  militaire ,  Mr  Van  Even,  had  chaired  the  Board  of  Inquiry  and  initiated 
the  subsequent  prosecution. 

In  his  application  to  the  Commission  in  1982  Mr  Pauwels  claimed  that  the  differ¬ 
ent  functions  exercised  by  Mr  Van  Even  infringed  his  rights  under  Article  5(3)  of 
the  Convention.  In  its  report  in  December  1986  the  Commission  expressed  the 
unanimous  opinion  that  this  provision  had  been  violated.  The  Commission  then 
referred  the  case  to  the  Court. 

Article  5(3)  of  the  Convention  provides: 

Everyone  arrested  or  detained  in  accordance  with  the  provisions  of  paragraph  i(c)  of  this 
Article  shall  be  brought  promptly  before  a  judge  or  other  officer  authorized  by  law  to  exer¬ 
cise  judicial  power  .  .  . 

The  applicant  claimed  that  Mr  Van  Even  and  the  Board  which  he  chaired  lacked 


79  ECHR,  judgment  of  26  May  1988,  Series  A,  No.  135.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Thor  Vilhjalmsson,  Bindschedler-Robert,  Pettiti,  Russo,  De 
Meyer,  Valticos  (Judges). 
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the  independence  of  the  executive  and  of  the  parties  which  the  Convention 
requires.  The  Government  did  not  deny  that  the  plurality  of  functions  exercised  by 
Mr  Van  Even  contravened  Article  5(3),  but  maintained  that  he  had  conducted  his 
investigation  impartially  and  also  drew  attention  to  subsequent  developments  in 
Belgian  law  which  were  designed  to  prevent  the  functions  of  investigation  and 
prosecution  from  being  combined. 

Finding  that  the  latter  were  irrelevant  to  the  present  case,  the  Court  nevertheless 
agreed  with  the  Government  that  though  hierarchically  subordinate  to  the  audi- 
teur  general  and  the  Minister  of  Justice,  the  auditeur  militaire  was  completely 
independent  in  the  performance  of  his  twin  duties  as  a  member  of  the  public  prose¬ 
cutor’s  office  and  as  chairman  of  the  Board  of  Inquiry.  The  question  remained, 
however,  whether  Mr  Van  Even  in  his  capacity  as  chairman  afforded  the  guaran¬ 
tees  of  impartiality  inherent  in  the  concept  of  ‘officer  authorized  by  law  to  exercise 
judicial  power’  when  he  could  be,  and  in  fact  was,  called  upon  to  act  in  the  same 
case  as  prosecuting  authority.  Following  its  decision  in  the  case  of  de  Jong,  Baljet 
and  van  den  B?~ink,So  the  Court  decided  that  he  did  not.  Since  Mr  Van  Even  com¬ 
bined  the  functions  of  investigation  and  prosecution,  his  impartiality  was  ‘capable 
of  appearing  to  be  open  to  doubt’.8'  There  had  therefore  been  a  violation  of  Article 

5(3)- 

In  view  of  the  previous  case  law  this  decision  was  almost  inevitable  and  so  it  may 
seem  surprising  that  there  was  no  friendly  settlement  as  in  Ben  Yaacoub  (Case 
No.  4).  However  the  explanation  became  apparent  when  the  Court  turned  to  the 
question  of  just  satisfaction  under  Article  50.  For  here  the  applicant  claimed  a 
variety  of  imaginative  remedies  which  no  Contracting  State  could  be  expected  to 
concede. 

First,  the  applicant  requested  the  reform  of  domestic  law  concerning  military 
personnel.  In  accordance  with  its  settled  jurisprudence,  the  Court  ruled  that  it  was 
not  empowered  to  grant  this  request. 

Secondly,  the  applicant  claimed  the  value  of  his  lost  salary  and  retirement  pen¬ 
sion  as  compensation  for  pecuniary  damage.  The  Court  found,  however,  that 
nothing  in  the  evidence  indicated  that  Mr  Pauwels’  detention  on  remand  would 
have  been  brought  to  an  end  if  a  judicial  officer  had  chaired  the  Board  of  Inquiry. 
This  claim  was  therefore  dismissed,  as  was  the  applicant’s  claim  for  a  very  large 
sum  as  compensation  for  non-pecuniary  damage. 

Thirdly,  the  applicant  requested  the  Court  to  order  Belgium  to  pay  a  fine  of 
10,000  francs  for  each  day’s  delay  in  complying  with  the  present  judgment.  Recall¬ 
ing  that  under  Article  53  of  the  Convention  the  Contracting  States  have  under¬ 
taken  to  comply  with  judgments  and  that  under  Article  54  it  is  for  the  Committee 
of  Ministers  to  supervise  their  execution,  the  Court  also  dismissed  this  claim. 

Finally  Mr  Pauwels  claimed  another  large  sum  in  respect  of  his  costs  and 
expenses.  Here,  however,  the  Court  found  that  part  of  the  claim  did  not  appear  to 
relate  to  costs  actually  and  necessarily  incurred  for  the  purposes  of  the  case.  Taking 
into  account  the  inadequate  supporting  documentation  and  certain  other  deficien¬ 
cies,  it  awarded  him  on  an  equitable  basis  a  sum  representing  just  over  one  fifth  of 
his  claim. 


80  ECHR,  judgment  of  22  May  1984,  Series  A,  No.  77,  and  see  this  Year  Book,  55  (1984),  p.  377. 

81  Judgment,  para.  38. 
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Just  satisfaction  (Article  50 ) — compensation  for  loss  of  opportunities — costs  and 
expenses — friendly  settlement  (Rule  53(4)) 

Cases  Nos.  13,  16,  17 ,  18  and  ig.  O,  H,  W,  B  and  R  v.  United  Kingdom  (Appli¬ 
cations  of  Article  50). 82  The  Court  held  unanimously  that  the  United  Kingdom 
was  to  pay  £5,000  to  O,  £8,000  to  R  and  £12,000  to  H,  to  W  and  to  B  for  non- 
pecumary  damage.  It  also  awarded  B  £10,500  plus  VAT,  for  costs  and  expenses. 
Claims  by  the  other  four  applicants  under  this  head  were  settled  in  the  course  of 
the  proceedings. 

In  its  judgments  on  the  merits  in  198783  the  Court  held  inter  alia  that: 

(a)  there  had  been  a  violation  of  Article  8  of  the  Convention  in  the  cases  of  W,  B 
and  R  because  the  procedures  followed  by  a  local  authority  in  reaching  cer¬ 
tain  decisions  regarding  the  applicants’  children,  who  were  in  its  care,  had 
failed  to  respect  the  applicants’  family  life; 

(b)  there  had  been  a  violation  of  Article  6(1)  of  the  Convention  in  the  cases  of  O, 
W,  B  and  R  because  while  their  children  were  in  public  care,  the  applicants 
were  unable  to  have  the  question  of  their  access  to  them  determined  by  a  tri¬ 
bunal  in  accordance  with  the  requirements  of  that  provision; 

(c)  there  had  been  violations  of  Article  6(1)  and  Article  8  of  the  Convention  in 
the  case  of  H  because  the  length  of  proceedings  relating  to  the  applicant’s 
access  to  her  child,  who  was  in  public  care,  and  to  the  child’s  adoption  had 
exceeded  a  ‘reasonable  time’  and  amounted  to  a  failure  to  respect  her  family 
life. 

The  question  of  just  satisfaction  under  Article  50  was  reserved. 

In  the  present  proceedings  all  five  applicants  claimed  substantial  sums  as  com¬ 
pensation:  £500,000  for  H,  £100,000  for  O,  for  W  and  for  R  and  unquantified 
exemplary  damages  for  B.  The  basis  of  these  claims  was  the  applicants’  loss  of  con¬ 
sortium  with  their  children,  some  of  whom  had  eventually  been  adopted,  together 
with  the  anguish  and  distress  which  the  applicants  claimed  to  have  suffered.  The 
applicants  O,  B  and  W  also  asked  the  Court  to  give  various  directions  and  make 
certain  futther  findings  and  all  the  applicants  initially  sought  reimbursement  of 
costs  and  expenses. 

To  assess  these  claims  the  Court  first  recalled  that  its  judgments  on  the  merits 
had  in  no  way  been  concerned  with  the  justification  for  taking  the  applicants’  chil¬ 
dren  into  care,  for  arranging  their  adoption,  for  restricting  or  terminating  the 
applicants’  access  to  them,  or  similar  matters  relating  to  the  substance  of  the  auth¬ 
orities’  decisions.  Violations  of  the  Convention  had  been  found  only  with  regard  to 
procedural  deficiencies,  albeit  deficiencies  intimately  connected  with  an  interfer¬ 
ence  with  one  of  the  most  fundamental  of  rights,  that  of  respect  for  family  life. 

On  the  evidence  available  the  Court  found  that  it  was  impossible  to  say  with  cer¬ 
tainty  that  the  applicants  would  not  have  lost  the  consortium  of  their  children  if  the 
deficiencies  identified  in  the  relevant  proceedings  had  not  existed.  On  the  other 
hand,  it  was  also  unable  to  say  that  in  that  event  no  practical  benefit  from  having 
their  rights  under  the  Convention  respected  could  have  accrued  to  the  applicants. 

82  ECHR,  judgments  of  9  June  1988,  Series  A,  Nos.  i3(VA  to  E.  These  cases  were  decided  by  the 

plenary  Court.  J 

83  ECHR,  judgments  of  8  July  1987,  Senes  A,  No.  120  (O  and  H)  and  No.  121  (W,  B  and  R)  and 

see  this  Year  Book,  58  (1987),  p.  484.  ' 
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Having  regard  to  the  facts  of  each  case,  the  Court  found  that  all  the  applicants 
could  be  said  to  have  suffered  some  loss  of  real  opportunities  on  account  of  the 
breaches  of  the  Convention.  Both  this  and  the  feelings  of  distress  and  frustration 
they  had  experienced  warranted  monetary  compensation.  Making  an  assessment  on 
an  equitable  basis,  the  Court  awarded  the  sums  mentioned  earlier  and  rejected  the 
various  other  requests  for  redress. 

The  claims  for  costs  and  expenses  by  O,  H,  W  and  R  had  been  settled  in  the 
course  of  the  proceedings.  The  Court  approved  these  settlements  as  equitable  and 
in  accordance  with  Rule  53(4)  of  the  Court’s  rules84  as  regards  this  issue  struck 
these  cases  out  of  the  list.  B’s  claim  had  not  been  settled  because  the  Government 
regarded  it  as  excessive.  Having  examined  the  claim  in  the  light  of  the  criteria  to  be 
found  in  its  case  law,  the  Court  agreed  that  this  was  so  and  awarded  the  applicant 
just  over  half  her  claim,  plus  VAT. 

Right  to  respect  for  correspondence  (Article  8) — the  meaning  of  ‘the  prevention  of 
disorder  or  crime’  and  'necessary  in  a  democratic  society’  in  Article  8(2) — -just 
satisfaction  (Article  50) 

Case  No.  20.  Schonenberger  and  Durmaz  case.85  In  this  case,  which  concerned 
Switzerland,  the  Court  held  unanimously  that  the  authorities’  action  in  stopping  a 
letter  which  had  been  sent  to  a  person  in  custody  constituted  a  violation  of  Article  8 
of  the  Convention.  As  just  satisfaction  under  Article  50  it  held  that  Switzerland 
must  pay  6,230  Swiss  francs  to  the  first  applicant  and  2,750  francs  to  the  second 
applicant  in  respect  of  their  costs  and  expenses. 

The  applicants  in  this  case  were  a  Swiss  barrister  and  a  Turkish  national,  who  at 
the  material  time  was  in  custody  in  Zurich  awaiting  trial  on  certain  drug  charges. 
In  February  1984  the  barrister,  Mr  Schonenberger,  wrote  to  Mr  Durmaz  at  the 
request  of  Mrs  Durmaz,  asking  him  to  sign  and  return  forms  which  would  author¬ 
ise  Mr  Schonenberger  to  prepare  his  defence  and  which  he  included  with  his  letter. 
However  the  local  district  prosecutor  decided  not  to  forward  the  letter  and  the 
enclosures  as  the  letter  advised  Mr  Durmaz  of  his  right  to  refuse  to  make  a  state¬ 
ment.  The  applicants  appealed  against  the  prosecutor’s  ruling  and  were  partially 
successful  when  the  Federal  Court  decided  that  it  was  contrary  to  the  Constitution 
to  stop  the  forms.  At  the  same  time  the  Court  held  that  stopping  Mr  Schonen- 
berger’s  letter  had  been  lawful  because  it  related  to  pending  criminal  proceedings 
and  gave  Mr  Durmaz  advice  on  his  course  of  conduct  during  the  investigation. 

In  their  application  to  the  Commission  in  1985  Mr  Schonenberger  and  Mr  Dur¬ 
maz  complained  that  the  action  of  the  authorities  violated  the  ‘right  to  respect 
for  .  .  .  correspondence’  which  is  guaranteed  by  Article  8  of  the  Convention, 
together  with  the  right  to  freedom  of  expression,  which  is  protected  by  Article  10. 
In  its  report  in  May  1986  the  Commission  expressed  the  unanimous  opinion  that 
there  had  been  a  violation  of  Article  8,  and  decided  that  no  issue  arose  under 
Article  10.  The  Commission  and  the  Government  then  referred  the  case  to  the 
Court. 

Here,  as  in  many  cases  concerning  Article  8,  there  was  no  doubt  that  the  action 

84  For  the  text  of  this  Rule  see  Case  No.  23  below. 

85  ECHR,  judgment  of  20  June  1988,  Series  A,  No.  137.  This  case  was  decided  by  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Cremona,  Bindschedler-Robert,  Pettiti,  Sir  Vincent  Evans, 
Bernhardt,  De  Meyer  (Judges). 


398  DECISIONS  ON  THE  EUROPEAN  CONVENTION  ON 

of  the  authorities  constituted  an  interference  with  the  applicants’  rights.  Moreover, 
unlike  Olsson  (Case  No.  2),  in  the  present  case  it  was  clear  that  the  interference 
was  ‘in  accordance  with  the  law’,  as  Article  8(2)  requires.  The  Court  therefore  had 
only  two  questions  to  answer:  had  Mr  Schonenberger’s  letter  been  stopped  to 
further  one  of  the  aims  set  out  in  Article  8(2)  and,  if  so,  was  this  interference  with 
his  correspondence  ‘necessary  in  a  democratic  society’? 

As  regards  the  first  issue  the  Government  maintained  that  the  aim  of  stopping 
the  letter  had  been  ‘the  prevention  of  disorder  or  crime’.  For  obvious  reasons 
this  aspect  of  Article  8(2)  is  frequently  relied  on  in  cases  concerned  with  corre¬ 
spondence  to  and  from  prisoners  and  the  Court  agreed  with  the  Commission 
that  it  was  applicable  here.  Recalling  that  in  the  Golder  case86  it  had  held  that 
the  pursuit  of  this  objective  may  ‘justify  wider  measures  of  interference  in  the 
case  of  a  .  .  .  [convicted]  prisoner  than  in  that  of  a  person  at  liberty’,87  the 
Court  stated  that  the  same  reasoning  could  be  applied  to  a  person  such  as  Mr 
Durmaz,  who  was  being  held  on  remand.  The  aim  of  the  interference  was  there¬ 
fore  legitimate. 

To  support  their  argument  that  the  stopping  of  the  letter  was  also  ‘necessary’ 
the  Government  relied  on  the  fact  that  it  gave  Mr  Durmaz  advice,  which,  it  was 
suggested,  could  jeopardize  the  impending  criminal  proceedings.  Not  surpris¬ 
ingly  the  Court,  which  has  consistently  championed  the  rights  of  defendants, 
found  this  submission  unconvincing.  Pointing  out  that  Mr  Schonenberger’s 
advice  to  Mr  Durmaz  was  to  adopt  a  tactic  which  was  perfectly  lawful,  the 
Court  held  that  the  contents  of  the  letter  were  not  capable  of  creating  a  danger 
of  connivance  and  so  did  not  pose  a  threat  to  the  conduct  of  the  prosecution.  It 
was  true  that  at  the  time  the  letter  was  written  Mr  Schonenburger  had  not  been 
instructed  by  Mr  Durmaz,  but  the  Court  attached  little  importance  to  this. 
Bearing  in  mind  that  the  letter  was  written  at  the  request  of  Mrs  Durmaz  and  in 
an  attempt  to  ensure  that  her  husband  was  defended,  it  held  that  no  formal 
appointment  was  necessary.  In  the  circumstances  the  contested  interference  was 
not  ‘necessary  in  a  democratic  society’  and  there  had  therefore  been  a  breach  of 
Article  8. 

As  just  satisfaction  under  Article  50  both  applicants  sought  compensation  for 
pecuniary  and  non-pecuniary  damage,  as  well  as  their  costs  and  expenses  As 
regards  compensation  the  Court  rejected  Mr  Schonenberger’s  claim,  which  was 
for  loss  of  fees,  on  the  ground  that  he  had  not  shown  that  his  offer  to  represent 
Mr  Durmaz  would  have  been  accepted.88  Both  applicants’  claims  for  non¬ 
material  loss  were  also  rejected  because  the  Court  held  that  its  judgment  consti¬ 
tuted  adequate  satisfaction.  In  respect  of  the  proceedings  conducted  in  Switzer¬ 
land  and  before  the  Convention  institutions,  however,  the  Court  made  a 
determination  on  an  equitable  basis  and  awarded  the  applicants  their  costs  and 
expenses. 


p  39fCHR’  jUdgment  °f  21  February  *975.  Series  A,  No.  18,  and  see  th.s  Year  Book,  47  (1973-4), 
87  Judgment,  para.  45. 

.  ^  detained  on  remand  for  a  month  Mr  Durmaz  was  freed  and  the  prosecution  aban¬ 

doned.  While  his  case  was  under  investigation  he  was  assisted  by  another  lawyer  appointed  at  his 
request  by  the  District  Court. 
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Right  to  respect  for family  life  (Article  8) — application  to  the  expulsion  of  an  alien — 
the  meaning  of  ‘ necessary  in  a  democratic  society’  in  Article  8(2)  and  of  ; inhuman ’ 
and  ‘degrading’  treatment  in  Article  j— just  satisfaction  (Article  50) 

Case  No.  21 .  Betrehab  case.89  In  this  case,  which  concerned  the  expulsion  of  an 
immigrant  from  the  Netherlands,  the  Court  held  by  6  votes  to  1  that  there  had 
been  a  violation  of  Article  8  of  the  Convention,  but  unanimously  rejected  a  claim 
under  Article  3.  As  just  satisfaction  under  Article  50  the  Court  awarded  the  appli¬ 
cants  20,000  guilders  for  non-pecuniary  damage  and  travel  expenses. 

In  1977  Mr  Berrehab,  a  Moroccan  citizen,  married  Mrs  Koster,  a  Netherlands 
national.  In  1979  they  had  a  daughter  Rebecca,  who  is  also  a  Netherlands  national. 
Shortly  after  Rebecca’s  birth  Mr  Berrehab  and  his  wife  were  divorced,  which 
caused  the  authorities  to  refuse  to  renew  Mr  Berrehab’s  residence  permit  and  in 
1984  to  expel  him  from  the  Netherlands.  In  1985  Mr  Berrehab  remarried  Mrs  Kos¬ 
ter  and  was  given  permission  to  reside  in  the  Netherlands  ‘for  the  purpose  of  living 
with  his  Dutch  wife  and  working  during  that  time’. 

In  their  application  to  the  Commission  in  1983  Mr  Berrehab  and  his  daughter 
complained  that  the  measures  taken  against  Mr  Berrehab  were  an  interference  with 
the  right  to  respect  for  family  life  and  also  constituted  inhuman  or  degrading  treat¬ 
ment,  contrary  to  Article  3.  In  its  report  in  1986  the  Commission  expressed  the 
opinion  that  there  had  been  a  violation  of  Article  8,  but  not  of  Article  3.  The  Com¬ 
mission  and  the  Government  then  referred  the  case  to  the  Court. 

The  main  issues  in  this  case  concerned  the  scope  of  Article  8(1)  of  the  Conven¬ 
tion,  which  protects  ‘the  right  to  respect  for  .  .  .  family  life’,  and  the  application  of 
Article  8(2),  which  authorizes  interferences  with  the  right  in  certain  circum¬ 
stances. 

The  first  question  was  whether  Article  8  was  applicable.  This  turned  on  whether 
for  the  purposes  of  the  Convention  there  can  be  ‘family  life’  in  the  absence  of 
cohabitation.  Following  its  approach  to  an  analogous  situation  in  the  Abdulaziz 
case,90  the  Court  held  that  ‘family  life’  is  a  broad  concept,  saying: 

The  Court  .  .  .  does  not  see  cohabitation  as  a  sine  qua  non  of  family  life  between  parents 
and  minor  children.  It  has  held  that  the  relationship  created  between  the  spouses  by  a  lawful 
and  genuine  marriage — such  as  that  contracted  by  Mr  and  Mrs  Berrehab — has  to  be 
regarded  as  ‘family  life’  ...  It  follows  from  the  concept  of  family  on  which  Article  8  is  based 
that  a  child  born  of  such  union  is  ipso  jure  part  of  that  relationship;  hence,  from  the  moment 
of  the  child’s  birth  and  by  the  very  fact  of  it,  there  exists  between  him  and  his  parents  a  bond 
amounting  to  ‘family  life’,  even  if  the  parents  are  not  then  living  together.9’ 

Subsequent  events  might,  of  course,  break  that  tie,  but  the  Court  decided  that  in 
the  present  case  this  had  not  occurred  because  until  he  was  expelled  Mr  Berrehab 
saw  his  daughter  frequently  and  greatly  valued  their  meetings.  Thus  although  he 
was  no  longer  living  with  Mrs  Koster  at  the  time,  the  ties  of  family  life  between  Air 
Berrehab  and  his  daughter  had  not  been  broken. 


89  ECHR,  judgment  of  21  June  1988,  Series  A,  No.  138.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President) ;  Thor  Vilhjalmsson,  Lagergren,  Russo,  Spielmann,  De  Meyer 
(Judges) ;  Martens  (ad  hoc  Judge). 

90  Abdulaziz,  Cabales  and  Balkandali  case,  ECHR,  judgment  of  28  May  1985,  Series  A,  No.  94, 
and  see  this  Year  Book,  56  (1985),  p.  352. 

91  Judgment,  para.  21 . 
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The  next  question  was  whether  as  a  result  of  Mr  Berrehab’s  expulsion  there  had 
been  an  interference  with  the  applicants’  right  to  respect  for  their  family  life.  The 
Government  argued  that  there  had  not  because  Mr  Berrehab  was  free  to  travel 
from  Morocco  to  the  Netherlands  on  a  temporary  visa  to  visit  his  daughter.  The 
Court,  like  the  Commission,  found  this  point  unconvincing.  The  possibility  men¬ 
tioned  by  the  Government  was  ‘somewhat  theoretical’,92  and  when  Mr  Berrehab 
had  first  applied  for  such  a  visa  it  had  been  refused.  Thus  in  practice  the  disputed 
measures  prevented  regular  contacts  from  being  maintained  ‘although  such  con¬ 
tacts  were  essential  as  the  child  was  very  young’.93  There  had  therefore  been  an 
interference  with  the  applicants’  rights. 

The  most  difficult  issue  was  whether  the  interference  could  be  justified  under 
Article  8(2).  This  permits  interferences  which  are  in  accordance  with  the  law  and 
necessary  in  a  democratic  society  in  the  interests  of,  inter  alia,  public  safety,  the 
economic  well-being  of  the  country  and  the  protection  of  the  rights  and  freedoms 
of  others.  There  was  no  doubt  that  the  disputed  measures  were  in  accordance  with 
the  law,  and  after  considering  each  of  the  aims  mentioned  above,  the  Court  decided 
that  as  Mr  Berrehab  was  expelled  in  furtherance  of  Netherlands  immigration 
policy,  the  relevant  aim  was  the  preservation  of  ‘the  economic  well-being  of  the 
country’  through  regulation  of  the  labour  market. 

Were  the  measures  against  Mr  Berrehab  ‘necessary’  to  achieve  this  aim?  The 
Court  acknowledged  that  in  principle  the  Convention  does  not  prevent  the  Con¬ 
tracting  States  from  regulating  the  entry  and  length  of  stay  of  aliens  and  added  that 
it  was  not  the  Court’s  function  to  pass  judgment  on  the  respondent’s  immigration 
policy  as  such,  but  rather  to  weigh  the  legitimate  aim  pursued  against  the  serious¬ 
ness  of  the  interference  with  the  applicants’  right  to  respect  for  their  family  life. 
Having  regard  to  the  particular  circumstances,  the  Court  considered  that  a  proper 
balance  had  not  been  achieved  between  the  interests  involved  and  that  there  was 
therefore  a  disproportion  between  the  means  employed  and  the  legitimate  aim. 
Since  the  disputed  measures  were  not  ‘necessary  in  a  democratic  society’,  the  Court 
concluded  that  there  had  been  a  violation  of  Article  8. 

The  applicants’  claim  that  they  were  also  the  victims  of  ‘inhuman’  or  ‘degrading’ 
treatment  contrary  to  Article  3  was  dismissed  on  the  ground  that  any  suffering  they 
had  experienced  was  not  serious  enough  to  fall  within  this  provision.  The  only 
remaining  issue  was  therefore  the  question  of  compensation  under  Article  50.  Here 
the  Court  accepted  the  Government  s  argument  that  Mr  Berrehab  was  not  entitled 
to  compensation  for  his  loss  of  earnings  in  the  Netherlands,  but,  taking  its  decision 
on  an  equitable  basis,  unanimously  awarded  the  applicants  20,000  guilders  for  tra¬ 
vel  expenses  and  non-pecuniary  damage. 

Judge  Thor  Vilhjalmsson  voted  against  the  decision  on  the  issue  of  Article  8(2). 
In  his  dissenting  opinion  he  emphasized  the  State’s  margin  of  appreciation  in 
immigration  matters  and  held  that  in  the  light  of  this  and  the  particular  circum¬ 
stances  of  the  case,  the  measures  taken  by  the  authorities  could  be  justified. 


92  Ibid.,  para.  23. 

93  Ibid. 
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Right  to  an  effective  remedy  before  a  national  authority  (Article  ij) — freedom  of 
association  (Article  11) 

Case  No.  22.  Plattform  Arzte  fur  das  Leben’  case.94  In  this  case,  which  con¬ 
cerned  Austria,  the  Court  held  unanimously  that  there  had  been  no  violation  of 
Article  13  of  the  Convention. 

This  case  originated  in  an  application  lodged  with  the  European  Commission  in 
September  1982  by  an  association  of  doctors  opposed  to  legalised  abortion,  the 
Plattform  ‘Arzte  fur  das  Leben' .  The  association’s  claim  was  that  it  had  not  had  suf¬ 
ficient  police  protection  during  two  demonstrations  which  it  had  organized  and 
which  had  been  disrupted  by  persons  opposed  to  its  activities.  The  application  sub¬ 
mitted  that  for  this  reason  there  had  been  a  violation  of  Article  9  (freedom  of 
thought,  conscience  and  religion),  Article  10  (freedom  of  expression)  and  Article 
11  (freedom  of  association).  The  association  also  relied  on  Article  13,  claiming  that 
the  Austrian  legal  order  did  not  provide  an  ‘effective  remedy  before  a  national  auth¬ 
ority’  in  relation  to  the  above  rights.  Having  declared  the  application  partially 
admissible,  the  Commission  in  its  report  in  March  1987  expressed  the  unanimous 
opinion  that  there  had  been  a  breach  of  Article  13.  The  Commission  then  referred 
the  case  to  the  Court. 

Article  13,  which  has  been  quoted  earlier,95  has  been  interpreted  by  the  Court  as 
guaranteeing  an  effective  remedy  to  anyone  who  can  claim  ‘on  arguable  grounds’  to 
be  the  victim  of  a  violation  of  any  of  the  rights  and  freedoms  protected  by  the  Con¬ 
vention.  As  we  have  seen,  to  substantiate  a  claim  based  on  Article  13  it  is  not  essen¬ 
tial  to  show  that  another  article  has  actually  been  infringed;  consequently  the 
rejection  of  a  claim  by  the  Commission,  even  on  the  ground  that  it  is  manifestly  ill- 
founded,  is  not  necessarily  fatal  to  such  a  claim.  In  the  present  case  Plattform  had 
relied  inter  alia  on  Article  11  which  protects,  among  other  freedoms,  freedom  of 
assembly.  The  Commission,  however,  had  declared  this  complaint  inadmissible  as 
manifestly  ill-founded.  The  Court’s  task  was  therefore  to  ascertain  whether  the 
claim  that  Article  11  had  been  infringed  was  arguable,  notwithstanding  that  the 
Commission  had  rejected  it.  The  relevant  part  of  Article  11  provides:  ‘Everyone 
has  the  right  to  freedom  of  peaceful  assembly  .  .  .  ’. 

The  association’s  argument  that  its  rights  had  been  infringed  relied  on  the  fact 
that  their  first  demonstration,  a  march,  was  disrupted  by  counter-demonstrators 
who  shouted  and  threw  eggs  and  clumps  of  grass  at  those  taking  part.  The  police, 
who  were  present,  intervened  only  to  separate  the  opposing  groups  when  tempers 
had  risen  to  the  point  where  physical  violence  seemed  imminent.  The  second  dem¬ 
onstration,  in  the  Cathedral  Square  in  Salzburg,  was  also  disrupted  by  counter¬ 
demonstrators  who  were  dispersed  by  the  police  only  at  the  end. 

Plattform  complained  that  the  Austrian  authorities  had  disregarded  the  true 
meaning  of  freedom  of  assembly  by  failing  to  take  more  effective  action.  The 
Government’s  response  was  to  submit  that  Article  1 1  does  not  impose  any  positive 
obligation  to  protect  demonstrations.  Not  surprisingly,  the  Court,  like  the  Com¬ 
mission,  took  a  very  different  view.  Without  attempting  to  develop  what  it  called  ‘a 


94  ECHR,  judgment  of  21  June  1988,  Series  A,  No.  139.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President),  Golcuklii,  Matscher,  Pinheiro  Farinha,  Macdonald,  Spiel- 
mann,  Carrillo  Salcedo  (Judges). 

95  See  Case  No.  10. 
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general  theory  of  positive  obligations’,96  it  made  it  clear  that  it  regarded  the  State’s 
responsibilities  under  Article  n  much  more  widely. 

On  this  vital  issue  of  principle  the  Court  said: 

A  demonstration  may  annoy  or  give  offence  to  persons  opposed  to  the  ideas  or  claims  that 
it  is  seeking  to  promote.  The  participants  must,  however,  be  able  to  hold  the  demonstration 
without  having  to  fear  that  they  will  be  subjected  to  physical  violence  by  their  opponents; 
such  a  fear  would  be  liable  to  deter  associations  or  other  groups  supporting  common  ideas  or 
interests  from  openly  expressing  their  opinions  on  highly  controversial  issues  affecting  the 
community.  In  a  democracy  the  right  to  counter-demonstrate  cannot  extend  to  inhibiting 
the  exercise  of  the  right  to  demonstrate. 

Genuine,  effective  freedom  of  peaceful  assembly  cannot,  therefore,  be  reduced  to  a  mere 
duty  on  the  part  of  the  State  not  to  interfere:  a  purely  negative  conception  would  not  be 
compatible  with  the  object  and  purpose  of  Article  n.  Like  Article  8,  Article  n  sometimes 
requires  positive  measures  to  be  taken,  even  in  the  sphere  of  relations  between  individuals,  if 
need  be  ...  97 

Having  ruled  that  Article  n  imposes  a  duty  on  States  to  take  reasonable  and 
appropriate  measures  to  enable  lawful  demonstrations  to  proceed  peacefully,  the 
Court  explained  that  this  cannot  be  guaranteed  absolutely  and  States  have  had  a 
wide  discretion  in  the  choice  of  means.  Reviewing  the  facts  and  without  expressing 
a  view  as  to  the  expediency  or  efficiency  of  the  tactics  adopted  by  the  police,  the 
Court  found  that  the  Austrian  authorities  had  not  failed  to  take  reasonable  and 
appropriate  measures.  Both  demonstrations  had  been  policed,  no  damage  was 
done,  there  were  no  serious  clashes  and  on  each  occasion  the  association  had  been 
able  to  conduct  a  religious  service  as  planned.  In  these  circumstances  the  Court 
concluded  that  no  arguable  claim  that  Article  ii  had  been  violated  had  been  made 
out  and  so  the  claim  under  Article  13  failed. 

Although  the  complaint  in  this  case  concerned  Article  13,  its  most  interesting 
feature  is  the  Court’s  discussion  of  the  scope  of  Article  11.  There  is  relatively  little 
case  law  on  this  provision  and  this  is  the  first  occasion  on  which  the  rights  of 
demonstrators  and  the  corresponding  obligations  of  the  Contracting  States  have 
been  considered.  As  regards  domestic  remedies,  the  decision  confirms  the  point 
suggested  by  Boyle,  and  Rice  (Case  No.  10),  that  when  a  complaint  relating  to  one 
of  the  Convention’s  substantive  provisions  has  been  rejected,  it  will  generally  be 
difficult  to  make  out  a  case  under  Article  13. 


Just  satisfaction  (Article  50) — friendly  settlement  (Rule  5 3(4 )) 

Case  No.  23.  Bouamar  case  (Application  of  Article  50). 98  In  view  of  the  friendly 
settlement  between  the  Belgian  Government  and  the  applicant  in  respect  of  the 
latter’s  claim  for  just  satisfaction  under  Article  50  of  the  Convention,  the  Court 
unanimously  decided  to  strike  this  case  out  of  its  list. 

In  its  judgment  on  the  merits  (Case  No.  8  above)  the  Court  found  that  success¬ 
ive  placements  of  the  applicant  in  a  remand  prison  as  an  interim  custody  measure 
amounted  to  unlawful’  detention  contrary  to  Article  5(1)  and  that,  contrary  to 


96  Judgment,  para.  31. 

97  Ibid.,  para.  32. 

*  ECHR,  judgment  of  27  June  r 988,  Senes  A,  No.  ,36F.  The  Court  cons.sted  of  the  following 
Chamber  of  Judges  Ryssdal  (President);  Thor  Vilhjalmsson,  Walsh,  Sir  Vincent  Evans,  Macdonald 
Kusso,  De  Meyer  (Judges).  ’ 
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Article  5(4),  the  applicant  had  been  unable  to  take  proceedings  to  challenge  their 
lawfulness.  The  question  of  just  satisfaction  under  Article  50  was  reserved. 

In  June  1988,  soon  after  the  decision  on  the  merits,  the  Government  notified  the 
Court  that  it  was  willing  to  pay  Mr  Bouamar  the  sum  of  150,000  Belgian  francs 
which  he  had  claimed  as  compensation.  The  applicant  subsequently  made  known 
his  agreement  to  this  arrangement  and  the  Delegate  of  the  Commission  indicated 
that  he  had  no  objection. 

In  cases  of  this  kind  the  Court’s  function  is  defined  by  Rule  53(4)  of  the  Rules  of 
the  Court,  which  provides: 

If  the  Court  is  informed  that  an  agreement  has  been  reached  between  the  injured  party 
and  the  party  liable,  it  shall  verify  the  equitable  nature  of  such  agreement  and,  where  it  finds 
the  agreement  to  be  equitable,  strike  the  case  out  of  the  list  by  means  of  a  judgment  .  .  . 

In  a  short  judgment  the  Court  found  that  the  agreement  was  equitable  and  there¬ 
fore  decided  to  strike  the  case  from  its  list. 

Right  to  a  fait  tiial  (Article  6(1)) — application  to  criminal  proceedings  involving 
unlawfully  obtained  evidence — the  presumption  of  innocence  (Article  6(2)) 

Case  No.  24.  Schenk  case."  In  this  case,  which  concerned  Switzerland,  the 
Court  held  that  there  had  been  no  violation  of  either  Article  6(1)  or  Article  6(2)  of 
the  Convention. 

The  applicant,  Mr  Schenk,  had  been  involved  in  divorce  proceedings  in  Switzer¬ 
land  since  1974.  In  1981  P,  who  lived  in  France  and  had  been  given  illegal  assign¬ 
ments  by  Mr  Schenk  on  various  occasions,  contacted  Mrs  Schenk  and  informed 
her  that  her  husband  had  instructed  him  to  kill  her.  They  informed  the  local  inves¬ 
tigating  judge  who  began  an  inquiry.  In  execution  of  a  request  for  assistance  to  the 
French  authorities,  P  gave  evidence  to  the  French  police  in  the  presence  of  a  Swiss 
police  inspector.  P  later  gave  the  inspector  a  cassette  containing  the  recording  of  an 
incriminating  telephone  call  from  Air  Schenk  which  P  had  made  without  the  appli¬ 
cant’s  knowledge.  In  Swiss  law  the  making  of  such  a  recording  was  illegal,  but  the 
cassette  was  added  to  the  file  on  the  case  opened  by  the  investigating  judge. 

After  being  charged  with  incitement  to  murder,  the  applicant  was  initially  dis¬ 
charged,  but  on  appeal  by  the  prosecution  was  committed  for  trial.  In  August  1982 
the  trial  court,  basing  itself  in  part  on  the  tape  recording,  sentenced  Air  Schenk  to 
ten  years  imprisonment.  Air  Schenk  challenged  the  making  and  use  of  the  record¬ 
ing  in  two  appeals,  but  was  unsuccessful.  In  December  1984,  however,  he  was 
given  a  partial  pardon  and  released. 

In  his  application  to  the  Commission  in  1984  Air  Schenk  relied  on  Articles  6  and 
8  of  the  Convention.  The  Commission  ruled  that  his  application  was  inadmissible 
as  regards  certain  aspects  of  Article  8,  and  in  its  report  in  May  1987  expressed  the 
opinion  that  there  had  been  no  violation  of  Article  6.  The  Commission  and  the 
Government  then  referred  the  case  to  the  Court. 

The  main  question  for  the  Court  in  this  case  concerned  Article  6(1);  specifically 
whether,  as  the  applicant  maintained,  the  use  of  unlawfully  obtained  evidence  by 
the  prosecution  meant  that  he  had  been  denied  a  fair  trial.  In  addressing  this  ques¬ 
tion  the  Court  recalled  that  it  was  not  its  function  to  deal  with  errors  of  fact  or  law 
allegedly  committed  by  a  national  court,  unless  and  in  so  far  as  they  might  have 

99  ECHR,  judgment  of  12  July  1988,  Series  A,  No.  140.  This  case  was  decided  by  the  plenary  Court. 
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infringed  rights  and  freedoms  protected  by  the  Convention.  Article  6  guaranteed 
the  right  to  a  fair  trial  but  contained  no  rules  relating  to  the  admissibility  of  evi¬ 
dence,  which  was  thus  primarily  a  matter  for  national  law.  It  followed  that  the 
Court  could  not  rule  out  the  use  of  unlawfully  obtained  evidence  as  a  matter  of 
principle.  The  issue  was  rather  whether  Mr  Schenk’s  trial  as  a  whole  was  fair. 

On  the  particular  facts  the  Court  noted  first  that  at  Mr  Schenk’s  trial  the  rights  of 
the  defence  had  not  been  disregarded.  The  applicant  had  been  able  to  dispute  the 
authenticity  of  the  recording  and  challenge  its  use.  He  had  sought  and  had 
obtained  an  investigation  of  P,  and  his  lawyer  could,  if  he  had  wished,  have  exam¬ 
ined  P  at  the  criminal  trial.  Mr  Schenk  did  not  summon  the  police  inspector  who 
had  obtained  the  recording  although  again  he  could  have  done  so.  Finally,  the 
recording  was  not  the  only  evidence  on  which  the  conviction  was  based.  Taking  all 
these  factors  into  account,  the  Court  concluded  by  13  votes  to  4  that  the  applicant’s 
trial  was  not  unfair  and  that  consequently  there  had  been  no  breach  of  Article  6(1). 

A  second  claim  concerned  Article  6(2)  which  enshrines  the  presumption  of  inno¬ 
cence.100  Here  Mr  Schenk  submitted  that  use  of  the  unlawfully  obtained  recording 
by  the  trial  court  meant  that  he  had  not  been  proved  guilty  ‘according  to  law’  as 
Article  6(2)  requires.  The  Court  unanimously  rejected  this  submission.  In  its  view 
the  record  of  the  hearings  and  the  text  of  the  judgment  contained  nothing  to  sug¬ 
gest  that  the  trial  court  had  treated  the  applicant  as  guilty  before  his  conviction. 
The  mere  inclusion  of  the  cassette  in  the  evidence  could  not  suffice  to  support  his 
allegation  and  so  there  had  been  no  breach  of  Article  6(2). 

Mr  Schenk  s  final  claim  was  that  the  use  of  the  tape  recording  constituted  an 
interference  with  the  right  to  respect  for  correspondence  which  is  guaranteed  by 
Article  8.  Since  the  Commission’s  ruling  on  admissibility  was  concerned  only  with 
a  complaint  about  the  making  of  the  recording,  the  Court  found  that  there  would 
be  no  obstacle  to  its  reviewing  the  use  which  had  been  made  of  it.  It  decided,  how¬ 
ever,  by  15  votes  to  2,  that  consideration  of  Article  8  was  unnecessary  because  the 
relevant  issues  were  subsumed  in  its  earlier  ruling  on  Article  6. 

Like  a  number  of  other  cases  decided  in  the  period  under  review,  this  decision 
casts  further  light  on  the  concept  of  a  fair  trial  and  illustrates  the  delicate  issues  of 
policy  which  this  fundamental  principle  of  justice  can  give  rise  to.  While  the  use  of 
illegally  obtained  evidence  is  clearly  a  practice  which  calls  for  the  most  careful  scru¬ 
tiny,  the  Court  was  correct  to  see  the  issue  here  as  one  involving  Article  6(1)  rather 
than  Article  6(2).  A  more  substantial  treatment  of  the  presumption  of  innocence 
will  be  found  in  the  Salabiaku  case  below. 


The  presumption  of  innocence  {Article  6  (2))—, application  to  offences  involving  pre¬ 
sumptions  of  fact  or  law — right  to  a  fair  trial  {Article  6(1)) 

(  ase  No.  25.  Salabiaku  case.101  In  this  case,  which  concerned  France,  the  Court 
decided  unanimously  that  there  had  been  no  violation  of  either  Article  6(1)  or 
Article  6(2)  of  the  Convention. 

In  July  1979  Mr  Salabiaku,  a  citizen  of  Zaire,  was  detained  at  Roissy  airport 
shortly  after  he  had  taken  possession  of  a  trunk  which  was  found  to  contain  ten 


For  the  text  of  Article  6(2)  see  Case  No.  25  below. 

rf  ^CHRf  judgment  of  7  October  1988,  Senes  A,  No.  .41  A.  The  Court  cons.sted  of  the  following 
Chamber  of  judges:  Ryssdal  (Pres, dent);  Thor  V.lhjalmsson,  Bmdschedler-Robert,  Golctiklu 
Matscher,  Pettiti,  Walsh  (Judges). 
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kilograms  of  cannabis.  In  March  1981  a  French  court  found  him  guilty  of  the 
criminal  offence  of  unlawfully  importing  narcotics  and  the  customs  offence  of 
smuggling  prohibited  goods.  For  the  first  offence  he  was  sentenced  to  two  years 
imprisonment  and  for  the  second  offence  he  was  fined  100,000  francs.  On  appeal  to 
the  Paris  Court  of  Appeal  Mr  Salabiaku  was  given  the  benefit  of  the  doubt  on  the 
criminal  charge,  but  his  conviction  for  the  customs  offence  was  upheld.  On  further 
appeal  to  the  Court  of  Cassation  this  conviction  was  again  confirmed,  the  Court 
basing  itself  on  Article  392(1)  of  the  Customs  Code,  according  to  which  ‘the  person 
in  possession  of  contraband  goods  is  deemed  liable  for  the  offence’.  Mr  Salabiaku 
had  argued  that  this  section  was  repealed  by  implication  when  France  became  a 
party  to  the  European  Convention,  but  the  Court  of  Cassation  rejected  his  argu¬ 
ment  and  also  found  that  he  had  failed  to  establish  a  case  of  force  majeure  capable 
of  exculpating  him. 

In  his  application  to  the  Commission  in  1983  Mr  Salabiaku  claimed  that  France 
had  violated  its  obligations  towards  him  under  Articles  6(1)  and  6(2)  of  the  Con¬ 
vention.  In  its  report  in  July  1987  the  Commission  expressed  the  opinion  that 
neither  article  had  been  violated.  The  Commission  then  referred  the  case  to  the 
Court. 

The  main  issue  in  this  case  concerned  Article  6(2)  of  the  Convention  which  pro¬ 
vides: 

Everyone  charged  with  a  criminal  offence  shall  be  presumed  innocent  until  proved  guilty 
according  to  law. 

The  applicant’s  argument  was  that  the  ‘almost  irrebuttable’  presumption  on  the 
basis  of  which  the  French  courts  had  proceeded  was  incompatible  with  this  pro¬ 
vision.  In  the  view  of  the  Government  and  the  Commission,  on  the  other  hand,  he 
had  been  proved  guilty  ‘according  to  law’.  The  Court’s  starting  point  was  the  prin¬ 
ciple  that  the  Contracting  States  are  free  in  principle  and  subject  to  certain  con¬ 
ditions  to  establish  an  offence  on  the  basis  of  an  objective  fact  as  such,  whether  or 
not  it  results  from  criminal  intent  or  negligence.  It  pointed  out,  however,  that  the 
applicant  had  not  been  convicted  for  mere  possession  of  unlawfully  imported 
goods,  but  for  smuggling  such  goods.  The  legal  presumption  of  accountability, 
which  under  Article  392(1)  of  the  Customs  Code  was  inferred  from  their  pos¬ 
session,  led  to  a  finding  of  guilt. 

Explaining  that  ‘this  shift  from  the  idea  of  accountability  in  criminal  law  to  the 
notion  of  guilt  shows  the  very  relative  nature  of  such  a  distinction’,102  the  Court 
then  made  the  following  significant  observation: 

Presumptions  of  fact  or  of  law  operate  in  every  legal  system.  Clearly,  the  Convention  does 
not  prohibit  such  presumptions  in  principle.  It  does,  however,  require  the  Contracting 
States  to  remain  within  certain  limits  in  this  respect  as  regards  criminal  law.  If,  as  the  Com¬ 
mission  would  appear  to  consider  .  .  .  paragraph  2  of  Article  6  merely  laid  down  a  guarantee 
to  be  respected  by  the  courts  in  the  conduct  of  legal  proceedings,  its  requirements  would  in 
practice  overlap  with  the  duty  of  impartiality  imposed  in  paragraph  1.  Above  all,  the 
national  legislature  would  be  free  to  strip  the  trial  court  of  any  genuine  power  of  assessment 
and  deprive  the  presumption  of  innocence  of  its  substance,  if  the  words  ‘according  to  law’ 
were  construed  exclusively  with  reference  to  domestic  law.  Such  a  situation  could  not  be 
reconciled  with  the  object  and  purpose  of  Article  6,  which  by  protecting  the  right  to  a  fair 


102 


Judgment,  para.  28. 
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trial  and  in  particular  the  right  to  be  presumed  innocent,  is  intended  to  enshrine  the  funda¬ 
mental  principle  of  the  rule  of  law  ...  103 

And  from  this  it  concluded: 

Article  6(2)  does  not  therefore  regard  presumptions  of  fact  or  of  law  provided  for  in  the 
criminal  law  with  indifference.  It  requires  States  to  confine  them  within  reasonable  limits 
which  take  into  account  the  importance  of  what  is  at  stake  and  maintain  the  rights  of  the 
defence.  The  Court  proposes  to  consider  whether  such  limits  were  exceeded  to  the  detri¬ 
ment  of  Mr  Salabiaku.104 

With  the  relevance  of  Article  6(2)  established,  it  remained  for  the  Court  to  con¬ 
sider  the  immediate  issue.  It  decided  that  in  Mr  Salabiaku’s  case  possession  of  the 
disputed  goods  had  been  duly  proved  by  the  prosecution.  In  French  law  the  ‘per¬ 
son  in  possession’  who  was  ‘deemed  liable  for  the  offence’  could  be  given  the  bene¬ 
fit  of  extenuating  circumstances  and  acquitted  if  he  could  establish  a  case  of  force 
majeure.  It  was  thus  clear  that  the  French  courts  enjoyed  a  genuine  freedom  of 
assessment  in  this  field.  Turning  to  the  particular  facts,  the  Court  noted  that  the 
competent  French  courts  had  applied  Article  392(1)  of  the  Customs  Code  in  a  way 
which  was  compatible  with  the  presumption  of  innocence,  and  indeed  appeared  to 
have  identified  an  element  of  intent  in  the  circumstances  of  the  case,  even  though 
this  was  not  necessary  in  order  to  convict.  Since  it  was  clear  that  the  French  courts 
had  not  resorted  automatically  to  the  presumption  laid  down  in  the  Code,  but  had 
carefully  exercised  their  power  of  assessment,  they  had  not  applied  the  law  in  a  way 
which  conflicted  with  the  presumption  of  innocence.  The  Court  therefore  con¬ 
cluded  that  there  had  been  no  violation  of  Article  6(2). 

Having  found  that  there  had  been  no  violation  of  the  presumption  of  innocence, 
the  Court  briefly  considered  the  applicant  s  argument  that  he  had  been  denied  a 
fair  trial,  as  required  by  Article  6(1).  The  complaints  here  were,  the  Court  found, 
very  similar  to  those  it  had  already  examined  in  relation  to  Article  6(2).  On  these 
points  the  Court  found  no  reason  to  depart  from  its  earlier  conclusion.  As  regards 
various  other  matters  it  held  that  the  evidence  did  not  show  any  failure  to  comply 
with  the  requirements  of  Article  6(1).  In  particular  the  proceedings  at  first 
instance,  on  appeal  and  in  the  Court  of  Cassation  had  been  fully  judicial  and  adver¬ 
sarial  in  nature  as  the  applicant  acknowledged.  The  Court  therefore  concluded  that 
there  had  been  no  violation  of  Article  6(1). 

Although  this  is  not  the  first  case  in  which  the  Court  has  considered  the  pre¬ 
sumption  of  innocence,105  it  raises  an  important  point  about  the  scope  of  this  prin¬ 
ciple  which  has  not  been  examined  before.  By  deciding  that  Article  6(2)  has  a 
bearing  on  the  way  offences  are  defined— that  is  on  the  content  of  a  State’s  criminal 
law— the  Court  has  given  this  provision  a  wide  interpretation  which  is  consistent 
with  its  approach  to  other  aspects  of  Article  6.  While  its  reasons  for  holding  that 
there  was  no  violation  here  are  persuasive,  it  is  not  difficult  to  imagine  situations  in 
which  the  use  of  presumptions  of  fact  or  law  could  be  oppressive.  Since  such 
abuses  are  not  directly  covered  by  any  other  provision,  this  latest  interpretation  of 
Article  6(2)  is  to  be  welcomed. 


103  Ibid. 

104  Ibid. 

1  0f  lnnocence  had  recently  been  considered  in  the  Lutz  case,  the  Englert  case 

ond ,the Ndkenbockoff  case,  ECHR,  judgments  of  25  August  1987,  Series  A,  No.  123,  and  see  this  Year 
Book,  58  (1987),  p.  490. 
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Just  satisfaction  (Article  50) — causation — pecuniary  and  non-pecuniary 
damage— friendly  settlement  ( Rule  53(4)) 

Case  No.  26.  Weeks  case  (Application  of  Article  50). 106  The  Court  held  unani¬ 
mously  that  the  United  Kingdom  was  to  pay  the  applicant  £8,000  in  respect  of 
pecuniary  and  non-pecuniary  damage.  It  also  took  note  of  a  settlement  between  the 
respondent  and  the  applicant  regarding  the  latter’s  claim  for  costs  and  expenses. 

In  its  judgment  on  the  merits  in  1987  the  Court  held  that  Mr  Weeks  had  been  the 
victim  of  a  violation  of  Article  5(4)  of  the  Convention  because  he  had  been  unable 
to  take  legal  proceedings  to  challenge  the  lawfulness  of  his  detention  during  the 
currency  of  an  indeterminate  life  sentence.107  The  question  of  Article  50  was 
reserved. 

In  the  present  proceedings  the  applicant,  who  had  been  detained  from  1966, 
when  he  was  17,  to  1985  with  brief  periods  of  release  on  licence,  claimed  approxi¬ 
mately  £59,000  as  compensation  for  pecuniary  loss  on  the  ground  that  if  he  had 
been  entitled  to  take  proceedings  complying  with  Article  5(4),  he  would  have  been 
released  earlier  and  would  have  obtained  gainful  employment.  He  also  sought 
£45,000  as  compensation  for  non-pecuniary  loss,  based  on  the  adverse  effect  of  the 
detention  on  his  personal  life  and  development.  The  Government  contested  both 
claims. 

In  assessing  these  issues  the  Court  agreed  with  the  Government  that  since  no 
violation  of  Article  5(1)  had  been  established,  no  compensation  was  payable  in 
respect  of  the  harmful  consequences  of  the  applicant’s  deprivation  of  liberty.  How¬ 
ever,  although  the  only  prejudice  which  was  relevant  was  that  which  flowed  from 
the  violation  of  Article  5(4),  the  Court  found  that  the  absence  of  a  judicial  remedy 
could  be  said  to  have  caused  Mr  Weeks  pecuniary  damage  in  the  form  of  a  loss  of 
opportunities  and  non-pecuniary  damage  in  the  form  of  a  feeling  of  frustration  and 
helplessness. 

In  April  1987  Her  Majesty  the  Queen,  on  the  recommendation  of  the  Home  Sec¬ 
retary,  remitted  the  applicant’s  life  sentence  by  means  of  the  Royal  Prerogative. 
But  in  the  Court’s  view  neither  this,  nor  the  judgment  on  the  merits,  could  be  con¬ 
sidered  as  adequate  just  satisfaction  for  the  non-pecuniary  prejudice  suffered  up  to 
that  time.  In  fixing  the  amount  of  compensation  to  be  awarded  the  Court  held  that 
account  had  to  be  taken  of  the  special  features  of  the  case:  the  severity  of  the  inde¬ 
terminate  life  sentence  in  relation  to  the  crime  committed,108  the  applicant’s  youth 
and  also  his  behavioural  problems.109  Taking  both  heads  of  damage  together  and 
deciding  the  matter  on  an  equitable  basis,  the  Court  decided  that  a  sum  of  £8,000 
should  be  awarded. 

The  applicant’s  claim  for  costs  and  expenses  was  settled  during  the  course  of  the 
proceedings.  Having  regard  to  the  terms  of  the  agreement  between  the  Govern¬ 
ment  and  the  respondent,  and  the  absence  of  any  objection  on  the  part  of  the  Com¬ 
mission’s  Delegate,  the  Court  found  that  it  was  of  an  ‘equitable  nature’  within  the 


106  ECHR,  judgment  of  5  October  1988,  Series  A,  No.  143A.  This  case  was  decided  by  the  plenary 
Court. 

107  ECHR,  judgment  of  2  March  1987,  Series  A,  No.  1 14,  and  see  this  Year  Book,  58  (1987),  p.  470. 

108  The  applicant’s  sentence  followed  his  conviction  on  several  counts  including  armed  robbery  with 
a  starting  pistol  and  involving  the  sum  of  35  pence. 

109  The  applicant’s  unstable  behaviour  and  criminal  activity  led  to  his  recall  to  prison,  after  he  was 
first  released  on  licence  in  1976. 
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meaning  of  a  Rule  53(4)  of  the  Rules  of  the  Court.110  Accordingly,  the  Court  took 
note  of  the  agreement  and  as  regards  this  aspect  of  the  claim  decided  to  strike  the 
case  out  of  the  list. 

Pre-trial  detention  (Article  5(1)) — trial  within  a  reasonable  time  (Article  6(1 )) — 
right  to  legal  assistance  in  criminal  cases  (Article  6(j)(c)  and  Article  5(4)) — 
friendly  settlement  (Rule  48(2 )) 

Case  No.  27.  Wookam  Moudefo  case.111  In  the  light  of  the  friendly  settlement 
concluded  between  the  French  Government  and  the  applicant,  the  Court  unani¬ 
mously  decided  to  strike  this  case  out  of  the  list. 

The  applicant,  a  national  of  the  State  of  Cameroon,  was  arrested  in  France  in 
October  1980  on  a  charge  of  armed  robbery  and  remained  in  detention  on  remand 
until  December  1983  when  an  investigating  judge  ordered  his  discharge.  In  his 
application  to  the  European  Commission  in  September  1983  Mr  Moudefo  com¬ 
plained  that  the  length  of  his  detention  on  remand  violated  Article  5(3)  of  the  Con¬ 
vention,  that  the  length  of  the  criminal  proceedings  against  him  violated  his  right 
to  a  hearing  within  a  reasonable  time,  guaranteed  by  Article  6(1)  and  that  the  fail¬ 
ure  to  provide  him  with  a  lawyer  for  proceedings  in  the  Court  of  Cassation  con¬ 
cerning  his  release  from  detention  violated  his  right  to  be  provided  with  legal 
assistance  contrary  to  Article  6(3)(c).  In  its  report  in  July  1987  the  Commission 
found  a  violation  of  Articles  5(3),  6(1)  and  5(4)  and  referred  the  case  to  the  Court. 

In  July  1988  the  Court  was  informed  that  a  friendly  settlement  had  been  con¬ 
cluded  between  the  Government  and  the  applicant  under  which  Mr  Moudefo 
accepted  compensation  of  134,000  French  francs,  in  addition  to  the  30,000  francs 
which  the  Compensation  Board  of  the  Court  of  Cassation  had  awarded  him  in 
1986. 

In  view  of  the  settlement  the  Government  requested  the  Court  to  strike  the  case 
off  its  list  in  accordance  with  Rule  48(2)  which  has  been  quoted  earlier.112  Taking 
formal  note  of  the  friendly  settlement,  the  Court  held  that  as  far  as  the  general 
interest  was  concerned  there  were  no  reasons  of  public  policy  to  justify  a  continua¬ 
tion  of  the  proceedings.  In  particular  it  pointed  out  that  it  had  reviewed  the  rel¬ 
evant  aspects  of  Articles  5(3)  6(1)  in  many  previous  cases.113  As  regards  the 

applicant’s  complaint  under  Article  6(3) (c),  which  the  Commission  had  considered 
under  Article  5(4))  the  Court  s  case  law  again  provided  guidance  for  the  interpret¬ 
ation  of  these  provisions.114  Accordingly  the  Court  decided  that  it  was  appropriate 
to  strike  the  case  out  of  the  list. 


J.  G.  Merrills 


”°  For  the  text  of  Rule  53(4)  see  Bouamar  (Case  No.  23,  above). 

,'1  ECHR,  judgment  of  11  October  1988,  Series  A,  No.  141  B.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Pinheiro  Farinha,  Pettiti,  Sir  Vincent  Evans,  Russo,  Carrillo 
Salcedo,  Valticos  (Judges). 

112  See  Ben  Yaacoub  (Case  No.  4,  above). 

113  Three  recent  examples  are  Capuano,  Baggetta  and  Milasi,  Series  A,  No.  119,  and  see  this  Year 
Book,  58  (1987),  p.  482. 

1,4  See,  for  example,  Goddi ,  Series  A,  No.  76,  and  see  this  Year  Book,  55  (1984),  p.  376. 
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National  courts  have  no  jurisdiction  to  declare  acts  of  Community  institutions 
invalid 

Case  No.  1 .  Finna  Foto-Frost  v.  Hauptzollamt  Lubeck-Ost British  and  Dutch 
dealers  imported  prismatic  binoculars  from  the  German  Democratic  Republic, 
without  paying  customs  duties,  and  re-sold  them  to  the  plaintiff,  a  dealer  in  the 
German  Federal  Republic.  At  first  the  customs  authorities  in  the  German  Federal 
Republic  decided  that  the  binoculars  were  not  subject  to  customs  duties,  but  later 
they  changed  their  minds.  However,  since  the  plaintiff  had  acted  in  good  faith,  the 
customs  authorities  sought  permission  from  the  Commission  of  the  European 
Communities  to  refrain  from  claiming  customs  duties  from  the  plaintiff.  By  a 
decision  dated  6  May  1983,  the  Commission  refused  permission.  The  plaintiff 
argued  that  that  decision  was  contrary  to  EEC  Regulation  1697/79.  The  matter 
came  before  a  West  German  court,  which  asked  the  Court  of  Justice  of  the  Euro¬ 
pean  Communities  to  give  a  preliminary  ruling  under  Article  177  of  the  EEC 
Treaty. 

In  its  first  question,  the  West  German  court  asked  the  Court  of  Justice  of  the 
European  Communities  whether  national  courts  had  jurisdiction  to  declare  invalid 
a  decision  of  the  type  taken  by  the  Commission  on  6  May  1983. 

There  are  some  strong  arguments  (which  the  Court  of  Justice  of  the  European 
Communities  did  not  mention)  in  favour  of  an  affirmative  reply  to  that  question. 
Article  177  of  the  EEC  Treaty  reads  as  follows: 

The  Court  of  Justice  shall  have  jurisdiction  to  give  preliminary  rulings  concerning: 

(a)  the  interpretation  of  this  Treaty; 

(b)  the  validity  and  interpretation  of  acts  of  the  institutions  of  the  Community; 

(c)  the  interpretation  of  the  statutes  of  bodies  established  by  an  act  of  the  Council,  where 
those  statutes  so  provide. 

Where  such  a  question  is  raised  before  any  court  or  tribunal  of  a  member  State,  that  court 
or  tribunal  may,  if  it  considers  that  a  decision  on  the  question  is  necessary  to  enable  it  to  give 
judgment,  request  the  Court  of  Justice  to  give  a  ruling  thereon. 

Where  any  such  question  is  raised  in  a  case  pending  before  a  court  or  tribunal  of  a  member 
State,  against  whose  decisions  there  is  no  judicial  remedy  under  national  law,  that  court  or 
tribunal  shall  bring  the  matter  before  the  Court  of  Justice. 

It  is  clear  that  national  courts  have  jurisdiction  to  interpret  the  EEC  Treaty 
and  acts  of  Community  institutions;  a  national  court  is  under  no  obligation  to 
refer  such  questions  of  interpretation  to  the  Court  of  Justice  of  the  European 


*  ©  Dr  Michael  Akehurst,  1989. 

1  [1988]  3  CMLR  57  (judgment  delivered  on  22  October  1987). 
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Communities  unless  it  is  ‘a  court  ...  of  a  member  State,  against  whose  decisions 
there  is  no  judicial  remedy  under  national  law’.2  Article  177  treats  questions  of  the 
validity  of  the  acts  of  Community  institutions  in  the  same  way  as  it  treats  questions 
of  their  interpretation.  Therefore,  if  a  national  court  can  decide  a  question  of  inter¬ 
pretation  without  referring  it  to  the  Court  of  Justice  of  the  European  Communi¬ 
ties,  it  ought  to  be  able  to  decide  a  question  of  validity  without  referring  it  to  the 
Court  of  Justice  of  the  European  Communities;  and  the  power  to  decide  a  question 
of  validity  logically  implies  a  power  to  hold  the  act  invalid  as  well  as  a  power  to  hold 
it  valid.  Article  41  of  the  ECSC  Treaty  provides: 

The  Court  shall  have  sole  jurisdiction  to  give  preliminary  rulings  on  the  validity  of  acts  of 
the  High  Authority  and  of  the  Council  where  such  validity  is  in  issue  in  proceedings  brought 
before  a  national  court  or  tribunal. 

The  absence  of  any  similar  reference  in  Article  177  to  the  Court  of  Justice  of  the 
European  Communities  exercising  ‘sole  jurisdiction’  supports  the  view  that,  under 
the  EEC  Treaty,  the  power  to  hold  acts  of  Community  institutions  invalid  is 
shared  between  the  Court  of  Justice  of  the  European  Communities  and  national 
courts. 

But  the  Court  decided  that  national  courts  did  not  have  jurisdiction  to  declare 
acts  of  Community  institutions  invalid.  I11  the  words  of  the  Court: 

Those  courts  may  consider  the  validity  of  a  Community  act  and,  if  they  consider  that  the 
grounds  put  forward  before  them  by  the  parties  in  support  of  invalidity  are  unfounded,  they 
may  reject  them,  concluding  that  the  measure  is  completely  valid.  By  taking  that  action  they 
are  not  calling  the  existence  of  the  Community  measure  in  question. 

On  the  other  hand,  those  courts  do  not  have  the  power  to  declare  acts  of  the  Community 
institutions  invalid.  As  the  Court  emphasized  in  .  .  .  International  Chemical  Corporation  v. 
Amministrazione  delle  Finanze ,3  the  main  purpose  of  the  powers  accorded  to  the  Court  by 
Article  177  is  to  ensure  that  Community  law  is  applied  uniformly  by  national  courts.  That 
requirement  of  uniformity  is  particularly  imperative  when  the  validity  of  a  Community  act  is 
in  question.  Divergences  between  courts  in  the  member  States  as  to  the  validity  of  Com¬ 
munity  acts  would  be  liable  to  place  in  jeopardy  the  very  unity  of  the  Community  legal  order 
and  detract  from  the  fundamental  requirements  of  legal  certainty. 

The  same  conclusion  is  dictated  by  consideration  of  the  necessary  coherence  of  the  system 
of  judicial  protection  established  by  the  Treaty.  In  that  regard  it  must  be  observed  that 
requests  for  preliminary  rulings,  like  actions  for  annulment,  constitute  means  for  reviewing 
the  legality  of  acts  of  the  Community  institutions.  As  the  Court  pointed  out  in  .  Parti 
Ecologist e  ‘Les  Verts’  v.  European  Parliament ,4  'in  Articles  173  and  184,  on  the  one  hand, 


2  Despite  the  categorical  wording  of  the  final  paragraph  of  Article  177,  the  Court  of  Justice  of  the 
European  Communities  has  held  that  even  the  highest  courts  in  member  States  are  under  no  obligation 
to  refer  such  questions  of  interpretation  to  the  Court  of  Justice  of  the  European  Communities  where 
there  is  no  reasonable  doubt  as  to  the  correct  interpretation  of  the  relevant  rule  of  Community  law: 
CILFIT  v .  Ministry  of  Health,  [1982]  ECR  3415.  For  another  exception  to  the  final  paragraph  of  Article 
177,  see  Hoffmann-La  Roche  v.  Centrafarm,  [1977]  ECR  957,  973. 

3  [1981]  ECR  1 191,  1215.  In  that  case  the  Court  also  said:  ‘although  a  judgment  of  the  Court  given 
under  Article  177  of  the  Treaty  declaring  an  act  of  an  institution  ...  to  be  void  is  directly  addressed 
only  to  the  national  court  which  brought  the  matter  before  the  Court,  it  is  sufficient  reason  for  any  other 
national  court  to  regard  the  act  as  void  for  the  purposes  of  a  judgment  which  it  has  to  give’  (ibid.'). 

4  [1986]  ECR  1339,  1365. 
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and  in  Article  i77>  on  the  other,  the  1  reaty  established  a  complete  system  of  legal  remedies 
and  procedures  designed  to  permit  the  Court  of  Justice  to  review  the  legality  of  measures 
adopted  by  the  institutions’. 

Since  Article  173  gives  the  Court  exclusive  jurisdiction  to  declare  void  an  act  of  a  Com¬ 
munity  institution,  the  coherence  of  the  system  requires  that  where  the  validity  of  a  Com¬ 
munity  act  is  challenged  before  a  national  court  the  power  to  declare  the  act  invalid  must  also 
be  reserved  to  the  Court  of  Justice. 

It  must  also  be  emphasized  that  the  Court  of  Justice  is  in  the  best  position  to  decide  on  the 
validity  of  Community  acts.  Under  Article  20  of  the  Protocol  on  the  Statute  of  the  Court  of 
Justice  of  the  EEC,  Community  institutions  whose  acts  are  challenged  are  entitled  to  partici¬ 
pate  in  the  proceedings  in  order  to  defend  the  validity  of  the  acts  in  question.  Furthermore, 
under  the  second  paragraph  of  Article  21  of  that  Protocol  the  Court  may  require  the  member 
States  and  institutions  which  are  not  participating  in  the  proceedings  to  supply  all  infor¬ 
mation  which  it  considers  necessary  for  the  purposes  of  the  case  before  it. 

However,  the  Court  recognized  that  there  might  be  an  exception  to  the  rule  that 
national  courts  had  no  jurisdiction  to  declare  acts  of  Community  institutions 
invalid,  in  cases  where  the  plaintiff  was  seeking  interlocutory  relief  (procedure  en 
ref  ere ,  einstweilige  Verfugung)  ;s  but  the  present  case  did  not  fall  into  that  category. 

The  Court  then  turned  to  the  other  questions  raised  by  the  West  German  court 
and  held  (for  reasons  which  are  unlikely  to  interest  the  readers  of  this  Year  Book) 
that  the  Commission’s  decision  of  6  May  1983  was  invalid  because  it  was  contrary 
to  Regulation  1697/79. 

The  Court’s  judgment  in  the  Foto-Frost  case  will  probably  lead  to  an  increase  in 
the  number  of  cases  referred  to  the  Court  of  Justice  of  the  European  Communities 
by  national  courts  under  Article  177.  Thus,  in  R  v.  Minister  of  Agriculture,  ex 
p.  Federation  Europeenne  de  la  Sante  Animate ,  Henry  J  referred  to  the  Foto-Frost 
case  and  held  that,  where  a  national  court  is  faced  with  a  case  which  turns  solely  on 
the  disputed  validity  of  an  EEC  directive,  the  national  court  should  refer  the  case 
to  the  Court  of  Justice  of  the  European  Communities  under  Article  177,  because 
otherwise  the  party  challenging  the  directive  would  be  left  without  a  remedy.6 


Fees  for  education — discrimination  on  grounds  of  nationality — retroactive  effect  of 
judgments — duty  of  national  courts  not  to  apply  national  laws  which  conflict  with 
Community  laio — dual  nationality 

Case  No.  2.  Barra  and  others  v.  Belgian  State  and  the  City  of  Liege  J  For  many 
years  Belgium  required  foreign  students  to  pay  a  minerval  (enrolment  fee)  which 
students  of  Belgian  nationality  were  not  required  to  pay.  In  Gravier  v.  City  of  Liege 
the  Court  of  Justice  of  the  European  Communities  held  that  ‘the  imposition  on  stu¬ 
dents  who  are  nationals  of  other  member  States  of  .  .  .  the  so-called  “minerval”  as 
a  condition  of  access  to  vocational  training,  where  the  same  fee  is  not  imposed  on 


s  For  further  discussion  of  this  exception,  see  the  opinion  of  the  Advocate  General  in  the  Foto-Frost 
case,  [1988]  3  CMLR  57,  72,  and  the  Court’s  judgment  in  Hoffmann-La  Roche  v.  Centrafarm ,  [1977] 
ECR  957,  973.  See  also  Anthony  Arnull’s  case  note  in  European  Law  Review,  13  (1988),  pp.  125, 
129-31. 

6  [1988]  3  CMLR  207. 

7  [1988]  2  CMLR  409. 
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students  who  are  nationals  of  the  host  member  State,  constitutes  discrimination  on 
grounds  of  nationality  contrary  to  Article  7  of  the  [EEC]  Treaty’.8 

After  the  judgment  in  the  Gravier  case,  Belgium  passed  a  law  which  provided 
that  nationals  of  other  member  States  of  the  EEC  would  be  able  to  reclaim  the 
minerval  which  they  had  paid  before  1985  only  if  they  had  begun  proceedings  in  a 
Belgian  court  to  claim  repayment  before  13  February  1985,  the  date  on  which  the 
Court  of  Justice  of  the  European  Communities  had  decided  the  Gravier  case.  The 
plaintiffs,  who  had  begun  such  proceedings  after  13  February  1985,  argued  that 
the  Belgian  law  was  contrary  to  Community  law.  The  Belgian  court  hearing  their 
case  asked  the  Court  of  Justice  of  the  European  Communities  for  a  preliminary  rul¬ 
ing  under  Article  177  of  the  EEC  Treaty. 

The  first  question  asked  by  the  Belgian  court  was  whether  the  interpretation  of 
the  EEC  Treaty  given  in  the  Gravier  case  applied  only  to  the  future,  or  whether  it 
applied  also  to  the  past.  The  Court  of  Justice  of  the  European  Communities  held 
that  all  judgments  by  the  Court  interpreting  Community  law  under  Article  177 
apply  both  to  the  future  and  to  the  past,  unless  otherwise  specified  by  the  Court 
itself. 

...  it  is  only  exceptionally  that  the  Court  may,  applying  a  general  principle  of  legal  cer¬ 
tainty  inherent  in  the  Community  legal  system,  taking  account  of  the  serious  mischief  which 
its  judgment  may  cause  to  past  legal  relations  established  in  good  faith,  find  it  necessary  to 
limit  the  possibility  for  any  person  ...  to  invoke  the  provision,  as  thus  interpreted,  in  order 
to  call  those  legal  relations  into  question.9 

However,  according  to  this  Court’s  settled  case  law,  such  limitation  can  only  be  laid  down 
in  the  very  judgment  which  gives  the  ruling  on  the  interpretation  requested.  The  fundamen- 


8  [1985]  ECR  593,  615.  Article  7,  first  paragraph,  of  the  EEC  Treaty  provides:  ‘Within  the  scope  of 
application  of  this  Treaty,  and  without  prejudice  to  any  special  provisions  contained  therein,  any  dis¬ 
crimination  on  grounds  of  nationality  shall  be  prohibited’. 

Vocational  training  is  interpreted  very  broadly.  For  instance,  in  Blaizot  v.  University  of  Liege ,  [1989] 
1  CMLR  57,  65-6,  the  Court  held  that  university  studies  in  veterinary  medicine  fell  within  the  defi¬ 
nition  of  vocational  training,  and  said: 

■  •  •  any  form  of  education  which  prepares  for  a  qualification  for  a  particular  profession,  trade  or 
employment  or  which  provides  the  necessary  training  and  skills  for  such  a  profession,  trade  or  employ¬ 
ment  is  vocational  training,  whatever  the  age  and  level  of  training  of  the  pupils  or  students,  and  even  if 
the  training  programme  includes  an  element  of  general  education. 

‘With  regard  to  the  issue  whether  university  studies  prepare  for  a  qualification  for  a  particular  pro¬ 
fession,  trade  or  employment  or  provide  the  necessary  training  and  skills  for  such  a  profession,  trade  or 
employment,  it  must  be  emphasized  that  that  is  the  case  not  only  where  the  final  academic  examination 
directly  provides  the  required  qualification  for  a  particular  profession,  trade  or  employment  but  also  in 
so  far  as  the  studies  in  question  provide  specific  training  and  skills,  that  is  to  say  where  a  student  needs 
the  knowledge  so  acquired  for  the  pursuit  of  a  profession,  trade  or  employment,  even  if  no  legislative  or 
administrative  provisions  make  the  acquisition  of  that  knowledge  a  prerequisite  for  that  purpose. 

‘In  general,  university  studies  fulfil  these  criteria.  The  only  exceptions  are  certain  courses  of  study 
which,  because  of  their  particular  nature,  are  intended  for  persons  wishing  to  improve  their  general 
knowledge  rather  than  prepare  themselves  for  an  occupation  {plutot  que  d’acceder  a  la  vie  prof ession- 
nelle).’ 

But  the  Blaizot  judgment  implies  that  the  principle  laid  down  in  the  Gravier  case  does  not  apply  to 
non-vocational  education. 

9  For  example,  see  Defrenne  v.  Sabena,  [1976]  ECR  455,  480-1  (this  Year  Book ,  48  (1976-7), 
pp.  404,  407) ;  Pinna  v.  Caisse  d  'Allocations  Familiales  de  la  Savoie ,  [1986]  ECR  1 ,  26-7;  Societe  des 
Produits  de  Mats  SA  v.  Administration  des  Douanes  et  Droits  Indirects,  [1988]  1  CMLR  459  \  Blaizot  v. 
University  of  Liege  (see  next  footnote). 
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tal  requirement  of  uniform,  general  application  of  Community  law  means  that  it  is  for  this 
Court  alone  to  decide  on  limitations  in  time  to  be  made  to  the  interpretation  which  it  gives. 

According  to  the  order  making  the  reference,  the  Court  must  rule,  in  this  context,  on 
whether  the  effect  of  the  interpretation  of  Article  7  given  in  the  judgment  of  13  February 
IQ85  mentioned  above  applies  also  to  the  period  prior  to  the  judgment.  As  the  Court  did  not 
limit  the  effect  in  time  of  its  judgment  of  13  February  1985  delivered  in  that  case,  no  such 
limitation  can  be  made  in  the  present  judgment. 

Therefore  the  reply  to  the  first  question  must  be  that  the  interpretation  of  Article  7  .  .  . 
laid  down  by  the  Court  in  its  judgment  of  13  February  1985  ( Gravier )  is  not  limited  in  scope 
to  applications  for  admission  to  vocational  training  courses  made  after  the  delivery  of  that 
judgment  and  applies  also  to  the  period  before  that  date.10 

The  Court  then  considered  the  second  question  raised  by  the  Belgian  court. 

In  substance  the  national  court’s  second  question  asks  whether  Community  law  renders 
inapplicable  to  pupils  and  students  of  other  member  States,  who  have  improperly  paid  an 
additional  enrolment  fee,  a  national  law  depriving  them  of  the  right  to  obtain  a  refund  if  they 
did  not  bring  legal  proceedings  for  repayment  before  the  judgment  of  13  February  1985  was 
delivered. 

On  this  subject  it  should  be  observed  that  the  right  to  obtain  a  refund  of  sums  received  by 
a  member  State  in  violation  of  rules  of  Community  law  is  the  consequence  and  complement 
of  the  rights  given  to  individuals  by  Community  legislation  as  interpreted  by  the  Court. 

Whilst  it  is  true  that  repayment  may  be  sought  only  within  the  frdfnework  of  the  con¬ 
ditions  as  to  both  substance  and  form  laid  down  by  the  various  national  laws  applicable 
thereto,  the  fact  nevertheless  remains,  as  the  Court  has  consistently  held  .  .  .  ,  that  those 
conditions  may  not  be  less  favourable  than  those  relating  to  similar  claims  regarding  national 
charges  and  they  may  not  be  so  framed  as  to  render  virtually  impossible  the  exercise  of  rights 
conferred  by  Community  law. 

As  a  legislative  measure  like  that  in  question  in  the  main  action,  which  limits  repayments 
to  plaintiffs  who  instituted  proceedings  for  repayment  before  the  judgment  of  13  February 
1985,  simply  deprives  individuals  who  do  not  fulfil  this  condition  of  the  right  to  obtain  a 
refund  of  the  sums  improperly  paid,  such  a  condition  renders  impossible  the  exercise  of  the 
rights  conferred  by  Article  7  [of  the]  EEC  [Treaty]. 

Therefore  the  national  court,  which  has  an  obligation  to  apply  Community  law  in  its 
entirety  and  to  safeguard  the  rights  which  it  confers  on  individuals,  should  not  apply  such  a 
provision  of  national  law.11 

Therefore  the  reply  to  the  second  question  should  be  that  under  Community  law  pupils 
and  students  from  other  member  States  who  have  been  improperly  obliged  to  pay  a  registra¬ 
tion  fee  may  not  be  deprived  by  national  legislation  of  their  right  to  repayment  if  they  did 


10  But  this  retroactive  effect  applies  only  to  vocational  training  outside  universities.  In  Blaizot  v. 
University  of  Liege,  [1989]  1  CMLR  57,  the  Court  decided  for  the  first  time  that  university  education 
could  fall  within  the  definition  of  vocational  training,  and  said  that  this  decision  would  not  apply 
retroactively  except  in  the  case  of  students  who,  before  the  date  of  the  Blaizot  judgment,  had  begun 
legal  proceedings  for  the  repayment  of  the  minerval.  The  Court  gave  the  following  reasons  for  its  rul¬ 
ing — the  concept  of  vocational  training  in  Community  law  had  evolved  gradually;  Belgium  had  been 
misled  by  the  Commission  of  the  European  Communities  into  thinking  that  that  concept  did  not  apply 
to  university  education;  and  retroactive  application  of  the  Blaizot  judgment  would  cause  severe  finan¬ 
cial  problems  for  universities. 

11  See  also  Amministrazione  delle  Finanze  dello  Stato  v.  Simmenthal,  [1978]  ECR  629,  645-6,  in 
which  the  Court  held  that  ‘a  national  court  which  is  called  upon  ...  to  apply  provisions  of  Community 
law  is  under  a  duty  to  give  full  effect  to  those  provisions,  if  necessary  refusing  of  its  own  motion  to  apply 
any  conflicting  provision  of  national  legislation,  even  if  adopted  subsequently,  and  it  is  not  necessary  for 
the  court  to  request  or  await  the  prior  setting  aside  of  such  provision  by  legislative  or  other  consti¬ 
tutional  means’. 
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not  bring  legal  proceedings  for  repayment  before  delivery  of  the  aforesaid  judgment  of  13 
February  1985. 

Drown  v.  Secretary  of  State  for  Scotland 12  and  Lair  v.  Universitat  Hannover ,13 
decided  by  the  Court  of  Justice  of  the  European  Communities  later  in  1988,  pro¬ 
vide  further  clarification  of  the  legal  status  of  students  from  one  member  State  stu¬ 
dying  in  another  member  State.  In  the  Brown  case,  the  Court  said:  The  payment 
by  a  member  State  to  or  on  behalf  of  students  of  tuition  fees  charged  by  a  univer¬ 
sity  falls  within  the  scope  of  the  EEC  Treaty  for  the  purposes  of  Article  7  thereof, 
but  the  payment  of  grants  for  students’  maintenance  does  not’,  and  the  Court  gave 
a  similar  ruling  in  the  Lair  case.  In  other  words,  if  a  member  State  pays  the  fees  of 
students  of  its  own  nationality  attending  its  universities,  the  non-discrimination 
principle  laid  down  in  Article  7  of  the  EEC  Treaty  will  oblige  it  to  pay  the  fees  of 
students  from  other  member  States  attending  its  universities.14  However,  if  a 
member  State  pays  maintenance  grants  to  students  of  its  own  nationality  attending 
its  universities,  the  non-discrimination  principle  laid  down  in  Article  7  does  not 
oblige  it  to  pay  maintenance  grants  to  students  from  other  member  States  attend¬ 
ing  its  universities;  Article  7  forbids  discrimination  on  grounds  of  nationality  only 
‘within  the  scope  of  application  of  this  Treaty’,  and  the  Court  said  that  assistance 
given  to  students  for  maintenance  fell  in  principle  outside  the  scope  of  application 
of  the  EEC  Treaty — ‘it  is  ...  a  matter  of  educational  policy,  which  is  not  as  such 
included  in  the  spheres  entrusted  to  the  Community  institutions  .  .  .  and  ...  a 
matter  of  social  policy,  which  falls  within  the  competence  of  the  member  States  in 
so  far  as  it  is  not  covered  by  specific  provisions  of  the  EEC  Treaty’.  Students  from 
other  member  States  who  have  previously  worked  in  the  State  in  question  (or  who 
are  the  children  of  nationals  of  other  member  States  who  work  or  have  worked  in 
the  State  in  question)  are  sometimes  entitled  to  maintenance  grants  under  EEC 
Regulation  16x2/68,  but  the  Court  gave  a  rather  narrow  interpretation  of  the  rel¬ 
evant  provisions  of  Regulation  1612/68  in  the  Brown  and  Lair  cases. 

A  curious  feature  of  the  Brown  case  was  that  the  plaintiff  had  dual  British  and 
French  nationality.  If  he  had  applied  for  a  maintenance  grant  as  a  British  national, 
his  application  would  have  been  rejected  because  he  had  not  resided  long  enough  in 
the  United  Kingdom.  That  is  why  he  tried  to  claim  a  right  to  a  British  maintenance 
grant  as  a  French  national  (member  States  of  the  EEC  are  not  allowed  to  defeat 
claims  to  equality  of  treatment  put  forward  by  nationals  of  other  member  States  by 
applying  requirements  of  their  municipal  law  concerning  prior  residence15).  It  is 
surprising  that  the  Court  was  prepared  to  treat  him  as  a  French  national.  The  nor¬ 
mal  rule  in  international  law  is  that  a  dual  national  of  State  A  and  State  B  cannot 
claim  rights  as  a  national  of  State  A  vis-a-vis  State  B ;  State  B  is  entitled  to  treat 
him  as  one  of  its  own  nationals.16  Sir  Gordon  Slynn,  the  Advocate  General,  said: 

12  [1988]  3  CMLR403. 

13  The  Times,  3  September  1988,  p.  61. 

14  The  judgments  in  the  Brown  and  Lair  cases  suggest  that  this  obligation  applies  only  if  the  univer¬ 
sity  course  in  question  is  ‘vocational’,  as  defined  in  the  Blaizot  case  (see  above,  n.  8). 

15  Sotgiu  v.  Deutsche  Bundespost,  [1974]  ECR  153,  164. 

16  Some  cases  recognize  an  exception  to  this  rule,  whereby  the  State  of  a  dual  national’s  master 
nationality  may  make  a  claim  on  his  behalf  against  the  State  of  his  ‘non-effective’  nationality  (Akehurst, 
AModem  Introduction  to  International  Lain  (6th  edn.,  1987),  p.  99),  but  the  British  Government  does 
not  recognize  this  exception  (this  Year  Book,  53  (1982),  pp.  492-3,  and  54  (1983),  pp.  520-1) — which 
makes  its  failure  to  raise  the  question  of  dual  nationality  in  the  Brown  case  all  the  more  surprising. 
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The  Danish  government  [which  intervened  in  the  proceedings  before  the  Court]  objects 
as  a  preliminary  matter  that  as  he  [Brown]  is  a  British  national  he  cannot  rely,  as  against  the 
United  Kingdom,  on  any  provision  of  the  Treaty  dealing  with  discrimination.  The  United 
Kingdom  takes  no  such  point  and  apart  from  the  brief  reference  in  the  Danish  government’s 
observations  the  question  has  not  been  discussed  in  argument.  I  proceed  on  the  basis  that  as 
a  French  national  he  can  claim  rights  as  such,  France  being  the  country  in  which  he  has 
resided  and  with  which,  apart  from  the  fact  that  he  is  the  son  of  a  British  national,  he  has  the 
closest  connection.17 

The  Court  treated  him  as  a  French  national  without  any  discussion  of  this  point. 

Extra-territorial  application  of  anti-trust  laws 

Case  No.  j.  Re  Wood  Pulp  Cartel:  A.  Ahlstrom  Oy  and  others  v.  Commission  of 
the  European  Communities .l8  The  plaintiffs  in  this  case  were  Finnish,  United 
States  and  Canadian  companies,  and  an  association  of  United  States  companies. 
All  of  the  companies  exported  wood  pulp  to  the  EEC.  The  Commission  adopted  a 
decision19  which  fined  the  plaintiffs  for  violating  Article  85  of  the  EEC  Treaty20  by 
entering  into  agreements  with  one  another  (or  by  participating  in  concerted  prac¬ 
tices)  to  fix  the  prices  of  their  exports  to  the  EEC;  some  of  the  plaintiffs  were  also 
fined  for  violating  Article  85  by  inserting,  in  contracts  for  the  sale  of  wood  pulp, 
clauses  prohibiting  the  export  or  re-sale  of  the  wood  pulp  sold.  The  plaintiffs  insti¬ 
tuted  proceedings  for  the  annulment  of  the  Commission’s  decision  under  Article 
173  of  the  EEC  Treaty. 

Before  examining  the  merits  of  the  case,  the  Court  decided  to  deal  first  with  the 
question  whether  the  plaintiffs  were  subject  to  Community  law.  In  paragraph  79  of 
its  decision,  the  Commission  had  justified  its  exercise  of  jurisdiction  by  finding  that 
‘the  effect  of  the  agreements  and  practices  on  prices  announced  and/or  charged  to 
customers  and  on  re-sale  of  pulp  within  the  EEC  was  .  .  .  not  only  substantial  but 
intended,  and  was  the  primary  and  direct  result  of  the  agreements  and  practices’. 
Some  of  the  plaintiffs  argued  that  the  ‘effects  doctrine’  was  not  part  of  Community 
law  and  was  contrary  to  international  law. 

Mr  Advocate  General  Darmon,  after  a  somewhat  inconclusive  analysis  of  the 
Court’s  previous  case  law,  argued  that  international  law  permitted  a  State  (and,  by 
analogy,  the  EEC)  to  apply  its  anti-trust  law  to  acts  done  by  foreigners  abroad  if 
those  acts  had  direct,  substantial  and  foreseeable  effects  within  the  territory  of  the 
State  claiming  jurisdiction.  He  based  this  conclusion  on  broad  principles  enun¬ 
ciated  by  the  Permanent  Court  of  International  Justice  in  the  Lotus  case  and  by 
Judge  Fitzmaurice  in  the  Barcelona  Traction  case,  on  United  States  anti-trust 
cases,  on  the  views  of  various  writers  on  international  law,  and  on  a  resolution 
adopted  by  the  International  Law  Association  in  1972. 

The  Court,  however,  adopted  a  different  approach,  and  held  that  the  plaintiff 

17  [1988]  3  CMLR  403,  409. 

18  [1988]  4  CMLR  901. 

19  Text  in  [1985]  3  CMLR  474. 

20  Article  85  (1)  of  the  EEC  Treaty  prohibits  ‘all  agreements  between  undertakings,  decisions  by 
associations  of  undertakings  and  concerted  practices  which  may  affect  trade  between  member  States  and 
which  have  as  their  object  or  effect  the  prevention,  restriction  or  distortion  of  competition  within  the 
common  market,  and  in  particular  those  which: 

(a)  directly  or  indirectly  fix  purchase  or  selling  prices  or  any  other  trading  conditions; 

(b)  limit  or  control  .  .  .  markets  .  .  .  ’. 
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companies  were  subject  to  Community  law  because  they  had  acted  within  the 
EEC.21 

It  should  be  noted  that  the  main  sources  of  supply  of  wood  pulp  are  outside  the  Com¬ 
munity,  in  Canada,  the  United  States,  Sweden  and  Finland,  and  that  the  market  therefore 
has  global  dimensions.  Where  wood  pulp  producers  established  in  those  countries  sell 
directly  to  purchasers  established  in  the  Community  and  engage  in  price  competition  in 
order  to  win  orders  from  those  customers,  that  constitutes  competition  within  the  Common 
Market. 

It  follows  that  where  those  producers  concert  on  the  prices  to  be  charged  to  their  cus¬ 
tomers  and  put  that  concertation  into  effect  by  selling  at  prices  which  are  actually  co¬ 
ordinated,  they  are  taking  part  in  concertation  which  has  the  object  and  effect  of  restricting 
competition  within  the  Common  Market  within  the  meaning  of  Article  85  of  the  EEC 
Treaty. 

Accordingly,  it  must  be  concluded  that  by  applying  the  competition  rules  in  the  Treaty  in 
the  circumstances  of  this  case  to  undertakings  whose  registered  offices  are  situated  outside 
the  Community,  the  Commission  has  not  made  an  incorrect  assessment  of  the  territorial 
scope  of  Article  85. 

The  applicants  have  submitted  that  the  decision  is  incompatible  with  public  international 
law  on  the  grounds  that  the  application  of  the  competition  rules  in  this  case  was  founded 
exclusively  on  the  economic  repercussions  within  the  Common  Market  of  conduct  restrict¬ 
ing  competition  which  was  adopted  outside  the  Community. 

It  should  be  observed  that  an  infringement  of  Article  85,  such  as  the  conclusion  of  an 
agreement  which  has  had  the  effect  of  restricting  competition  within  the  Common  Market, 
consists  of  conduct  made  up  of  two  elements,  the  formation  of  the  agreement,  decision  or 
concerted  practice  and  the  implementation  thereof.  If  the  applicability  of  prohibitions  laid 
down  under  competition  law  were  made  to  depend  on  the  place  where  the  agreement, 
decision  or  concerted  practice  was  formed,  the  result  would  obviously  be  to  give  undertak¬ 
ings  an  easy  means  of  evading  those  prohibitions.  The  decisive  factor  is  therefore  the  place 
where  it  is  implemented. 

The  producers  in  this  case  implemented  their  pricing  agreement  within  the  Common 
Market.  It  is  immaterial  in  that  respect  whether  or  not  they  had  recourse  to  subsidiaries,22 
agents,  sub-agents  or  branches  within  the  Community  in  order  to  make  their  contacts  with 
purchasers  within  the  Community. 

Accordingly  the  Community’s  jurisdiction  to  apply  its  competition  rules  to  such  conduct 
is  covered  by  the  territoriality  principle  as  universally  recognized  in  public  international 
law.23 


A  similar  difference  of  approach  between  the  Advocate  General  (Mayras)  and  the  Court  occurred 
in  Imperial  Chemical  Industries  Ltd  v.  Commission ,  [1972]  CMLR  557;  see  this  Year  Book,  46  (1972-3) 
PP-  452>  455-6- 

22  The  Court  probably  did  not  mean  to  imply  that  acts  of  subsidiary  companies  are  invariably 
attributable  to  the  parent  company  (one  of  the  United  States  companies  involved  in  the  case  was  a  sub¬ 
sidiary  of  a  British  company,  but  the  Court  treated  it  throughout  as  a  United  States  company).  Market¬ 
ing  goods  by  means  of  a  subsidiary  can  take  two  forms.  First,  the  subsidiary  company  in  the  EEC  can 
merely  act  as  an  agent  for  its  non-EEC  parent  company;  in  this  situation  its  acts  are  attributable  to  the 
parent  company,  because  contracts  made  by  an  agent  are  binding  on  the  agent’s  principal.  Second,  the 
non-EEC  parent  company  can  sell  goods  to  its  EEC  subsidiary  company,  which  then  acts  independently 
in  re-selling  them;  in  this  case,  the  re-sale  by  the  subsidiary  company  is  not  attributable  to  the  parent 
company,  but  the  sale  by  the  parent  company  to  the  subsidiary  company  is  obviously  an  act  done  by  the 
parent  company.  In  the  first  situation  the  non-EEC  company  makes  a  sale  in  the  EEC  through  its  EEC 
subsidiary  company;  in  the  second  situation  the  non-EEC  company  makes  a  sale  in  the  EEC  to  its  EEC 
subsidiary  company.  But  in  both  situations  the  non-EEC  company  makes  a  sale  in  the  EEC,  and  that  is 
enough  to  justify  the  application  of  Article  85  of  the  EEC  Treaty  to  agreements  concerning  such  a  sale 

23  [1988]  4  CMLR  940-1. 
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At  first  sight,  the  Court’s  judgment  leaves  open  the  question  whether  the  ‘effects 
doctrine’  is  valid  in  Community  law  and  international  law.  But  the  paragraphs  of 
the  Court’s  judgment  dealing  with  KEA  (an  export  association  to  which  some  of 
the  United  States  plaintiff  companies  belonged)  can  perhaps  be  interpreted  as 
rejecting  the  ‘effects  doctrine’.  The  paragraphs  in  question  read  as  follows: 

According  to  its  Articles  of  Association,  KEA  is  a  non-profit-making  association  whose 
purpose  is  the  promotion  of  the  commercial  interests  of  its  members  in  the  exportation  of 
their  products  and  it  serves  primarily  as  a  clearing-house  for  its  members  for  information 
regarding  their  export  markets.  KEA  does  not  itself  engage  in  manufacture,  selling  or  distri¬ 
bution. 

It  should  further  be  pointed  out  that  within  KEA  a  number  of  groups  have  been  formed, 
including  the  Pulp  Group,  to  cover  the  different  sectors  of  the  pulp  and  paper  industry. 
Under  Article  I  of  the  Bye-Laws  of  KEA,  undertakings  may  only  join  KEA  by  becoming  a 
member  of  one  of  those  groups.  Article  II  of  the  Bye-Laws  provides  that  the  groups  enjoy 
full  independence  in  the  management  of  their  affairs. 

It  should  be  noted  that  according  to  a  policy  statement  adopted  by  the  Pulp  Group, 
referred  to  in  paragraph  32  of  the  contested  decision,  the  members  of  the  group  may  con¬ 
clude  price  agreements  at  meetings  which  they  hold  from  time  to  time  provided  that  each 
member  is  informed  in  advance  that  prices  will  be  discussed  and  that  the  meeting  is  quorate. 
The  unanimous  agreement  of  the  members  present  is  also  binding  on  members  who  are 
absent  when  the  decision  is  adopted. 

It  is  apparent  from  the  foregoing  that  KEA’s  price  recommendations  cannot  be  dis¬ 
tinguished  from  the  pricing  agreements  concluded  by  undertakings  which  are  members  of 
the  Pulp  Group  and  that  KEA  has  not  played  a  separate  role  in  the  implementation  of  those 
agreements. 

In  those  circumstances  the  decision  should  be  declared  void  in  so  far  as  it  concerns 
KEA.24 

The  Commission  and  the  Advocate-General  regarded  the  Community’s  jurisdic¬ 
tion  as  based  on  the  ‘effects  doctrine’,  and  thought  that  KEA  had  violated  Com¬ 
munity  law;  that  was  logical,  since  KEA’s  price  recommendations  (even  if  identical 
with  the  pricing  agreements  concluded  by  undertakings  which  were  members  of 
the  Pulp  Group)  must  have  had  the  effect  of  increasing  the  willingness  of  those 
undertakings  to  carry  out  such  agreements,  and  KEA  could  therefore  be  regarded 
as  sharing  responsibility  for  the  effects  which  such  agreements  produced  within  the 
EEC.  On  the  other  hand,  the  British  Government,  which  intervened  in  the  pro¬ 
ceedings  before  the  Court,  argued  that  international  law  permitted  the  EEC  to 
exercise  jurisdiction  over  acts  done  by  foreign  companies  only  if  those  acts  were 
done  within  the  Community;  the  British  Government  drew  two  conclusions  from 
this  principle — the  first  was  that  the  EEC  had  jurisdiction  over  the  plaintiff  com¬ 
panies  because  they  had  done  things  inside  the  Community,  and  the  second  was 
that  the  EEC  had  no  jurisdiction  over  KEA  because  KEA  had  done  nothing  inside 
the  Community.  As  we  have  seen,  the  Court  shared  the  British  Government’s  view 
that  the  EEC  had  jurisdiction  over  the  plaintiff  companies  because  they  had  done 
things  inside  the  Community.  It  is  possible  that  the  Court  also  shared  the  British 
Government’s  view  that  the  EEC  had  no  jurisdiction  over  KEA  because  KEA  had 
done  nothing  inside  the  Community;  it  is  probably  not  without  significance  that 
the  paragraphs  of  the  Court’s  judgment  which  deal  with  KEA  form  part  of  the  sec¬ 
tion  of  the  judgment  entitled:  ‘Incorrect  assessment  of  the  territorial  scope  of 


24  Ibid.,  pp.  942-3. 
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Article  85  of  the  EEC  Treaty  and  incompatibility  of  the  decision  with  public  inter¬ 
national  law’.  It  is  therefore  submitted  that  the  Court’s  statement  that  ‘KEA  has 
not  played  a  separate  role  in  the  implementation  of’  its  members’  pricing  agree¬ 
ments  should  be  interpreted  to  mean  that  KEA  was  not  subject  to  the  jurisdiction 
of  the  EEC  because  KEA  (as  distinct  from  its  members)  had  done  nothing  to 
implement  those  agreements  within  the  Community. 

The  United  States  companies  which  were  members  of  KEA  used  a  different 
argument  to  attack  those  parts  of  the  Commission’s  decision  which  imposed  fines 
on  them.  They  pointed  out  that  their  activities  in  KEA  were  authorized  by  the 
Webb-Pomerene  Act  of  1918  (which  permits  United  States  companies  engaged  in 
the  export  trade  to  do  things  which  would  normally  violate  United  States  anti-trust 
law),  and  they  contended  that  the  Commission’s  decision  therefore  violated  what 
they  described  as  the  international  law  principle  of  non-interference.  The  Court 
rejected  that  contention. 

As  regards  the  argument  based  on  the  infringement  of  the  principle  of  non-interference,  it 
should  be  pointed  out  that  the  applicants  who  are  members  of  KEA  have  referred  to  a  rule 
according  to  which  where  two  States  have  jurisdiction  to  lay  down  and  enforce  rules  and  the 
effect  of  those  rules  is  that  a  person  finds  himself  subject  to  contradictory  orders  as  to  the 
conduct  he  must  adopt,  each  State  is  obliged  to  exercise  its  jurisdiction  with  moderation. 
The  applicants  have  concluded  that  by  disregarding  that  rule  in  applying  its  competition 
rules  the  Community  has  infringed  the  principle  of  non-interference. 

There  is  no  need  to  enquire  into  the  existence  in  international  law  of  such  a  rule  since  it 
suffices  to  observe  that  the  conditions  for  its  application  are  in  any  event  not  satisfied.  There 
is  not,  in  this  case,  any  contradiction  between  the  conduct  required  by  the  United  States  and 
that  required  by  the  Community  since  the  Webb-Pomerene  Act  merely  exempts  the  conclu¬ 
sion  of  export  cartels  from  the  application  of  United  States  anti-trust  laws  but  does  not 
require  such  cartels  to  be  concluded. 

It  should  further  be  pointed  out  that  the  United  States  authorities  raised  no  objections 
regarding  any  conflict  of  jurisdiction  when  consulted  by  the  Commission  pursuant  to  the 
OECD  Council  Recommendation  of  25  October  1979  concerning  Co-operation  between 
Member  Countries  on  Restrictive  Business  Practices  Affecting  International  Trade.25 

Some  of  the  Canadian  companies  argued  that  the  Commission  had  infringed 
Canada’s  sovereignty  and  breached  the  principles  of  international  comity  by  impos¬ 
ing  fines  on  them  and  making  reduction  of  those  fines  conditional  on  the  plaintiffs 
giving  promises  about  their  future  conduct.26  The  Court  rejected  that  argument. 

As  regards  the  argument  relating  to  disregard  of  international  comity,  it  suffices  to 
observe  that  it  amounts  to  calling  into  question  the  Community’s  jurisdiction  to  apply  its 

25  Ibid.,  pp.  941-2.  The  OECD  Recommendation  is  printed  in  OECD,  Acts  of  the  Organization ,  19, 
P-  377- 

26  The  promises  required  the  companies  concerned  to  invoice  at  least  50  per  cent  of  their  sales  to  the 
Community  in  the  currency  of  the  buyer  (previously  sales  had  generally  been  concluded  in  dollars),  to 
abandon  the  system  of  announcing  prices  on  a  quarterly  basis  and  henceforth  to  quote  prices  which  were 
to  remain  effective  ‘until  further  notice’.  The  companies  concerned  also  promised  not  to  impose  export 
or  resale  bans  on  buyers  of  their  products,  and  not  to  exchange  information  or  disclose  their  prices 
publicly. 

According  to  the  Commission,  these  promises  were  ‘likely  to  reduce  the  artificial  transparency  of  the 
market  and  thus  to  improve  the  competitive  conditions  of  the  relevant  market  and  to  lessen  the  risks  of 
future  infringements’. 

One  of  the  Canadian  companies  argued  that  the  Commission  had  infringed  Canada’s  sovereignty  over 
its  monetary  affairs  by  requiring  a  Canadian  company  to  issue  invoices  in  a  currency  other  than  the  Can¬ 
adian  dollar;  the  Court  did  not  reply  to  this  particular  argument. 
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competition  rules  to  conduct  such  as  that  found  to  exist  in  this  case  and  that,  as  such,  that 
argument  has  already  been  rejected.27 

The  Finnish  plaintiffs  contended  that  their  conduct  was  governed  exclusively  by 
the  competition  rules  in  the  Free  Trade  Agreement  between  the  EEC  and  Finland, 
and  not  by  Article  85  of  the  EEC  Treaty.  The  Court  rejected  that  contention. 

It  is  necessary  to  determine  whether,  as  the  applicants  maintain,  Articles  23  and  27  of  the 
Free  Trade  Agreement  have  the  effect  of  precluding  the  application  of  Article  85  of  the  EEC 
Treaty  in  so  far  as  trade  between  the  Community  and  Finland  is  concerned. 

.  .  .  Under  Article  23  (1)  of  the  Free  Trade  Agreement,  .  .  .  agreements  and  concerted 
practices  which  have  as  their  object  or  effect  the  restriction  of  competition  are  incompatible 
with  the  proper  functioning  of  the  Agreement  in  so  far  as  they  may  affect  trade  between  the 
Community  and  Finland.  Under  Article  23  (2),  if  a  Contracting  Party  considers  that  a  given 
practice  is  incompatible  with  Article  23  (1),  it  may  take  appropriate  measures  in  accordance 
with  the  procedures  laid  down  in  Article  27.  In  the  context  of  those  procedures  it  is  to  con¬ 
sult  the  other  Contracting  Party  within  the  Joint  Committee  in  order  to  put  a  stop  to  the 
offending  practices.  If  no  agreement  can  be  reached,  the  Contracting  Party  concerned  may 
adopt  safeguard  measures. 

.  .  .  Articles  23  and  27  of  the  Free  Trade  Agreement  presuppose  that  the  Contracting 
Parties  have  rules  which  enable  them  to  take  action  against  agreements  which  they  regard  as 
being  incompatible  with  that  Agreement.  As  far  as  the  Community  is  concerned,  those  rules 
can  only  be  the  provisions  of  Articles  85  and  86  of  the  [EEC]  Treaty.  The  application  of 
those  Articles  is  therefore  not  precluded  by  the  Free  Trade  Agreement. 

It  should  be  pointed  out  finally  that  in  this  case  the  Community  applied  its  competition 
rules  to  the  Finnish  applicants  not  because  they  had  concerted  with  each  other  but  because 
they  took  part  in  a  much  larger  concertation  with  United  States,  Canadian  and  Swedish 
undertakings  which  restricted  competition  within  the  Community.  It  was  thus  not  just  trade 
with  Finland  that  was  affected.  In  that  situation  reference  of  the  matter  to  the  Joint  Com¬ 
mittee  could  not  have  led  to  the  adoption  of  appropriate  measures. 

Consequently  the  submission  relating  to  the  exclusive  application  of  the  competition  rules 
in  the  Free  Trade  Agreement  between  the  Community  and  Finland  must  be  rejected.28 

Having  decided  that  the  plaintiffs  (with  the  exception  of  KEA)  were  subject  to 
the  Community’s  jurisdiction,  the  Court  assigned  the  case  to  its  Fifth  Chamber  for 
consideration  of  the  merits  of  the  case. 


Michael  Akehurst 


27  [1988]  4  CMLR  901,  942. 

28  Ibid.,  pp.  943-4-  Mr  Advocate  General  Darmon  also  gave  other  reasons  for  rejecting  the  plain¬ 
tiffs’ contention:  ibid.,  pp.  934—8. 
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D.  Jurisdiction  (see  also  Part  Nine:  VII.  H) 
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Part  One:  II.  C.  International  law  in  general — relationship  between  inter¬ 
national  law  and  municipal  law — municipal  remedies  for  violations  of 
international  law 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Department  of  Defence,  wrote: 

On  17  February  1988,  the  British  Red  Cross  Society  drew  to  the  attention  of  my 
Department  a  pamphlet  and  a  leaflet  published  by  the  Labour  Party  about  the 
National  Health  Service  which  appeared  to  bear  the  Red  Cross  emblem  or  an  em¬ 
blem  closely  resembling  it.  Under  the  terms  of  the  Geneva  conventions,  Her  Maj¬ 
esty  s  Government  are  under  an  obligation  to  take  measures  to  prevent 
unauthorised  use  of  the  Red  Cross  emblem  or  any  sign  or  designation  which  consti¬ 
tutes  an  imitation  of  it.  The  Geneva  Conventions  Act  1957  makes  it  an  offence  for 
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any  person  to  use  the  Red  Cress  emblem  without  the  authority  of  the  Defence 
Council,  or,  without  the  authority  of  the  Board  of  Trade,  any  design  so  nearly 
resembling  it  as  to  be  capable  of  being  mistaken  for  it.  As  no  such  authorities  have 
been  given,  the  matter  has  been  referred  to  the  Director  of  Public  Prosecutions. 

(HC  Debs.,  vol.  128,  Written  Answers,  col.  4/9  :  29  February  1988) 


Part  One:  II.  D.  I.  International  law  in  general — relationship  between 
international  law  and  municipal  law — implementation  of  international  law 
in  municipal  law — treaties 

(See  also  Part  Three:  II.  A.  1 .  (c).  (itemsof  26  July  1988),  Part  Four:  VII. 
(Orders  of  21  December  1988),  Part  Five:  VIII.  A.  (passim ),  Part  Nine: 
VIII.  (item  of  29  November  1988),  and  Part  Fourteen:  I.  B.  7.,  below) 

In  the  course  of  moving  the  second  reading  in  the  House  of  Lords  of  the 
Recognition  of  Trusts  Bill,  the  Lord  Chancellor,  Viscount  Hailsham, 
stated  in  part: 

The  Bill  incorporates  into  United  Kingdom  law  the  main  provisions  of  the  con¬ 
vention  on  the  law  applicable  to  trusts  and  on  their  recognition,  which  was  adopted 
in  draft  by  The  Hague  Conference  on  Private  International  Law  on  20th  October, 
1984.  Your  Lordships  will  find  the  text  of  the  convention  in  Command  Paper  9494. 
It  was  signed  on  behalf  of  the  United  Kingdom  on  10th  January,  1986. 

The  purpose  of  the  convention  is  to  establish  common  principles  between  states 
on  the  law  of  trusts  and  to  deal  with  the  most  important  issues  concerning  their  rec¬ 
ognition.  The  other  day  I  referred  to  the  fact  that  the  common  lawyers  of  England 
had  invented  the  Franglais  phrase  ‘infants’.  The  origin  of  ‘trusts’  is  also  English. 
They  were,  of  course,  part  of  the  English  system  known  as  equity  and  therefore  the 
peculiar  and  patented  invention  of  a  long  line  of  deceased  Lord  Chancellors  who 
brought  the  whole  system  into  operation. 

It  follows  that  trusts  are  not,  in  general,  a  concept  familiar  to  the  civil  law  coun¬ 
tries.  Their  systems  of  law  are  not  designed  to  accept  that  one  individual  may  hold 
assets  on  behalf  of  another.  To  give  an  extreme  example,  at  present  if  there  are 
trust  assets  in  a  foreign  civil  law  jurisdiction,  and  the  trustee  incurs  debts  in  his 
personal  capacity,  the  assets  of  the  trust  are  liable  to  be  seized  to  meet  the  debts 
incurred  by  the  trustee. 

It  was  to  avoid  this  and  other  difficulties  that  the  United  Kingdom  promoted  the 
negotiation  by  The  Hague  Conference  of  a  convention  which,  in  effect,  allows  us  to 
export  to  civil  law  countries,  first,  the  concept  of  a  trust;  secondly,  our  rules  laying 
down  the  law  which  governs  such  a  trust;  and  thirdly,  the  circumstances  in  which 
it  should  be  recognised.  The  convention  will  thus  principally  be  of  benefit  to  com¬ 
mon  law  countries  such  as  England  and  Wales. 

This  Bill  serves  two  purposes.  First,  it  will  enable  the  United  Kingdom  to  ratify 
the  convention.  But,  secondly,  and  quite  independently,  it  will  bring  into  force  for 
the  United  Kingdom  the  main  provisions  of  the  convention.  The  convention  itself 
will  come  into  force  only  when  three  states  have  ratified  it.  A  number  of  states  have 
expressed  willingness  to  do  so,  but  only  once  the  principal  common  law  countries 
have  taken  the  lead.  Accordingly,  this  Bill  will  ensure  that  the  main  provisions  of 
the  convention  form  part  of  United  Kingdom  trust  law  irrespective  of  the  date 
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upon  which  the  convention  itself  takes  effect.  Thus,  ratification  by  the  United 
Kingdom  will  encourage  other  states  to  ratify  and,  thus,  to  recognise  United  King¬ 
dom  trusts. 

(HL  Debs.,  vol.  482,  col.  939:  4  December  1986) 

In  moving  the  approval  in  the  House  of  Lords  of  the  draft  European 
Communities  (Definition  of  Treaties)  (International  Convention  on  the 
Harmonised  Commodity  Description  and  Coding  System)  Order  1987,  the 
Parliamentary  Under-Secretary  of  State,  Department  of  Transport,  Lord 
Brabazon  of  Tara,  stated: 

The  purpose  of  this  draft  order  is  to  declare  the  International  Convention  on  the 
Harmonised  Commodity  Description  and  Coding  System,  with  its  Protocol  of 
Amendment,  to  be  Community  treaties  under  Section  1(2)  of  the  European  Com¬ 
munities  Act  1972. 

The  convention  is  normally  known  by  its  short  title  of  the  Harmonised  System — 
or  HS — Convention.  It  is  the  creation  of  the  Customs  Co-operation  Council 
(CCC),  the  international  body  concerned  with  Customs  matters.  It  has  been 
designed  to  modernise  and  replace,  as  the  basis  for  Customs  tariffs  and  statistical 
nomenclatures,  the  current  CCC  nomenclature  system  which  dates  back  to  1950. 
The  aim  of  the  HS  Convention  is  to  facilitate  international  trade,  and  by  means  of 
its  unique  coding  system,  the  collection,  comparison  and  analysis  of  international 
trade  statistics. 

The  convention  will  come  into  force  on  1st  January  1988.  Twentv-eight  coun¬ 
tries  as  well  as  the  European  Community  are  so  far  committed  to  its  introduction  in 
1988.  It  forms  the  basis  of  the  EC  and  UK  Customs  tariffs  for  1988. 

Parliament  has  previously  had  opportunities  to  consider  the  conclusion  of  the 
convention  by  the  UK  and  the  EC  and  has  raised  no  objections.  The  need  now  to 
specify  by  means  of  this  order  as  a  ‘Community  treaty’  under  the  European  Com¬ 
munities  Act  is  a  separate  consideration. 

The  House  may  be  aware  that  the  Joint  Committee  on  Statutory  Instruments  in 
its  Second  Report  of  the  1987-88  Session  questioned  whether  the  order  under  con¬ 
sideration  would  in  fact  serve  any  useful  purpose.  The  Government  believe  that 
the  draft  order  is  necessary  for  the  avoidance  of  doubt.  We  have  proposed  that  the 
convention  should  be  specified  because  the  new  Customs  nomenclature  which  it 
sets  up  will  replace  the  current  nomenclature  in  the  Common  Customs  Tariff  of 
the  European  Economic  Community.  Even  if  in  practice  individuals  will  normally 
rely  on  the  Community  legislation  to  be  enacted  to  classify  those  products  within 
Community  competence,  certain  provisions  of  the  convention  itself  are  also  of  such 
a  nature  that  they  could  be  relied  upon  as  a  matter  of  Community  law  bv  individ¬ 
uals. 

Tariff  provisions  have  been  frequently  held  by  the  European  Court  of  Justice  to 
be  of  this  character.  We  therefore  believe  that  the  more  cautious  approach  involved 
in  making  this  order  is  well  justified.  It  simply  has  the  effect  in  layman’s  terms  of 
acknowledging  specifically  in  UK  law  that  the  convention  may  be  regarded  in 
Community  laws  as  being  directly  applicable.  I  beg  to  move. 

(HL  Debs.,  vol.  489,  cols.  294-5:  22  October  1987) 

In  the  course  of  a  debate  on  the  subject  of  a  judgment  of  the  European 
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Court  of  Justice  concerning  value  added  tax  for  certain  categories  of  spec¬ 
tacles,  the  Economic  Secretary  to  the  Treasury,  Mr  Peter  Lilley ,  stated: 

The  United  Kingdom  has  a  treaty  obligation  to  implement  rulings  from  the 
European  Court.  Any  amendment  to  United  Kingdom  law  imposing  taxation 
would  have  to  be  proposed  to,  and  approved  by,  the  House  of  Commons. 

The  hon.  Gentleman  asked  what  primary  legislation  would  have  to  be  changed 
to  free  us  from  our  obligations  to  enforce  the  rulings  of  the  European  Court.  That 
would,  of  course,  infringe  the  treaty  of  accession,  Article  171  of  the  treaty  of  Rome 
requires  us  to  adopt  the  rulings  of  the  European  Court  of  Justice. 

(HC  Debs.,  vol.  128,  cols.  297-8  passim :  24  February  1988;  see  also  HL  Debs., 
vol.  496,  col.  821 :  9  May  1988) 

In  the  course  of  a  debate  on  the  subject  of  children  abducted  from  the 
United  Kingdom,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  Mr  Timothy  Eggar,  stated: 

That  problem  has  been  recognised  by  the  international  community  and  two  con¬ 
ventions  have  recently  been  brought  into  being  to  remedy  the  problem.  They  are 
the  Hague  convention  on  the  civil  aspects  of  international  child  abduction  and  the 
European  convention  on  recognition  and  enforcement  of  decisions  concerning  cus¬ 
tody  of  children  and  on  the  restoration  of  the  custody  of  children.  These  were 
implemented  in  the  LWited  Kingdom,  when  the  Child  Custody  Act  1985  came  into 
force,  as  recently  as  1  August  1986. 

(HC  Debs.,  vol.  131,  col.  529:  15  April  1988) 

During  the  course  of  the  debate  in  the  House  of  Commons  on  the  Report 
stage  of  the  Criminal  Justice  Bill,  the  Minister  of  State,  Home  Office,  Mr 
John  Patten,  referred  in  particular  to  the  clause  which  became  s.  134  of  the 
Criminal  Justice  Act  1988  (see  Part  Four:  VII.,  below).  He  went  on: 

The  new  clauses  and  amendments  will  enable  the  Government  to  ratify  the 
United  Nations  convention  on  torture  and  other  cruel,  inhuman  and  degrading 
punishments,  which  was  adopted  by  the  General  Assembly  of  the  United  Nations 
in  1984.  The  Government  have  been  looking  for  some  time  for  an  opportunity  to 
implement  the  convention.  We  did  not  originally  intend  to  do  it  in  this  Bill,  but  the 
right  hon.  and  learned  Member  for  Warley,  West  (Mr.  Archer)  .  .  .  spotted  an 
opportunity  in  it  and  suggested  a  series  of  amendments  giving  effect  to  the  conven¬ 
tion.  He  spoke  to  them  in  Committee,  and  they  were  welcomed  then.  We  were 
delighted  to  find  that  we  could  move  forward  on  a  sound  and  firm  basis  of  all-party 
support. 

I  must  make  it  clear  to  Opposition  Members  that  neither  the  convention  nor  the 
new  clauses  and  amendments  will  operate  retrospectively.  They  will  apply  only  to 
offences  committed  two  months  after  Royal  Assent.  The  purpose  of  our  accession 
to  the  convention  is  not  to  instigate  a  sort  of  retrospective  witch-hunt  against  those 
alleged  to  have  committed  torture  in  the  past,  and  the  new  clauses  and  amend¬ 
ments  would  not  make  such  a  witch-hunt  possible. 

I  remind  the  House  that,  as  many  are  aware,  1988  is  the  40th  anniversary  of  the 
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Universal  Declaration  of  Human  Rights,  and  it  is  fitting  that  we  should  try  to  mark 
that  anniversary  by  ratifying  the  UN  convention  on  torture.  If  the  House  accepts 
the  new  clause  and  the  Bill  completes  its  progress  as  we  expect  it  to,  we  should  be 
able  to  ratify  the  convention  before  the  end  of  1988. 

(HC  Debs.,  vol.  135,  col.  620:  16  June  1988) 

In  reply  to  a  question,  the  Attorney-General  wrote  in  part: 

The  European  Convention  on  Human  Rights  is  not  part  of  the  law  of  the  United 
Kingdom;  an  allegation  of  a  breach  of  the  convention’s  provisions  cannot  therefore 
found  a  cause  of  action  in  the  courts  of  this  country. 

(HC  Debs.,  vol.  137,  Written  Answers,  col.  212  :  13  July  1988) 

In  reply  to  a  question,  the  Secretary  of  State  for  the  Home  Department 
wrote : 

When  consideration  is  being  given  to  legislative  and  other  proposals  full  account 
is  taken  of  the  United  Kingdom’s  obligations  under  the  European  convention  on 
human  rights  and  of  any  risk  of  challenge  thereunder. 

(HC  Debs.,  vol.  137,  Written  Answers,  col.  220  :  13  July  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

The  consumption  of  live  monkey  brains  in  Hong  Kong  restaurants  is  already 
prohibited.  Hong  Kong’s  Prevention  of  Cruelty  to  Animals  Ordinance  makes  acts 
of  cruelty  to  animals  illegal  and  provides  powers  to  arrest  offenders.  The  Animals 
and  Plants  (Protection  of  Endangered  Species)  Ordinance,  which  gives  effect  to 
[the  Convention  on  International  Trade  in  Endangered  Species  of  Wild  Fauna  and 
Flora,  1973],  controls  inter  alia  the  import  and  possession  of  endangered  species 
including  all  species  of  monkey. 

(HC  Debs.,  vol.  137,  Written  Answers,  col.  yj6  :  21  July  1988) 

In  the  course  of  a  debate  on  the  subject  of  immigration,  the  Minister  of 
State,  Home  Office,  Mr  Timothy  Renton,  mentioned  s.  7(1)  of  the  Immi¬ 
gration  Act  1988.  He  went  on: 

The  implementation  of  section  7(1),  which  concerns  European  Community 
nationals  exercising  their  rights  under  the  treaty  of  Rome,  will  take  place  as  soon  as 
we  are  able  to  bring  forward  an  Order  in  Council  under  the  European  Communi¬ 
ties  Act  1972  to  replace  the  relevant  parts  of  the  immigration  rules.  The  prep¬ 
aration  of  the  order  is  a  complex  matter.  It  will  take  some  months  yet. 

(HC  Debs.,  vol.  138,  col.  437:  27  July  1988) 

Part  Two:  I.  Sources  of  international  law — treaties 
In  reply  to  the  question 

Whether  it  is  [Her  Majesty’s  Government’s]  view  that  all  the  instruments  relat¬ 
ing  to  the  INF  Agreement,  the  treaty,  the  basing  country  agreements,  and  the 
exchange  of  notes,  constitute  treaties  with  the  same  status  in  international  law,  par¬ 
ticularly  given  that  the  basing  treaty  agreements  are  not  to  be  presented  to  the 
United  States  Senate  for  ratification, 


433 


INTERNATIONAL  LAW  1988 
the  Minister  of  State  for  Defence  Procurement  wrote: 

We  are  party  to  the  basing  country  agreement  of  nth  December  1987  with  the 
United  States  of  America,  the  Federal  Republic  of  Germany,  Belgium,  Italy  and 
the  Netherlands  and  the  exchange  of  notes  of  21st  December  1987  with  the  Soviet 
Union,  both  of  which  constitute  international  treaties.  The  internal  procedures  of 
each  party  for  securing  approval  to  enable  it  to  give  its  formal  consent  to  either 
treaty  are  a  matter  for  that  party  alone. 

(HL  Debs.,  vol.  493,  cols.  1414-5:  25  February  1988) 

Part  Two:  II.  Sources  of  international  law — custom 

(See  Part  Five:  IV.  (p.  480)  and  Part  Eleven:  II.  A.  7.  (a),  (item  of  5 
October  1988),  below) 

Part  Two:  VII.  Sources  of  international  law — unilateral  acts 

(See  Part  Nine:  IV.,  below) 

Part  Two:  VIII.  Sources  of  international  law — restatement  by  formal  pro¬ 
cesses  of  codification  and  progressive  development 

In  a  speech  in  the  Sixth  Committee  of  the  UN  General  Assembly  on  2 
November  1988  considering  the  report  of  the  International  Law  Com¬ 
mission,  the  UK  representative,  Mr  A.D.  Watts,  stated  in  part: 

Mr  Chairman,  my  remarks  today  will  be  devoted  solely  to  the  topic  of  inter¬ 
national  liability  for  injurious  consequences  arising  out  of  acts  not  prohibited  by 
international  law. 

My  first  general  comment  is  that  I  note  with  interest  the  International  Law 
Commission’s  consideration  of  the  extent  to  which  the  present  topic  involves  the 
progressive  development  of  international  law  rather  than  the  codification  of  exist¬ 
ing  rules.  The  United  Kingdom  delegation  shares  the  view  of  the  Special  Rappor¬ 
teur  that  it  is  not  necessary  to  decide  in  each  case  whether  or  not  the  provision  in 
question  involves  progressive  development.  However,  it  is  clear  that  to  some  con¬ 
siderable  extent  the  draft  articles  do  involve  the  progressive  development  of  this 
area  of  international  law.  It  seems,  accordingly,  to  the  United  Kingdom  delegation 
that  the  Commission  should  proceed  in  its  deliberations  on  this  topic  with  con¬ 
siderable  care.  In  tackling  a  subject  of  some  novelty,  it  is  tempting  to  deal  with  it 
comprehensively,  and  to  try  to  take  care  of  all  the  various  theoretical  possibilities 
inherent  in  it.  In  my  delegation’s  view,  however,  there  is  some  danger  in  that 
approach.  When  breaking  new  ground,  it  may  be  better  to  have  more  limited  aims, 
for  which  it  may  be  easier  to  devise  a  generally  acceptable  outcome.  At  this  stage  in 
the  development  of  this  branch  of  international  law,  it  seems  to  the  United  King¬ 
dom  delegation  better  to  concentrate  on  those  situations  which  give  rise  to  the  bulk 
of  the  practical  problems  which  need  resolution,  and  to  refrain  from  attempting  to 
grapple  with  those  which  theoretically  arise  but  which  raise  issues  of  limited  practi¬ 
cal  significance  while  at  the  same  time  introducing  elements  of  disproportionate 
theoretical  difficulty. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  6/43/ 
SR. 27,  pp.  13-16) 
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Part  Two:  IX.  Sources  of  international  law — comity 

In  1988,  the  European  Court  of  Justice  decided  cases  brought  by  41 
wood  pulp  producers,  and  two  of  their  trade  associations,  all  having  their 
registered  offices  outside  the  Community,  against  the  European  Com¬ 
mission  which  had  decided  on  19  December  1984  (Official  Journal ,  1985, 
No.  L  85,  p.  1)  that  they  were  engaged  in  concerted  practices  on  prices. 
The  UK  Government  was  given  permission  to  intervene  in  the  Court 
action  in  order  to  support  the  Commission  in  certain  of  the  cases.  The  UK 
pleadings  not  having  been  made  public  (see  Part  Twelve:  II.  I.  2.,  below), 
the  following  extract  is  taken  from  a  summary  of  them  contained  in  the 
Report  for  the  Hearing  prepared  by  Judge- Rapporteur  R.  Joliet: 

.  .  .  the  United  Kingdom  refers  to  the  importance  of  the  principle  of  comity 
which  is  generally  recognized  by  the  international  community,  in  particular  by  the 
legal  systems  of  the  United  States  and  the  United  Kingdom  and  by  the  OECD  in 
its  aforesaid  recommendation.  According  to  that  principle,  where  a  State  or  inter¬ 
governmental  institution  does  not  have  sole  jurisdiction  over  persons  or  events,  it 
affords  the  other  State  which  has  jurisdiction  an  opportunity  to  make  its  position 
known.  In  this  case,  the  Commission  complied  with  that  principle  since  it 
informed  and  consulted  the  States  concerned  before  adopting  its  decision. 

(Re  Wood  Pulp  Cartel :  A.  Ahlstrom  Oy  and  others  v.  EC  Commission :  text  provided 
by  Foreign  and  Commonwealth  Office) 

Part  Three:  I.  A.  1.  Subjects  of  international  law — States — international 
status — sovereignty  and  independence 

In  a  statement  issued  after  the  meeting  of  the  Foreign  Ministers  of  the 
five  permanent  members  of  the  Security  Council  with  the  Secretary- 
General  of  the  UN  on  28  September  1988,  it  was  observed: 

The  Ministers  further  reaffirmed  their  strong  commitment  to  the  sovereignty, 
independence  and  territorial  integrity  of  Lebanon. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Three:  I.  A.  2.  Subjects  of  international  law — States — international 
status — non-intervention  and  non-use  of force 

(See  also  Part  Four:  VII.  (Speech  by  Mr  Eggar  to  Carnegie  Council  of  8 
December  1988),  below) 

In  the  course  of  a  debate  on  the  subject  of  children  abducted  from  the 
United  Kingdom,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  Mr  Timothy  Eggar,  stated: 

Diplomacy  or  the  work  of  consular  officers  abroad  have,  sadly,  a  limited  role 
only  in  the  fate  of  a  contested  child.  Just  as  the  British  Government  have  no 
influence  on  the  workings  of  the  judiciary  of  the  United  Kingdom,  so  we  cannot  be 
expected  to  have  influence  on  the  workings  of  a  court  in  a  foreign  country.  Indeed, 
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it  would  be  improper  for  the  British  Government  to  seek  to  interfere  in  the  admin¬ 
istration  of  justice  in  a  foreign  sovereign  state. 

(HC  Debs.,  vol.  131,  col.  530:  15  April  1988) 

Part  Three:  I.  A.  3.  Subjects  of  international  lazv — States — international 
status — domestic  jurisdiction 

(See  also  Part  Four:  VII.  (Speech  by  Mr  Eggar  to  the  Carnegie  Council 
of  8  December  1988),  below) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  will  make 
representations  to  the  Government  of  Grenada  on  the  treatment  of  Mrs 
Phyllis  Coard  in  prison  there,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

No.  The  enforcement  of  prison  regulations,  which  are  presently  the  same  as 
those  introduced  by  the  People’s  Revolutionary  Government  of  which  Mrs  Coard 
was  a  member,  is  entirely  a  matter  for  the  Grenadian  authorities. 

(HC  Debs.,  vol.  129,  Written  Answers,  cols.  685-6  :  18  March  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mrs  Lynda  Chalker,  stated: 

In  no  way  is  it  a  responsibility  of  the  Government  to  monitor  all  the  judicial  sys¬ 
tems  of  the  world.  However,  when  human  rights  issues  come  to  the  fore,  such  as 
with  the  Sharpeville  Six  ...  I  believe  that  the  Government’s  stance  on  appealing 
for  clemency  is  fully  justified,  and  we  shall  maintain  that. 

(HC  Debs.,  vol.  130,  col.  1081:  30  March  1988) 

Part  Three:  I.  B.  1.  Subjects  of  international  law — States — recognition — 
recognition  of  States 

(See  also  Part  Three:  I.  B.  2.,  below) 

In  reply  to  a  question,  the  Minister  of  State  for  Overseas  Development 
wrote  in  part : 

We  recognise  only  one  Republic  of  Cyprus. 

(HC  Debs.,  vol.  129,  Written  Answers,  col.  927  :  14  March  1988) 

Part  Three:  I.  B.  2.  Subjects  of  international  law — States — recognition — 
recognition  of  governments 

In  reply  to  the  question  whether  Her  Majesty’s  Government  will 
acknowledge  the  new  head  of  State  of  Panama,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  recognise  States,  not  Governments,  in  accordance  with  common  inter¬ 
national  doctrine. 

(HC  Debs.,  vol.  128,  Written  Answers,  col.  742:  4  March  1988) 
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In  reply  to  the  question  when  did  the  Prime  Minister  last  meet  a  Head  of 
Government  from  an  illegal  regime,  the  Prime  Minister  wrote: 

The  British  Government  recognise  States,  not  Governments. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.  7  :  12  April  1988) 

In  reply  to  a  question  about  recognition  of  the  coalition  Government  of 
Democratic  Kampuchea,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Our  policy  is  to  recognise  states,  not  governments.  We  have  no  dealings  with 
either  of  the  two  rival  Cambodian  regimes  as  Governments.  We  support  the  reten¬ 
tion  by  the  Coalition  Government  of  Democratic  Kampuchea  of  the  Cambodian 
seat  at  the  United  Nations  in  line  with  the  recommendations  of  the  Credentials 
Committee. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  969  :  4  May  1988;  see  also  ibid.,  vol. 
134,  Written  Answers,  col.  6/5:8  June  1988) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  will  make  it 
their  policy  ‘to  promote  the  exclusion  of  the  Pol  Pot  faction  of  the  Khmer 
Rouge  from  the  United  Nations’,  the  Parliamentary  Under-Secretary  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

We  see  no  reason  to  change  our  policy  on  the  question  of  Cambodia’s  seat  at  the 
United  Nations,  which  implies  neither  recognition  of  the  Coalition  Government  of 
Democratic  Kampuchea  (we  recognise  only  states,  not  Governments)  nor  support 
for  the  abhorrent  Pol  Pot. 

(HC  Debs.,  vol.  138,  Written  Answers,  col.  967:  19  October  1988;  see  also  ibid., 
vol.  139,  Written  Answers,  col.  52:  24  October  1988,  and  vol.  143,  Written 
Answers,  col.  40:  5  December  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Since  23  September  governmental  authority  in  Lebanon  has  been  disputed.  We 
recognise  states,  not  governments.  While  we  are  prepared  to  have  contact  with 
both  sides,  that  does  not  imply  that  we  accept  the  claims  of  either. 

(HC  Debs.,  vol.  140,  Written  Answers,  col.  269  :  10  November  1988) 

Three.  I.  B.  5*  Subjects  of  international  law — States — recognition — 
non -re  cognition 

(See  also  Part  Three:  I.  B.  2.,  above,  and  Part  Three:  I.  E.  (items  of  15 
April,  20  June  and  29  November  1988),  below) 

In  the  course  of  a  debate  on  the  subject  of  South  Africa,  the  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey  Howe,  stated: 

Bophuthatswana’s  fragmentary  nature  is  only  one  reason  why  no  country 
thought  it  right  to  recognise  its  independence.  That  country  is  financially  depen¬ 
dent  on  South  Africa.  The  very  existence  of  Bophuthatswana  is  a  consequence  of 
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apartheid,  and  I  think  that  that  is  the  principal  reason  why  recognition  has  not 
been  forthcoming. 

(HC  Debs.,  vol.  126,  cols.  958-9:  3  February  1988;  see  also  items  below) 

In  reply  to  a  question  on  the  subject  of  the  UNITA  organization  in 
Angola,  the  Secretary  of  State  remarked: 

There  is  no  question  of  our  recognising  such  an  organisation  .  .  . 

(Ibid.,  col.  959) 

In  reply  to  the  question  why  Her  Majesty’s  Government  had  refused  a 
visa  to  the  Kampuchean  ambassador  to  Moscow,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  have  no  diplomatic  relations  nor  official  dealings  with  the  PRK.  Our  normal 
policy  is  not  to  grant  visas  to  PRK  officials,  although  we  consider  every  application 
on  its  merits.  Hor  Nam  Hong  is  the  PRK  ambassador  in  Moscow  and  it  would  be 
inappropriate  to  issue  a  visa  for  him. 

(HC  Debs.,  vol.  128,  Written  Answers,  col.  24:  22  February  1988) 

In  reply  to  a  question,  the  same  Minister  wrote: 

We  withdrew  recognition  from  the  Pol  Pot  regime  in  December  1979  and  have 
no  intention  of  contributing  to  its  re-establishment. 

(HC  Debs.,  vol.  128,  Written  Answers,  col.  59/:  2  March  1988;  see  also  HC 
Debs.,  vol.  130,  col.  1070:  30  March  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  have  not  recognised  de  jure  the  incorporation  of  Estonia,  Latvia  and  Lithua¬ 
nia  into  the  Soviet  Union,  because  of  the  way  in  which  it  was  carried  out. 

(HC  Debs.,  vol.  128,  Written  Answers,  col.  599  :  2  March  1988;  see  also  ibid.,  vol. 
1 35 ,  Written  Answers,  col.  418 :  20  June  1988,  and  vol.  142,  Written  Answers,  col. 
184  :  29  November  1988) 

In  reply  to  the  question  what  is  Her  Majesty’s  Government’s  policy 
towards  the  Resistencia  Nacional  Mogambica,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  do  not  recognise  RENAMO. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.  29  :  12  April  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

Our  position  of  de  facto  but  not  de  jure  recognition  of  the  incorporation  of  the 
Baltic  States  into  the  Soviet  Union  is  well-known. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.  249  :  15  April  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mrs  Lynda  Chalker,  stated: 
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Bophuthatswana  is  part  of  the  Republic  of  South  Africa  and  we  treat  those  who 
live  within  its  boundaries  accordingly. 

(HC  Debs.,  vol.  132,  col.  863:  4  May  1988) 

In  the  course  of  a  debate  on  the  subject  of  Bophuthatswana,  the  Minister 
of  State,  Foreign  and  Commonwealth  Office,  Mrs  Lynda  Chalker,  stated: 

Some  of  my  hon.  Friends  .  .  .  believe  that  the  Government  should  recognise 
Bophuthatswana  as  an  independent  state.  I  listened  very  carefully  to  what  my  hon. 
Friends  have  said  this  evening.  I  hope  that  they  will  hear  me  out  because  I  say  this 
in  all  sincerity.  1  should  like  to  see  a  way  to  change  the  position  which  is  plainly 
seen  by  my  hon.  Friends  to  be  unsatisfactory  for  the  people  of  Bophuthatswana. 
However,  I  must  recognise  what  lies  in  international  law  and  realise  what  has  hap¬ 
pened  through  history. 

History  causes  this  Government  to  describe  Bophuthatswana  as  having  devel¬ 
oped  from  the  policy  of  grant  apartheid  initiated  by  Dr.  Verwoerd.  It  was  created 
as  a  key  element  in  that  policy  of  separate  development.  All  the  homelands  in 
South  Africa  were  born  out  of  apartheid.  By  that  they  live  together  within  their 
areas  as  if  they  were  multiracial.  However,  that  can  be  deceptive.  Those  who  live  in 
the  homelands  cannot  live  freely  in  the  rest  of  South  Africa.  We  must  look  at  this 
very  carefully  and  with  sympathy  for  those  who  want  to  improve  the  lot  of  all 
people  in  South  Africa,  whether  in  the  homelands  or  elsewhere  in  the  republic. 

This  Government’s  policy  is  in  line  with  that  of  the  international  community  at 
large.  Our  policy  is  to  oppose  the  design  of  a  divided  and  separated  South  Africa. 
Only  the  South  African  Government  think  otherwise.  South  Africa  is  the  only 
country  in  the  world  which  recognises  Bophuthatswana  as  an  independent  state. 

I  believe  that  there  is  something  in  the  unanimity  of  the  international  com¬ 
munity.  That  is  a  unanimity  of  attitude  which  has  nothing  to  do  with  being  blind  to 
the  facts  or  with  not  listening  to  the  needs  of  the  people.  There  is  an  anxiety  about 
what  would  be  imprinted  for  the  future  if  Bophuthatswana  were  to  be  recognised 
internationally  as  independent.  That  unanimity  is  there  for  all  to  see. 

I  know  that  my  hon.  Friends  who  have  spoken  tonight  are  as  fully  opposed  to 
apartheid  in  all  its  manifestations  as  they  could  be.  The  Government  are  fully 
opposed  to  all  apartheid  whether  it  be  part  of  some  master  plan  or  practised — as  it 
is  regrettably  still  practised — in  the  Republic  of  South  Africa.  We  cannot  recognise 
as  an  independent  state  a  homeland  that  is  part  of  that  master  plan.  Bophuthats¬ 
wana  does  not  meet  the  criteria  for  recognition  as  an  independent  state  that  have 
been  followed  by  successive  British  Governments.  Those  criteria  are  based  on 
international  law. 

(HC  Debs.,  vol.  138,  col.  641 :  28  July  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mrs  Lynda  Chalker,  said: 

The  creation  of  Bophuthatswana  by  the  South  African  Government  was  a  key 
element  in  the  policy  of  separate  development,  to  which  we  are  wholly  opposed.  In 
common  with  all  other  states,  except  South  Africa,  we  do  not  recognise  Bophuth¬ 
atswana  as  independent. 

(HC  Debs.,  vol.  138,  col.  872,  19  October  1988;  see  also  ibid.,  Written  Answers, 
col.  95# :  19  October  1988) 
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In  reply  to  the  question  what  further  evidence  is  required  by  Her  Maj¬ 
esty’s  Government  in  order  to  grant  recognition  to  Bophuthatswana,  the 
Minister  of  State  said: 

There  would  be  consideration  of  such  a  course  only  if  the  writ  of  the  Republic  of 
South  Africa  did  not  run  in  Bophuthatswana.  It  does,  and  that  country  is  recog¬ 
nised  only  by  the  Republic  of  South  Africa. 

(Ibid.,  col.  873) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  recognise  only  States:  the  question  of  recognition  of  the  PLO  does  not  arise. 
(HC  Debs.,  vol.  139,  Written  Answers,  col.  .75/  :  28  October  1988) 

In  explanation  of  vote  in  the  UN  General  Assembly  on  15  December 
1988,  the  UK  Permanent  Representative  to  the  UN,  Sir  Crispin  Tickell, 
stated  in  part: 

On  the  Resolution  whose  text  appears  in  Document  L.54,  my  Delegation’s 
abstention  does  not  mean  that  the  LTnited  Kingdom  has  recognised  the  State  of 
Palestine  as  proclaimed  unilaterally  by  the  Palestine  National  Council  on  15 
November  1988  in  Algiers.  My  Delegation’s  abstention  should  not  be  taken  to 
imply  any  change  in  my  Government’s  position. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/43/PV.82, 
P-  83) 

Part  Three:  I.  C.  4.  Subjects  of  international  law — States — types  of 
States — dependent  States  and  territories 

(See  also  Part  Three:  I.  E.  (item  of  25  October  1988),  Part  Four:  VII. 
(Criminal  Justice  Act  1988,  s.  134),  Part  Eight:  II.  A.  (item  of  9  Sep¬ 
tember  1987),  Part  Nine:  IX.  (item  of  26  July  1988),  and  Part  Nine:  X. 
(item  of  19  July  1988),  below) 

By  a  Note  dated  25  August  1987  addressed  to  the  Secretary-General  of 
the  UN,  the  UK  Government  referred  to  Hong  Kong’s  becoming  an 
associate  member  of  the  International  Maritime  Organization  from  7  June 
1987.  The  Note  continued: 

.  .  .  having  regard  to  the  Joint  Declaration  of  the  Government  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  and  the  Government  of  the 
People’s  Republic  of  China  on  the  question  of  Hong  Kong,  signed  in  Beijing  on  19 
December  1984,  the  United  Kingdom  will  restore  Hong  Kong  to  the  People’s 
Republic  of  China  with  effect  from  1  July  1997  and  that  the  United  Kingdom  will 
continue  to  have  international  responsibility  for  Hong  Kong  until  that  date. 

(UKTS  No.  62  (1987);  Cm.  345,  p.  12) 

In  reply  to  questions,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  constitutional  arrangements  for  Hong  Kong  are  set  out  in  letters  patent  and 
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royal  instructions,  which  are  issued  from  time  to  time  in  exercise  of  the  royal  pre¬ 
rogative.  The  Governor  of  Hong  Kong  exercises  his  powers  in  accordance  with 
letters  patent  and  royal  instruction  and  any  other  laws  in  force  in  the  colony. 

Under  the  Falkland  Islands  Constitution  Order  1985,  the  executive  authority  of 
the  Falkland  Islands  is,  subject  to  the  constitution  and  any  other  law,  exercised  on 
behalf  of  Her  Majesty  by  the  governor  either  directly  or  through  officers  subordin¬ 
ate  to  him.  The  governor  is  obliged  by  the  terms  of  the  constitution  to  act  in 
accordance  with  any  instructions  which  Her  Majesty  may  from  time  to  time  give 
him  through  a  Secretary  of  State. 

(HC  Debs.,  vol.  126,  Written  Answers,  col.  705 :  4  February  1988) 

In  the  course  of  a  debate  on  the  subject  of  Hong  Kong,  the  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey  Howe,  stated 
of  the  Sino-British  joint  declaration: 

The  two  co-signatories  of  the  joint  declaration  have  important  obligations  to 
each  other  under  international  law.  The  Chinese  Government  have  the  responsi¬ 
bility  for  drafting  the  Basic  Law — that  is  entirely  a  matter  for  them.  The  British 
Government,  on  the  other  hand,  have  a  right  to  assure  themselves  that  the  prin¬ 
ciples  embodied  in  the  joint  declaration  have  been  faithfully  implemented  in  the 
Basic  Law.  .  .  .  Both  sides,  in  addition,  have  a  common  obligation  to  the  people  of 
Hong  Kong. 

(HC  Debs.,  vol.  137,  col.  696:  15  July  1988) 

Later  in  his  speech,  the  Secretary  of  State  remarked: 

Let  me  turn  for  a  moment  to  the  draft  Basic  Law.  It  is  a  large,  comprehensive 
document,  covering  virtually  all  the  provisions  of  the  joint  declaration.  Some  of 
those  provisions  are  included  verbatim.  It  is  important  to  recognise,  before  looking 
at  some  of  the  remaining  areas  of  difficulty,  that  most  of  the  text  is  already  very 
much  along  the  right  lines.  The  main  remaining  areas  of  concern  in  Hong  Kong 
have  clearly  emerged  and  are  being  addressed. 

The  first  of  those  concerns  is  autonomy.  The  question  is  asked  whether  the  Basic 
Law  will  enable  the  Flong  Kong  special  administrative  region  to  enjoy  the  high 
degree  of  autonomy  provided  for  in  the  joint  declaration.  That  is  an  entirely 
reasonable  question  to  ask,  but  equally  it  must  be  recognised  that  a  high  degree  of 
autonomy  is  not  the  same  as  independence.  Sovereignty  over  Hong  Kong  will  rest 
with  China  after  1997.  It  will  require  the  most  careful  judgment  to  get  the  balance 
right.  We  believe  that  the  joint  declaration,  on  the  whole,  got  this  right.  That  is 
why  we  attach  great  importance  to  ensuring  that  the  Basic  Law  accurately  reflects 
the  joint  declaration  in  this  respect.  A  topic  that  is  of  particular  significance  in  this 
context  is  the  relationship  between  Hong  Kong  and  the  National  People’s  Congress 
in  Beijing  in  legislative  and  judicial  matters,  as  well  as  in  the  interpretation  of  the 
Basic  Law  itself. 

I  he  general  questions  involved  here  are  not  unique.  Thev  arise  whenever  there 
is  a  need  to  allocate  power  and  responsibility  between  a  central  Government  and  a 
non-sovereign  entity  within  the  same  state,  which  has  a  degree,  even  a  high  degree, 
of  autonomy.  This  is  a  crucial  and  sensitive  area.  It  will  be  vital  to  confidence  in 
Hong  Kong  to  define  the  relationship  in  a  way  that  not  only  reflects  the  fact  of 
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Chinese  sovereignty,  but  properly  meets  the  legitimate  requirements  and  expec¬ 
tations  of  the  special  administrative  region. 

A  second  part  of  the  draft  that  needs  to  be  looked  at  closely  is  the  guarantees  of 
essential  rights  and  freedoms.  There  is  understandable  concern  about  the  extent  to 
which  the  provisions  in  the  draft  designed  to  protect  the  rights  and  freedoms  of 
Hong  Kong  people  will  work  in  practice.  Once  again  the  important  thing  must  be 
to  ensure  that  the  ultimate  result  faithfully  reflects  the  provisions  of  the  joint 
declaration,  so  that  Hong  Kong  people  can  be  confident  that  they  will  continue  to 
enjoy  the  rights  and  freedoms  that  they  have  today.  We  hope  that  the  drafters  will 
listen  to  those  concerns  and  refine  the  draft  accordingly. 

(Ibid.,  cols.  698-9) 

Part  Three:  I.  E.  Subjects  of  international  law — States — self-detenni- 
n  at  ion 

In  the  course  of  a  speech  on  9  February  1988  in  the  UN  Commission  on 
Human  Rights  discussing  the  right  of  peoples  to  self-determination,  the 
UK  representative,  Mr  H.  Steel,  stated: 

But  first  ...  a  word  about  the  right  to  self-determination  itself:  what  its  basis  is, 
what  it  signifies,  what  its  importance  is.  In  the  14th  successive  year  of  discussion,  it 
would  be  difficult  to  say  anything  very  original  on  these  points;  and  I  am  not  going 
to  try.  But  there  are  a  number  of  things  that  are  worth  saying  each  time  that  we 
discuss  the  matter,  even  though  others  have  said  them  before  me  and  have  said 
them  better. 

First,  the  right  of  self-determination  is  not,  so  to  speak,  a  derivative  right,  it  is 
not  one  that  we  have  managed  to  isolate  and  identify  by  some  sophisticated  process 
of  distillation  or  extrapolation  from  other  recognised  human  rights.  Though  it  is 
now  specified  in  each  of  the  two  International  Covenants  as  one  of  the  particular 
rights  which  they  guarantee,  its  parentage  is  much  older — older  even  than  the 
Universal  Declaration — for  it  is  expressly  invoked  in  Article  1  of  the  United 
Nations  Charter,  which  sets  out  the  Purposes  of  the  United  Nations,  and  again  in 
Article  55  of  the  Charter.  Those  who  violate  it  therefore  strike  at  the  very  core  of 
the  world  order  which  the  United  Nations  represents. 

Second,  it  is,  as  the  Charter  and  the  two  international  Covenants  expressly 
declare,  a  right  of  peoples.  Not  States.  Not  countries.  Not  governments.  Peoples. 
Many  of  the  cases  that  concern  us  are  of  course  cases  where  the  violator  of  the  right 
is  some  foreign  power  or  authority,  an  invader  or  occupier;  and  it  may  be  that  these 
cases  are,  for  an  easily  understandable  psychological  reason,  especially  offensive  to 
us.  But  let  us  not  forget  that  the  right  to  self-determination,  being  the  right  by  vir¬ 
tue  of  which,  as  Article  1  of  each  of  the  two  International  Covenants  says,  peoples 
‘freely  determine  their  political  status  and  freely  pursue  their  economic,  social  and 
cultural  development’,  is  a  right  which  can  as  easily  be  infringed — indeed,  totally 
denied— by  a  people’s  own  government.  Unfortunately,  it  often  is. 

That  is  linked  with  the  next  point.  The  phrase  that  I  have  quoted  from  Article  1 
of  the  two  Covenants  can  perhaps  be  fairly  summarised  as  the  right  of  a  people  to 
be,  and  to  remain  at  all  times,  in  charge  of  its  own  destiny.  That  breaks  down,  in 
practice,  into  the  right  freely  to  choose  its  own  government  and  its  own  social  sys¬ 
tem  and  to  have  its  government  responsible  to  it  in  the  full  sense  of  that  word. 
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From  that  proposition,  important  in  itself,  a  number  of  other  important  things 
flow. 

First,  the  right  to  self-determination  is  not  something  which  is  achieved  and 
exhausted,  once  and  for  all,  by  a  single  act — a  revolution,  a  Declaration  of  Inde¬ 
pendence  or — let  it  be  emphasised — a  single  election.  It  is  a  continuing  right: 
always  operative,  always  to  be  respected,  always  to  be  jealously  asserted  and 
defended. 

Second,  the  necessary  concomitant  of  a  people’s  right  freely  to  choose  the 
government  that  it  wants  is  its  right  freely  to  choose  another  government  whenever 
it  wants.  The  right  of  self-determination  inexorably  demands  a  democratic  system 
under  which  the  government  is  chosen  from  time  to  time  by  a  process  of  free  and 
fair  elections,  held  on  the  basis  of  a  genuinely  popular  suffrage.  Together  with 
this — both  for  its  own  sake  and  as  a  necessary  condition  of  elections  being  free  and 
fair — there  must  be  a  legal  system  which  guarantees,  in  law  and  in  fact,  the  basic 
human  rights  of  freedom  of  expression,  freedom  of  association,  freedom  of 
assembly  and  all  the  other  related  freedoms.  Even  in  the  absence  of  any  foreign 
occupation  or  interference,  and  however  theoretically  benevolent  the  ruling  auth¬ 
ority  may  be,  a  people  which  does  not  enjoy  such  a  democratic  system  of  choosing 
its  own  government  cannot,  in  the  view  of  my  delegation,  be  said  to  enjoy  the  right 
to  self-determination.  I  suggest  that  this  is  a  thought  that  the  Commission  could 
profitably  bear  in  mind  in  relation  to  a  large  number  of  items  that  face  us  in  the 
course  of  this  session. 

A  vivid  example — perhaps  the  example  par  excellence — of  a  people  which  is 
today  denied  the  right  to  be  in  charge  of  its  own  destiny — that  is  to  say,  the  right  to 
self-determination — is  the  non-white  population  of  South  Africa,  the  vast  majority 
of  the  population  of  that  unhappy  country.  The  system  of  Apartheid,  which  denies 
them  any  role  in  deciding  how  they  should  be  governed  or  what  sort  of  society  they 
should  live  in,  is  the  very  negation  of  the  right  to  self-determination.  It  is  a  system 
which  also  violates,  or  depends  intrinsically  on  the  violation  of,  a  multitude  of  their 
human  rights;  and,  quite  apart  from  that,  it  is  morally  repulsive.  But  these  are 
matters  which  we  will  take  up  in  other  contexts.  In  the  present  context  there 
should  be  no  doubt  that  the  United  Kingdom  Government  joins  whole-heartedly 
in  condemning  Apartheid  as  a  flagrant  violation  of  the  right  to  self-determination. 

A  somewhat  different  manifestation  of  the  same  evil  is  the  situation  in  Namibia. 
Here,  it  is  the  maintenance  of  the  unlawful  occupation  of  the  territory  by  South 
Africa  which  denies  the  Namibian  people  their  right  to  self-determination.  As  one 
of  the  five  Western  powers  who  formulated  the  United  Nations  plan  for  the  inde¬ 
pendence  of  Namibia,  the  British  Government  are  actively  engaged  in  efforts  to 
ensure  that  Namibians  will  have  the  opportunity  to  determine  their  own  future 
through  free  and  fair  elections  under  United  Nations  supervision  and  control.  As 
we  see  it,  this  entails  the  withdrawal  of  all  foreign  troops  from  Southern  Africa.  We 
will  therefore  continue  to  support  all  the  efforts  that  are  being  made  to  that  end  and 
the  full  implementation  of  the  United  Nations  Plan. 

When  I  spoke  under  Item  4  of  our  agenda,  I  expressed  the  British  Government’s 
strong  support  for  the  right  of  the  Palestinian  people  to  self-determination,  in  the 
context  of  a  negotiated  settlement  which  guarantees  the  right  of  Israel  and  all 
States  within  the  region  to  secure  existence  within  recognised  borders.  In  whatever 
context  that  question  arises  our  position  on  it  is  unchanged,  and  firm  and  unequi¬ 
vocal,  and  I  need  say  no  more  here. 
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Another  people  which  is  currently  being  denied  its  right  to  self-determination  is 
the  people  of  Afghanistan.  The  foreign  invasion  and  occupation  which  began  eight 
years  ago  continues;  and  with  it  a  system  of  unspeakably  brutal  repression  and 
denial  of  all  democratic  rights — indeed,  of  almost  all  basic  human  rights.  Some 
aspects  of  that  will  be  before  the  Commission  later  in  the  Session,  when  we  con¬ 
sider  the  Report  of  the  Special  Rapporteur.  But  it  is  the  denial  of  the  right  to  self- 
determination  which  I  particularly  want  to  emphasise  now.  .  .  . 

I  shall  mention  one  last,  unhappy,  current  example  of  the  denial  of  the  right  to 
self-determination.  Again,  this  is  a  case  where  that  denial  is  being  effected  by 
foreign  invasion  and  occupation.  Just  as  in  the  case  of  the  Soviet  occupation  of 
Afghanistan,  the  international  community  has  overwhelmingly  condemned,  and 
refused  to  accept,  the  illegal  and  oppressive  Vietnamese  occupation  of  Cambodia, 
which  has  also  now  lasted  for  eight  years.  The  record  level  of  support  which  the 
resolution  on  this  matter  attracted  at  the  recent  General  Assembly  is  a  clear 
endorsement  of  the  claim  of  the  Cambodian  people  to  be  allowed  to  enjoy  their 
right  to  self-determination.  The  condemnation  of  the  actions  of  the  Vietnam 
Government  which  was  thus  expressed,  and  which  my  delegation  today  again 
expresses,  is  not  in  any  way  to  be  construed  as  tantamount  to  condoning  the  abhor¬ 
rent  Pol  Pot  regime  or  the  terrible  abuses  which  it  and  the  Khmer  Rouge  inflicted 
on  the  Cambodia  people.  That  must  be  clearly  understood.  But  the  regime 
imposed  and  maintained  by  the  force  of  Vietnamese  arms  is  also  illegitimate  and 
unacceptable.  Cambodian  independence  must  be  restored;  the  Vietnamese  forces 
must  withdraw,  completely  and  without  deferment  or  delay;  and  there  must  be 
free  and  fair  elections,  under  United  Nations  auspices,  to  allow  the  wishes  of  the 
Cambodia  people  genuinely  to  determine  how  they  shall  be  governed. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN.  4/1988/ 
SR.  1,  pp.  4-5) 

In  the  course  of  a  speech  on  17  March  1988  in  the  UN  Security  Council 
on  the  subject  of  the  Falkland  Islands,  the  UK  Permanent  Representative 
to  the  UN,  Sir  Crispin  Tickell,  stated: 

But  the  Argentine  claim  to  the  Falklands  still  stands  regardless  of  the  wishes  of 
the  islanders,  and  as  long  as  it  remains  so  we  must  retain  the  capability  of  dealing 
with  the  unexpected.  My  Government  is  determined  to  fulfil  its  commitments  to 
the  people  of  the  Falklands  and  to  uphold  their  right  to  choose  by  whom  they  wish 
to  be  governed.  Indeed  it  is  obliged  to  do  so  by  the  Charter  and  the  International 
Covenant  on  Civil  and  Political  Rights. 

(S/PV.  2800,  p.  17) 

In  reply  to  a  question  on  the  subject  of  the  Palestinian  problem,  the  Sec¬ 
retary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey 
Howe,  stated  in  part: 

A  way  forward  has  to  be  found  on  the  basis  of  the  two  principles  which  have 
been  enunciated  so  often.  They  are  the  right  of  Israel  and  other  states  in  the  area  to 
secure  existence  within  recognised  boundaries  .  .  .  and  the  right  of  the  Palestinian 
people  to  self-determination. 

(HC  Debs.,  vol.  130,  col.  1074:  30  March  1988;  see  also  HL  Debs.,  vol.  496,  col. 
373:  3  May  1988;  FIC  Debs.,  vol.  134,  cols.  828  and  832:  8  June  1988) 
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In  the  course  of  a  debate  on  the  subject  of  Gibraltar,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  Mrs  Lynda  Chalker,  stated  in 
part: 

Her  Majesty’s  Government  are  committed  to  respect  the  wishes  of  the  Gibraltar¬ 
ians  on  the  question  of  sovereignty. 

(Ibid.,  col.  1075:  30  March  1988) 

In  reply  to  the  question  whether  the  Secretary  of  State  for  Foreign  and 
Commonwealth  Affairs  will  raise  with  the  Soviet  Union  at  the  review  con¬ 
ference  in  Vienna  the  question  of  the  self-determination  of  the  Baltic  States 
under  Principle  VIII  of  Basket  I  of  the  Helsinki  Final  Act,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  have  no  plans  to  do  so.  .  .  .  Our  delegation  in  Vienna  have  raised  a  number 
of  human  rights  violations  which  have  taken  place  in  the  Baltic  States. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.  249  :  15  April  1988) 

In  the  course  of  replying  to  an  oral  question  on  the  subject  of  Afghani¬ 
stan,  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir 
Geoffrey  Howe,  stated  in  part: 

The  Soviet  withdrawal  .  .  .  must  be  followed  by  the  best  possible  way  of 
enabling  the  Afghan  people — including  the  refugees — to  exercise  their  right  of 
self-determination  and  of  establishing  a  Government  acceptable  to  them  all. 

(HC  Debs.,  vol.  132,  Written  Answers,  cols.  878-9:  4  May  1988) 

In  reply  to  a  question,  the  Parliamentary  LTnder-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  have  consistently  voted  in  favour  of  United  Nations  resolutions  which  have 
reaffirmed  the  need  to  adhere  to  the  principles  of  the  United  Nations;  and  which 
call  for  the  withdrawal  of  all  foreign  forces  from  Cambodia  and  the  right  of  the 
Cambodian  people  to  self-determination,  free  from  outside  interference. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  469  :  4  May  1988) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

We  have  not  recognised  de  jure  the  incorporation  of  Estonia,  Latvia  and  Lithua¬ 
nia  into  the  Soviet  Union,  because  of  the  unacceptable  way  in  which  it  was  carried 
out.  It  follows  that  we  would  respect  the  right  of  these  former  independent  states  to 
determine  their  own  future  status  in  a  peaceful  manner,  as  is  indeed  provided  for  in 
the  Soviet  constitution. 

(HC  Debs.,  vol.  135,  Written  Answers,  col.  418 :  20  June  1988) 

In  a  speech  in  the  Fourth  Committee  of  the  UN  on  25  October  1988,  the 
UK  representative,  Mr  S.  Smith,  stated  in  part: 

Decolonisation  has  been  one  of  the  major  success  stories  of  the  last  forty  years. 
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Many  speakers  have  stressed  this  fact.  It  is  quite  right  that  they  should.  Decoloni¬ 
sation  has  shaped  the  modern  world.  Many  members  of  this  Committee  would  not 
be  here  were  it  not  for  decolonisation.  Britain  has  played  a  major  role  in  that  pro¬ 
cess.  Consider  a  few'  statistics.  Almost  one  and  a  half  billion  people  across  five  con¬ 
tinents — more  than  one  quarter  of  the  world’s  population — come  from  countries 
with  direct  experience  of  British  administration.  Forty-nine  members  of  the 
United  Nations — just  under  one  third  of  its  present  membership — were  at  one 
time  administered  by  Britain.  And  when  the  first  list  of  so-called  non-self-govern- 
ing  territories  was  drawn  up  in  1946,  forty-three  of  them — well  over  half  the  list — 
were  under  British  administration.  Throughout  the  period  since  then  the  British 
Government  has  granted  the  wish  of  the  peoples  of  those  territories  for  indepen¬ 
dence. 

Now  the  position  has  completely  changed.  Only  ten  territories  under  British 
administration  remain  the  concern  of  this  Committee.  Most  are  small.  Some  are 
tiny.  But  regardless  of  size  the  wishes  of  their  inhabitants  remain  the  guiding 
beacon  of  our  policy.  Our  aim — which  we  believe  has  always  been  the  underlying 
aim  of  the  decolonisation  process — is  to  ensure  that  the  people  decide  for  them¬ 
selves  what  kind  of  political  future  they  want — whether  it  be  independence  or  some 
other  status. 

Surprisingly  some  members  of  this  Committee  do  not  appear  to  share  that  aim. 
Instead  they  have  sought  to  imply  that  the  process  of  self-determination  can  have 
only  one  outcome — independence.  They  have  argued  that  the  peoples  of  the 
remaining  British  dependencies  have  retained  their  links  with  Britain  as  a  result  of 
some  out-moded  colonialist  aspiration  on  the  part  of  the  British  Government. 
That,  Mr  Chairman,  is  quite  untrue.  The  peoples  of  the  British  dependencies  have 
retained  their  links  with  Britain  because  that  is  what  they  wish.  Each  territory  is 
unique.  Each  has  its  own  problems.  But  each  also  has  its  own  democratic  political 
structure  and  procedures  through  which  the  inhabitants  make  their  own 
decisions — in  the  context  of  prevailing  constitutional  and  treaty  arrangements — 
about  their  future  relationship  with  the  United  Kingdom.  It  is  not  for  the  British 
Government,  far  less  for  the  United  Nations,  to  tell  these  people  what  consti¬ 
tutional  status  they  should  choose  and  how  and  when  they  should  change  it.  The 
pattern  of  the  past  is  not  necessarily  the  pattern  of  the  future.  There  is  no  standard 
blueprint  for  decolonisation  in  British  or  other  dependent  territories.  We  should 
not  seek  to  impose  one. 

Some  speakers  have  also  implied  that  the  United  Kingdom  has  failed  in  its 
Charter  obligations  to  promote  development  and  the  economic,  social  and  edu¬ 
cational  advancement  of  its  dependent  peoples.  This  also  is  untrue.  The  British 
Government  takes  seriously  and  observes  scrupulously  its  obligations  under  Article 
73  of  the  United  Nations  Charter. 

As  part  of  that  obligation  we  recently  conducted  a  review  of  policy  towards  our 
five  Caribbean  Dependent  Territories  and  Bermuda.  That  review  concluded  that 
we  would  not  necessarily  urge  these  territories  to  move  to  independence  but  we 
remain  ready  to  respond  positively  in  cases  where  independence  is  the  clearly  and 
constitutionally  expressed  wish  of  the  people  concerned.  We  reaffirmed  our  com¬ 
mitment  to  the  territories  and  our  determination  to  discharge  our  obligations  in 
full.  As  a  result  we  are  implementing  a  number  of  administrative  measures  to 
improve  the  effectiveness  with  which  we  discharge  our  obligations  to  ensure  the 
good  administration  and  economic  and  social  development  of  the  Dependent 
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Territories.  There  will  be  no  change  in  our  policy  that  the  reasonable  needs  of  the 
Dependent  Territories  will  be  a  first  charge  on  United  Kingdom  aid  funds. 

We  remain  responsible  for  external  relations,  defence  and  security  of  the  terri¬ 
tories.  As  part  of  that  responsibility  we  have  significantly  improved  the  defences  of 
the  Caribbean  Dependent  Territories  against  the  serious  threat  posed  by  drug  traf¬ 
ficking  and  related  problems  as  part  of  a  wider  determination  in  cooperation  with 
the  government  of  the  United  States  and  regional  governments  to  combat  the 
drugs  threat  in  the  region  as  a  whole. 

For  Britain  the  colonial  era  is  long  over.  Most  of  our  former  dependent  terri¬ 
tories  have  already  chosen  independence.  A  small  number  prefer  to  remain  in  close 
association  with  the  United  Kingdom  because  they  feel  that  it  is  in  their  best  inter¬ 
ests  to  do  so.  They  can  modify  their  choice  if  they  wish.  That  is  for  them  to  decide. 

The  peoples  of  most  of  the  territories  on  the  Committee’s  agenda,  therefore, 
already  enjoy  a  measure  of  self  government  which  conforms  to  their  wishes.  For 
others,  such  as  the  people  of  Namibia,  Western  Sahara,  or  New  Caledonia,  the 
prospect  of  a  solution  appears  to  be  in  sight.  Regrettably  the  Fourth  Committee 
and  its  subsidiary  body,  the  Committee  of  24,  have  failed  to  keep  up  with  these 
changing  circumstances.  Instead  of  applying  a  pragmatic  and  flexible  approach  to 
the  remaining  dependent  territories,  the  decolonisation  machine  grinds  on  seeking 
to  squeeze  the  dependent  peoples  into  some  pre-determined  ideological  mould. 
Each  year  first  the  Committee  of  24  and  its  Sub-Committees  then  this  Committee 
spend  long  hours  in  repetitive  and  often  irrelevant  debate.  Each  year  the  same 
tired,  over-long  resolutions  are  adopted  which  have  no  relevance  to  the  needs  and 
aspirations  of  the  peoples  concerned.  As  my  delegation  has  repeatedly  pointed  out, 
the  United  Nations  needs  urgently  to  adapt  its  decolonisation  machinery  to  the 
changes  which  have  taken  place — and  which  continue  to  take  place — in  the  world. 
If  not,  the  work  of  the  Organisation  in  decolonisation  will  continue  its  descent  into 
irrelevance  and  put  at  risk  the  prestige  and  effectiveness  of  the  United  Nations 
itself.  That,  Mr  Chairman,  should  be  acceptable  to  none  of  us. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  4/43/SR. 
PP-  4-5) 

In  the  course  of  a  speech  in  the  UN  General  Assembly  on  17  November 
1988  on  the  subject  of  the  Falkland  Islands,  the  UK  Permanent  Represen¬ 
tative  to  the  UN,  Sir  Crispin  Tickell,  stated: 

The  people  of  the  Falkland  Islands — and  their  wishes — are  at  the  heart  of  the 
British  Government’s  policy  on  this  question.  The  Falkland  Islanders  form  a  dis¬ 
tinct  and  homogeneous  community.  Many  of  their  families  have  been  settled  in  the 
Islands  for  five  or  six  generations,  longer  than  many  Argentine  families  have  lived 
in  Argentina.  I  said  it  in  last  year’s  debate,  and  I  repeat  it  now:  the  Falkland 
Islands  have  been  British  for  longer  than  Argentina  has  been  Argentine.  This 
Assembly  should  recognise,  as  should  the  Argentines,  what  the  Islanders  have 
repeatedly  made  known  through  their  elected  representatives,  most  recently  in  the 
Fourth  Committee  last  week:  that  they  have  no  desire  to  become  part  of  Argentina, 
and  that  they  wish  to  remain  British.  Self-determination  is  one  of  the  fundamental 
principles  of  the  Charter  of  the  United  Nations.  It  is  a  right  dear  to  all  members  of 
this  Assembly,  which  we — and  especially  the  smaller  among  us — ignore  at  our 
peril.  The  same  goes  for  individual  human  rights.  My  country  has  consistently 
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upheld  the  right  of  self-determination  and  the  International  Covenant  on  Civil  and 
Political  Rights.  We  find  it  strange  that  they  should  apparently  be  ignored  in  this  case. 

Let  me  assure  the  Assembly  of  this  central  point.  The  British  Government  con¬ 
tinues  and  will  continue  to  uphold  the  right  of  the  Islanders  to  self-determination. 
That  is  why  we  are  not  prepared  to  accede  to  calls  for  talks  about  sovereignty. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/43/PV.54, 
pp.  29-32) 

In  reply  to  the  question  whether  the  Baltic  States  are  entitled  to  self- 
determination,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote : 

...  we  have  never  recognised  de  jure  the  forcible  incorporation  of  the  former 
Baltic  states  into  the  Soviet  Union  and  make  this  clear  to  the  Soviet  authorities 
whenever  necessary.  It  follows  that  we  would  respect  the  right  of  the  peoples  of 
Latvia,  Lithuania  and  Estonia  to  say  what  their  own  future  should  be.  This  accords 
with  the  United  Nations  charter  and  indeed,  Article  72  of  the  Soviet  constitution. 

(HL  Debs.,  vol.  502,  col.  179:  29  November  1988) 

Part  Three:  II.  A.  1.  (c).  Subjects  of  international  law — international 
organizations — in  general — legal  status — privileges  and  immunities 

In  the  course  of  a  debate  in  a  House  of  Commons  Standing  Committee 
on  the  subject  of  the  Arms  Control  and  Disarmament  Bill,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  Mr  David  Mellor,  stated: 

.  .  .  officials  of  the  European  Community  enjoy  privileges  and  immunities 
under  the  European  Community’s  protocol  on  privileges  and  immunities.  Effect 
was  given  to  that  protocol  in  the  European  Communities  Act  1972  .  .  . 

(HC  Standing  Committee  D,  Arms  Control  and  Disarmament  Bill,  col.  18:  3 
November  1987) 

In  moving  the  approval  in  the  House  of  Lords  of  the  draft  International 
Trust  Fund  for  Tuvalu  (Immunities  and  Privileges)  Order  1987,  the 
Government  Minister,  Lord  Glenarthur,  stated  in  part: 

.  .  .  before  I  cover  the  detail  of  the  order  itself,  perhaps  I  can  set  it  in  context  by 
describing  briefly  the  circumstances  leading  to  the  establishment  of  the  trust  fund. 
Your  Lordships  will  not  be  surprised  to  learn  that  Tuvalu  (which  before  indepen¬ 
dence  in  1978,  was  known  as  the  Ellice  Islands)  has  a  very  small  economy  and 
physical  base,  and  has  received  considerable  aid  from  the  United  Kingdom.  Our 
aid  programme  has  provided  people  to  work  in  Tuvalu;  training  of  Tuvaluans, 
both  in  the  United  Kingdom  and  in  regional  institutions;  and  finance  for  capital 
aid  projects. 

We  have  also  provided  budgetary  aid.  This  is  a  direct  grant  to  make  up  the  defi¬ 
cit  between  the  Tuvalu  Government’s  revenue  and  expenditure.  But  it  is  now  one 
of  the  least  common  forms  of  British  aid,  and  has  certain  unsatisfactory  features 
when  it  is  given  to  an  independent  country.  We  have  to  make  tight  conditions 
about  how  it  is  spent  and  accounted  for. 
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Budgetary  aid  to  Tuvalu  has  been  substantial.  Until  1987,  it  was  running 
between  £400,000  and  £500,000  a  year,  and  consequently  the  Government  of 
Tuvalu  were  fairly  heavily  dependent  on  it.  We  were  therefore  very  pleased  to  join 
with  the  Governments  of  Australia  and  New  Zealand  and  of  course  with  the 
government  of  Tuvalu — in  negotiating  the  establishment  of  an  international  trust 
fund,  income  from  which  has  now  replaced  it. 

The  trust  fund  was  established  by  an  agreement  which  was  ratified  by  the 
United  Kingdom  on  24th  July  1987,  after  it  had  been  laid  before  Parliament.  The 
three  initial  contributors,  apart  from  Tuvalu,  were  ourselves,  Australia  and  New 
Zealand.  At  current  rates  of  exchange,  the  UK  provided  £3,327,592;  Australia 
£3,131,851  and  New  Zealand  £3,579,738.  Since  then,  Japan  has  decided  to  provide 
£276,932  and  South  Korea  £17,170.  These  original  contributions  are  for  invest¬ 
ment,  so  that  the  income  can  be  used  to  supply  the  recurrent  needs  of  Tuvalu. 
After  international  tendering  (from  British  firms  among  others),  an  Australian 
company  has  been  appointed  as  fund  manager. 

Our  contribution  to  the  fund  was  on  a  once-and-for-all  basis  and  we  do  not  envis¬ 
age  contributing  further  to  it.  Our  budgetary  aid  to  Tuvalu  has  now  ceased, 
although  we  continue  to  supply  technical  co-operation  and  capital  aid,  while  fund¬ 
ing  for  Tuvalu’s  recurrent  needs  is  provided  by  way  of  the  trust  fund. 

I  now  turn  to  the  purpose  of  the  present  order  before  the  House.  It  has  a  much 
narrower  focus:  first,  to  provide  the  trust  fund  with  the  legal  capacity  to  hold  and 
invest  money,  to  buy  and  sell  property  and  to  institute  legal  proceedings  in  this 
country.  For  this  purpose,  the  order  would  confer  on  the  fund  the  legal  capacity  of 
a  body  corporate  to  make  contracts. 

The  second  main  purpose  of  the  order  is  to  give  exemption  from  all  United 
Kingdom  income  tax  and  capital  gains  tax  to  the  interest  earned  and  the  profits 
made  on  the  sums  which  the  fund  holds  and  invests.  This  is  to  ensure  that  the 
maximum  benefit  from  the  fund  goes  where  it  should  go:  to  the  Government  of 
Tuvalu.  But  I  should  emphasise  that  these  financial  immunities  will  apply  only  to 
the  transactions  of  the  fund  itself;  no  personal  privileges  and  immunities  are  pro¬ 
vided  under  the  order  for  members  of  the  board  of  directors  or  the  advisory  com¬ 
mittee  of  the  fund. 

The  purposes  of  the  order  are  entirely  desirable  and  sensible.  They  are  also  in 
line  with  a  requirement  made  by  Article  5  of  the  agreement  which  stipulates  that 
each  party  to  the  fund  should  accord  to  the  fund  precisely  these  legal  privileges, 
immunities  and  status.  Australia  and  New  Zealand  have  already  taken  the  necess¬ 
ary  action  to  do  that.  Tuvalu  is  doing  so. 

(HL  Debs.,  vol.  491,  cols.  1033-4:  11  January  1988) 

Speaking  in  the  House  of  Commons  Fourth  Standing  Committee  on 
Statutory  Instruments  considering  the  draft  EUMETSAT  (Immunities 
and  Privileges)  Order  1988  and  the  draft  EUTELSAT  (Immunities  and 
Privileges)  Order  1988,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  Mr  Timothy  Eggar,  stated: 

The  European  Telecommunications  Satellite  Organisation — Eutelsat— was 
created  in  May  1977.  Its  functions  include  the  design,  development,  construction, 
establishment,  operation  and  maintenance  of  the  space  segment  of  the  European 
telecommunications  satellite  system  or  systems.  Eutelsat’s  primary  role  is  to  pro- 
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vide  the  space  segment  required  for  international  public  telecommunications  ser¬ 
vices  in  Europe.  The  three  satellites  were  built  by  the  European  Space  Agency  and 
in  each  case  British  Aerospace  was  the  prime  contractor. 

The  primary  purpose  of  the  European  Organisation  for  the  Exploitation  of 
Meteorological  Satellites — Eumetsat — is  to  establish,  maintain  and  utilise  Euro¬ 
pean  systems  of  operational  meteorological  satellites.  In  doing  so,  it  takes  into 
account  as  far  as  possible  the  recommendations  of  the  World  Meteorological 
Organisation — a  specialised  agency  of  the  United  Nations. 

The  conventions  provide  that  each  organisation  is  to  have  privileges  and  immu¬ 
nities  necessary  for  the  performance  of  its  functions.  The  United  Kingdom  is  a 
party  to  both  the  Eutelsat  convention  and  the  Eumetsat  convention.  It  has  signed 
but  not  ratified  the  two  protocols  on  privileges  and  immunities.  We  now  want  to 
ratify  the  protocols  on  privileges  and  immunities  since,  in  the  case  of  Eutelsat, 
members  of  the  organisation  have  already  arrived  in  the  United  Kingdom  on 
attachments  to  companies. 

The  draft  Orders  in  Council  will,  when  made,  enable  the  Government  to  give 
effect  to  the  protocols  and  therefore  to  ratify  them.  The  draft  orders  follow  pre¬ 
cedents  for  similar  orders  made  in  respect  of  other  international  organisations. 

We  are  satisfied  that  the  privileges  and  immunities  accorded  under  these  proto¬ 
cols  are  necessary  for  the  effective  functioning  of  the  two  organisations.  They  pro¬ 
vide  for  officials  of  these  organisations  to  have,  depending  on  their  status  and 
functions,  immunity  from  legal  action  in  respect  of  acts  done  by  them  in  the  course 
of  their  duties,  inviolability  of  official  documents  and  papers,  and  immunity  from 
United  Kingdom  taxation  and  customs  duties. 

Ratification  would  further  facilitate  the  letting  of  contracts  by  the  two  organis¬ 
ations  in  the  United  Kingdom.  They  provide  a  source  of  demand  for  European — 
especially  United  Kingdom — manufacturers. 

(HC  Fourth  Committee  on  Statutory  Instruments  etc.,  13  July  1988,  cols.  3-4) 
Later  in  the  proceedings,  Mr  Eggar  observed: 

.  .  .  the  privileges  and  immunities  of  international  organisations  were  con¬ 
sidered  by  the  Committee  of  Ministers  at  the  Council  of  Europe  some  years  ago.  It 
was  generally  thought  that  the  approach  that  we  have  adopted  is  appropriate  and 
will  be  applied  throughout  for  members  of  the  Council  of  Europe. 

It  is  important  to  stress  that  immunity  from  legal  processes  in  the  United  King¬ 
dom  will  apply  only  to  Eutelsat  and  Eumetsat  officials  regarding  acts  performed  in 
their  official  capacity.  It  would  be  extremely  difficult  to  conceive  of  rape  or  assault 
being  performed  in  an  official  capacity,  and  such  acts  will  not  have  immunity. 

(Ibid.,  cols.  8-9;  see  also  HL  Debs.,  vol.  499,  cols.  991-2:  14  July  1988) 

The  following  Explanatory  Note  accompanies  the  EUMETSAT  (Immu¬ 
nities  and  Privileges)  Order  1988  (1988  No.  1298)  made  on  26  July  1988. 

This  Order  confers  privileges  and  immunities  on  the  European  Organisation  for 
the  Exploitation  of  Meteorological  Satellites  (EUMETSAT),  on  representatives  of 
its  Members  and  on  its  staff  and  experts.  These  privileges  and  immunities  are  con¬ 
ferred  in  accordance  with  the  Protocol  on  the  Privileges  and  Immunities  of  the 
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European  Organisation  for  the  Exploitation  of  Meteorological  Satellites  (EUMET- 
SAT)  (Cm.  397)  which  was  opened  for  signature  at  Darmstadt  on  1st  December 
1986  and  in  accordance  with  Article  1(3)  of  the  Convention  for  the  Establishment 
of  a  European  Organisation  for  the  Exploitation  of  Meteorological  Satellites 
(EUMETSAT)  (Cmnd.  9203),  as  corrected  by  a  Proces-Verbal  of  Rectification 
signed  at  Berne  on  17th  October  1984  (Cmnd.  9483).  The  Order  revokes  the 
EUMETSAT  (Legal  Capacities)  Order  1985  (S.I.  1985/750).  It  will  enable  Her 
Majesty’s  Government  to  give  effect  to  the  Protocol  and  will  come  into  operation 
on  the  date  on  which  the  Protocol  enters  into  force  in  respect  of  the  United  King¬ 
dom. 

The  following  Explanatory  Note  accompanies  the  EUTELSAT  (Immu¬ 
nities  and  Privileges)  Order  1988  (1988  No.  1299)  made  on  26  July  1988. 

This  Order  confers  privileges  and  immunities  on  the  European  Telecommunica¬ 
tions  Satellite  Organisation  ‘EUTELSAT’,  on  representatives  of  its  Parties  and  its 
Signatories  and  on  its  staff  members  and  experts.  These  privileges  and  immunities 
are  conferred  in  accordance  with  the  Protocol  on  the  Privileges  and  Immunities  of 
the  European  Telecommunications  Satellite  Organisation  (EUTELSAT)  (Cm. 
305)  which  was  opened  for  signature  at  Paris  on  13th  February  1987  and  in  accord¬ 
ance  with  Articles  IV  and  XVII  of  the  Convention  on  the  European  Telecommuni¬ 
cations  Satellite  Organisation  ‘EUTELSAT’  (Cmnd.  9069).  The  Order  revokes 
the  EUTELSAT  (Immunities  and  Privileges)  Orders  1984  (S.I.  1984/1980).  It 
will  enable  Her  Majesty’s  Government  to  give  effect  to  the  Protocol  and  will  come 
into  operation  on  the  date  on  which  the  Protocol  enters  into  force  in  respect  of  the 
United  Kingdom. 

Part  Three:  II.  A.  2.  (c).  Subjects  of  international  law — international 
organizations — in  general — participation  of  States  in  international  organ¬ 
izations — obligations  of  membership 

In  reply  to  a  question  about  the  United  Kingdom’s  budgetary  contribu¬ 
tion  to  intergovernmental  organizations,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  policy  of  this  Government  is  identical  to  that  of  its  predecessors:  to  meet 
our  obligations  to  international  organisations  in  full  and  on  time.  Assessed  United 
Kingdom  contributions  are  usually  determined  by  reference  to  a  pre-set  scale  of 
assessment  which  varies  from  one  organisation  to  another.  Voluntary  contributions 
are  determined  by  the  Minister  concerned. 

For  the  international  financial  institutions,  such  as  the  World  Bank  group,  the 
regional  development  banks  and  the  International  Fund  for  Agricultural  Develop¬ 
ment,  we  seek  equitable  burden-sharing  in  the  capital  stock  of  each  institution  and 
in  the  soft  fund  replenishments. 

Budgetary  matters  are  discussed  with  other  countries  as  appropriate. 

(HC  Debs.,  vol .  132,  Written  Answers,  col.  512:  29  April  1988;  see  also  ibid., 
cols.  580-1 :  5  May  1988) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  had  made 
an  assessment  of  its  membership  of  international  organizations,  the  Parlia- 
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mentary  Under-Secretary  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

United  Kingdom  membership  of  the  majority  of  international  organisations  is 
naturally  governed  by  international  law  but  subject  to  these  constraints  our  pos¬ 
ition  is  under  continuous  review. 

(HC  Debs.,  vol.  134,  Written  Answers,  col.  6/6:8  June  1988) 

The  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir 
Geoffrey  Howe,  made  the  following  observation  in  a  speech  to  the  UN 
General  Assembly  on  28  September  1988: 

Each  one  of  us  is  committed,  bindingly  committed,  to  the  Charter  of  the  United 
Nations:  not  just  to  words  on  a  page,  but  to  fundamental  principles  of  justice  and 
international  law. 

(A/43/PV.  8,  p.  61) 

Part  Three:  II.  A.  3.  Subjects  of  international  lazv — international  organ¬ 
izations — in  general — legal  effect  of  acts  of  international  organizations 

In  reply  to  the  question  in  what  circumstances  are  resolutions  of  the 
General  Assembly  of  the  United  Nations  not  binding  on  member  States, 
the  Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Generally  the  power  of  the  General  Assembly  is  limited  to  making  recommen¬ 
dations.  In  certain  specific  cases,  however,  it  is  authorised  by  the  United  Nations 
Charter  to  make  decisions  binding  on  the  member  states — for  example,  approval  of 
the  budget  (under  article  17)  and  admission  of  new  members  (under  article  18). 

(HC  Debs.,  vol.  128,  Written  Answers,  cols.  2J-4 :  22  February  1988) 

In  reply  to  a  question  on  the  subject  of  a  United  Nations  prohibition  on 
the  import  of  uranium  from  Namibia,  the  Minister  of  State  for  Defence 
Procurement,  Lord  Trefgarne,  stated: 

...  I  am  afraid  that  decree  number  one  of  the  United  Nations  Council  for 
Namibia  was  made  outside  the  competence  of  the  General  Assembly  which  set  up 
that  particular  Council.  Therefore  we  regard  it  as  null  and  void. 

(HL  Debs.,  vol.  493,  col.  1044:  23  February  1988;  see  also  HC  Debs.,  vol.  131, 
Written  Answers,  cols.  297  and j8j:  18  and  19  April  1988) 

In  reply  to  a  later  question  on  the  same  subject,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Lord  Glenarthur,  stated: 

On  the  United  Nations  Council  Decree  No.  1,  we  do  not  recognise  the  claim  of 
the  United  Nations  Council  for  Namibia  to  be  the  legal  administering  authority  for 
Namibia.  We  consider  that  the  United  Nations  General  Assembly  acted  beyond  its 
competence  in  establishing  the  council.  Therefore  the  council’s  Decree  No.  1  does 
not  impose  any  obligations  on  the  United  Kingdom. 

(HL  Debs.,  vol.  494,  col.  1028:  14  March  1988;  see  also  HL  Debs.,  vol.  495,  col. 
92:  22  March  1988) 
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In  reply  to  a  question  on  the  subject  of  Security  Council  Resolution  No. 
598,  concerning  the  Iran/Iraq  war,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  stated  in  part: 

.  .  .  it  is  a  fact,  .  .  .  that  Resolution  598  is  mandatory  and  it  is  underpinned  by 
the  unity  of  the  five.  It  has  been  adopted  unanimously;  it  must  be  obeyed  and  it 
remains  the  best  basis  for  a  negotiated  settlement.  We  must  therefore  move  to 
measures  to  enforce  implementation  .  .  . 

(HL  Debs.,  vol.  494,  col.  1034:  15  March  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  have  played  a  leading  role  as  a  permanent  member  of  the  Security  Council  to 
bring  about  a  negotiated  settlement  to  the  Iran-Iraq  conflict.  We  shall  continue 
to  do  our  utmost  to  support  the  United  Nations  Secretary  General  in  his  work  to 
reach  a  settlement  via  United  Nations  Security  Council  resolution  598  and  in  such 
follow-up  measures  as  may  be  necessary  to  achieve  compliance  with  this  mandatory 
resolution. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  j//  :  29  April  1988) 

Part  Three:  II.  B.  1.  Subjects  of  international  law — international  organiz¬ 
ations — particular  types  of  organizations — universal  organizations 

In  reply  to  the  question  whether  Her  Majesty’s  Government  intends  to 
continue  membership  of  the  United  Nations,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

Yes.  The  United  Kingdom  was  one  of  the  founders  of  the  United  Nations,  was  a 
prime  architect  of  its  charter,  and  is  a  permanent  member  of  the  Security  Council. 
We  seek  to  make  maximum  use  of  the  United  Nations  to  promote  the  peaceful 
settlement  of  disputes,  to  preserve  international  peace,  to  further  international  co¬ 
operation,  to  protect  human  rights  and  to  spread  the  rule  of  international  law. 

(HL  Debs.,  vol.  493,  col.  488:  15  February  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

The  United  Kingdom  has  always  opposed  moves  to  suspend  South  African 
membership  of  the  International  Atomic  Energy  Agency  because  of  the  importance 
we  attach  to  the  principle  of  universality  for  United  Nations  technical  agencies. 

(HC  Debs.,  vol.  139,  Written  Answers,  col.  216  :  26  October  1988;  see  also  ibid., 
vol.  142,  Written  Answers,  col.  29 y :  30  November  1988) 

Part  Three:  III.  D.  Subjects  of  international  law — subjects  of  inter¬ 
national  law  other  than  States  and  organizations — mandated  and  trust 
territories,  Namibia 

(See  also  Part  Three:  II.  A.  3.  (items  of  23  February  and  14  March 
1988),  above) 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  have  not  been  represented  at  conferences  of  the  United  Nations  Council  for 
Namibia,  which  we  do  not  recognise. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.jSj:  19  April  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  believe  that  the  South  Africans  should  end  their  unlawful  occupation  of 
Namibia.  We  remain  committed  to  Namibian  independence  on  the  basis  of  United 
Nations  Security  Council  resolution  435  and  without  preconditions.  We  support 
efforts  by  the  Lmited  Nations  Secretary  General  and  the  United  States  Adminis¬ 
tration  to  secure  the  implementation  of  resolution  435. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  464 :  4  May  1988) 

Part  Three:  III.  F.  Subjects  of  international  law — subjects  of  inter¬ 
national  lazv  other  than  States  and  organizations — miscellaneous 

In  the  course  of  a  debate  in  the  UN  General  Assembly  on  29  February 
1988  considering  the  report  of  the  Committee  on  Relations  with  the  Host 
Country,  the  representative  of  the  Federal  Republic  of  Germany  stated: 

I  have  the  honour  to  speak  in  this  debate  on  behalf  of  the  12  States  members  of 
the  European  Community. 

With  regard  to  the  matter  under  discussion  the  Twelve  reiterate  their  position: 
they  fully  share  the  views  already  expressed  by  both  the  Secretary-General  of  the 
United  Nations  and  the  United  States  Secretary  of  State,  Mr  George  Shultz,  to  the 
effect  that  the  United  States  is  under  an  obligation  to  permit  PLO  Observer 
Mission  personnel  to  enter  and  remain  in  the  United  States  to  carry  out  their 
official  functions  at  United  Nations  Headquarters.  They  therefore  supported  reso¬ 
lution  42/210  B  adopted  by  the  General  Assembly  at  its  forty-second  session. 

The  Headquarters  Agreement  is  binding  under  international  law,  and  the 
Twelve  urge  the  host  country  to  abide  by  its  international  legal  obligations  and  not 
to  implement  its  legislation  in  a  way  that  would  prevent  the  discharge  of  the  official 
functions  of  the  PLO  Observer  Mission  to  the  United  Nations.  At  the  very  least, 
the  host  country  should  settle  this  matter  through  the  procedure  set  out  in  section 
21  of  the  Headquarters  Agreement  and  therefore  agree  to  the  request  of  the 
Secretary-General  to  enter  formally  into  the  dispute  settlement  procedure  and  con¬ 
sent  to  the  establishment  of  an  arbitral  tribunal. 

We  expect  that  the  present  arrangements  for  the  PLO  Observer  Mission  will  not 
be  curtailed  or  otherwise  affected  pending  a  decision  by  the  arbitral  tribunal. 

The  Twelve  express  their  hope  that  this  matter  can  still  be  resolved  in  a  way 
which  corresponds  to  the  Headquarters  Agreement  and  would  allow  the  PLO 
Observer  Mission  to  establish  and  maintain  premises  and  adequate  functional 
facilities,  and  would  enable  the  personnel  of  the  Mission  to  enter  and  remain  in  the 
United  States  to  carry  out  their  official  functions. 

(A/42/PV.  101,  pp.  51-2) 
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In  explanation  of  vote  in  the  UN  General  Assembly  on  30  November 
1988,  the  UK  Permanent  Representative  to  the  UN,  Sir  Crispin  Tickell, 
stated  in  part: 

I  wish  to  make  clear  that  in  the  view  of  the  British  Government  Mr  Yasser  Ara¬ 
fat,  Chairman  of  the  Executive  Committee  of  the  Palestine  Liberation  Organis¬ 
ation,  should  have  been  allowed  to  come  to  the  Lmited  Nations  Headquarters  in 
New  York.  This  is  the  legal  obligation  of  the  United  States.  My  delegation 
endorses  the  opinion  given  on  this  matter  by  the  United  Nations  Legal  Counsel. 

(A/43/PV.65,  p.  47) 

Part  Four:  V.  The  individual  (including  the  coiforation)  in  international 
lazv — statelessness,  refugees 

(See  also  Part  Four:  VI.  (item  of  17  March  1988),  below) 

During  a  debate  in  the  House  of  Lords  on  the  third  reading  of  the  Immi¬ 
gration  Bill,  the  Minister  of  State,  Home  Office,  Earl  Ferrers,  stated: 

The  noble  Lord,  Lord  Hylton,  referred  to  refoulement.  He  explained,  rightly, 
that  under  the  United  Nations  Convention  on  Refugees  signatory  states  are  prohi¬ 
bited,  except  under  certain  special  circumstances,  from  sending  a  refugee  who  has 
demonstrated  a  well-founded  fear  of  persecution  back  to  the  country  in  which  he 
may  be  prosecuted. 

I  was  shocked  when  the  noble  Lord  said  that  the  assurances  which  my  noble 
friend  Lord  Windlesham  gave  during  his  distinguished  period  at  the  Home  Office, 
and  even  such  remarks  that  I  have  made,  have  been  flouted.  He  said  that  the 
United  Kingdom  is  flouting  the  convention.  I  am  surprised  at  that.  The  United 
Kingdom  most  emphatically  does  not  practise  refoulement .  We  carry  out  our  obli¬ 
gations  under  the  convention.  That  is  a  totally  different  matter  from  returning  to 
his  own  country  a  person  who  comes  here  but  who  does  not  qualify  for  refugee 
status. 

There  must  be  a  qualification  for  refugee  status.  That  is  different  from  returning 
to  a  third  country  an  applicant  who  had  already  found  safety.  Every  signatory  state 
must  retain  the  right  to  take  such  action  if  it  is  to  distinguish  between  the  deserving 
applicant,  whom  we  all  wish  to  see  looked  after,  and  the  undeserving  applicant. 

The  United  Kingdom  meticulously  carries  out  its  obligations  under  the  [UN 
Convention  on  Refugees,  1951].  The  fact  that  we  have  granted  refugee  status  to 
more  than  8,000  people  since  1979,  as  well  as — let  us  remember  this — allowing  a 
further  7,000  to  stay  although  they  did  not  qualify  for  refugee  status,  demonstrates 
that  we  operate  that  policy  fairly. 

(HL  Debs.,  vol.  495,  cols.  1660-1 :  21  April  1988) 

With  regard  to  a  new  policy  towards  Vietnamese  boat  people  coming  to 
Hong  Kong,  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs 
wrote : 

The  overwhelming  majority  of  the  new  arrivals  are  ethnic  Vietnamese.  Most 
come  from  North  \  letnam  and  have  no  family  links  outside  Vietnam.  They  cannot 
be  described  as  political  refugees  as  defined  by  UNHCR.  Their  prospects  for 
resettlement  in  the  West  are  virtually  non-existent.  It  was  clear  to  me  that  Hong 
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Kong  could  no  longer  offer  itself  to  this  stream  of  people  as  a  transit  point  to  a 
future  that  does  not  and  cannot  exist. 

(HC  Debs.,  vol.  135,  Written  Answers,  col.  121 :  14  June  1988) 

Part  Four:  VI.  The  individual  (including  the  corporation)  in  international 
law — immigration  and  emigration,  extradition,  expulsion  and  asylum 

(See  also  Part  Five:  VIII.  A.  (item  of  4  May  1988),  and  Part  Eight:  II. 
D.  (item  of  8  February  1988),  below) 

In  reply  to  questions,  the  Attorney-General  wrote: 

A  total  of  20  warrants,  issued  in  respect  of  six  persons,  have  been  submitted  to 
the  Irish  authorities  since  the  date  of  entry  into  force  of  the  Irish  Extradition 
(Amendment)  Act  1987. 

17  of  those  20  warrants,  issued  in  respect  of  four  of  those  six  persons,  are  covered 
by  section  44A  of  the  Irish  Extradition  Act  1965  (added  by  section  2(1)  of  the 
Extradition  (Amendment)  Act  1987),  which  relates  to  directions  to  be  given  by  the 
Irish  Attorney-General  concerning  the  backing  of  warrants. 

One  warrant,  covered  by  section  44A,  is  to  be  withdrawn,  the  person  in  respect 
of  whom  it  was  issued  having  returned  of  his  own  volition  to  the  United  Kingdom. 

The  requirements  for  the  backing  of  warrants  in  the  Republic  of  Ireland  are  laid 
down  in  part  III  of  the  Irish  Extradition  Act  1965,  the  Extradition  (European  Con¬ 
vention  on  the  Suppression  of  Terrorism)  Act  1987  and  the  Extradition  (Amend¬ 
ment)  Act  1987.  Under  the  last  mentioned  Act,  I  understand  that  the  Irish 
Attorney-General  is  required  to  give  a  direction  that  certain  warrants  for  the  arrest 
of  a  fugitive  shall  not  be  backed  for  execution  by  the  Garda  Siochana  unless  he  is  of 
the  opinion  that  there  is  a  clear  intention  to  prosecute  or  to  continue  the  prosecu¬ 
tion  of  the  fugitive  and  such  intention  is  founded  on  the  existence  of  sufficient  evi¬ 
dence.  The  Government  have  been  concerned  that  these  new  provisions  now 
inserted  into  the  Irish  Extradition  Act  1965  would  present  impediments  to  extradi¬ 
tion  from  the  Irish  Republic.  (That  Act  before  this  amendment  had  effectively 
reciprocated  the  provisions  of  the  relevant  United  Kingdom  legislation,  contained 
in  the  Backing  of  Warrants  (Republic  of  Ireland)  Act  1965.)  The  Government 
made  those  concerns  known  to  the  Irish  Government  when  the  terms  of  the 
amending  legislation  were  first  intimated.  In  particular,  the  Government  were  con¬ 
cerned  that  they  might  lead  to  a  requirement  that  the  Irish  courts  be  furnished  with 
the  actual  evidence  supporting  any  warrant  submitted  for  backing  in  the  event  of  a 
challenge  to  the  execution  of  such  warrant.  The  Government  considered,  and  still 
consider,  that  seriously  damaging  consequences  for  the  intended  criminal  proceed¬ 
ings  in  the  United  Kingdom  could  follow  if  that  were  to  occur. 

I  have  notified  my  counterpart  in  the  Irish  Republic  that  I  am  entirely  willing  to 
provide  him  in  each  instance  with  a  note  from  me  confirming  that  the  United  King¬ 
dom  prosecuting  authorities  had  considered  the  evidence,  as  they  are  required  to 
do;  that  they  were  satisfied  that  it  was  sufficient  to  found  a  prosecution;  and  that 
there  was  a  settled  intention  to  prosecute  accordingly.  I  have  also  agreed  to  his 
request  that  I  provide  him  in  each  instance  with  a  note  setting  out  the  relevant  law. 

I  had  hoped  that  these  particulars  would  be  sufficient  to  satisfy  the  require¬ 
ments  of  the  new  Irish  legislation,  but  the  Irish  Attorney-General  has  indicated 
that  this  is  not  the  case.  In  these  circumstances,  I  am  considering  with  the  Irish 
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Attorney-General  what  practicable  steps  can  yet  be  taken  to  secure  the  important 
mutual  objective  of  enabling  extradition  between  our  two  countries  to  proceed 
effectively. 

(HC  Debs.,  vol .  127,  Written  Answers,  cols.  685-6 :  18  February  1988;  see  also 
HC  Debs.,  vol.  130,  Written  Answers,  col.  486 :  30  March  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote  in  part: 

There  is  no  obligation  under  the  United  Nations  convention  on  refugees  to 
monitor  the  treatment  of  unsuccessful  asylum  seekers  after  return  to  their  country 
of  origin,  and  we  have  no  mechanism  for  doing  so. 

(HC  Debs.,  vol.  129,  Written  Answers,  col.  655:  17  March  1988) 

During  the  report  stage  of  the  Immigration  Bill  in  the  House  of  Lords,  the 
Government  spokesman,  Earl  Ferrers,  proposed  the  following  new  clause: 

Members  of  diplomatic  missions 

At  the  beginning  of  subsection  (3)  of  section  8  of  the  principal  Act  (exemption 
from  immigration  control  for  members  of  diplomatic  missions  etc)  there  shall  be 
inserted  the  words  ‘Subject  to  subsection  (3A)  below,’  and  after  that  subsection 
shall  be  inserted — 

‘(3A)  In  the  case  of  a  member  of  a  mission  other  than  a  diplomatic  agent 

(within  the  meaning  of  the  said  Act  of  1964)  subsection  (3)  above  shall  apply 

only  if  he  enters  or  has  entered  the  United  Kingdom — 

(a)  as  a  member  of  that  mission;  or 

(b)  in  order  to  take  up  a  post  as  such  a  member  which  was  offered  to  him 
before  his  arrival; 

and  references  in  that  subsection  to  a  member  of  a  mission  shall  be  construed 
accordingly.’ 

Earl  Ferrers  then  stated: 

...  it  may  be  for  the  convenience  of  your  Lordships  if  I  speak  to  Amendments 
Nos.  1  and  18  together. 

The  amendment  to  Section  8(3)  of  the  1971  Act  is  being  proposed  to  address  an 
area  of  actual  and  potential  abuse.  I  apologise  for  introducing  this  amendment  at  a 
fairly  late  stage  in  the  Bill,  but  we  are  anxious  to  take  this  opportunity  to  deal  with  a 
problem. 

The  problem  arises  from  the  fact  that  at  present  Section  8(3)  of  the  Immigration 
Act  of  1971  confers  exemption  from  immigration  control  on  all  members  of  a 
mission  within  the  meaning  of  the  Diplomatic  Privileges  Act  1964,  together  with 
members  of  their  family  forming  part  of  the  household.  This  extends  to  all  locally- 
engaged  staff;  that  is  to  say,  someone  who  has  come  to  this  country  for  another 
purpose  and  has  been  taken  into  employment  by  a  mission.  But  locally-engaged 
staff  are  not  generally  accorded  any  other  form  of  diplomatic  immunity  or  privi¬ 
lege. 

Immunities  and  privileges  are  not  granted  to  locally-engaged  staff  if  they  are  per¬ 
manently  resident  in  the  United  Kingdom.  In  effect,  the  Foreign  and  Common¬ 
wealth  Office  considers  all  locally-engaged  staff  to  be  permanently  resident  unless 
it  receives  formal  notification  from  the  mission  to  confirm  that  an  individual  is  only 
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temporarily  resident  and  that  he  intends  to  depart  when  his  employment  in  the 
United  Kingdom  finishes.  In  practice,  at  present  all  locally-engaged  staff  are 
exempt  from  immigration  control,  while  virtually  all  enjoy  no  other  form  of 
immunity  or  privilege. 

This  exemption  is  exploited  by  people  who  seek  to  prolong  their  stay  in  this 
country  when  they  would  not  otherwise  qualify  to  do  so.  There  is  scope  for  abuse 
in  two  ways.  First,  missions  may  employ  people  who  are  already  in  the  United 
Kingdom  as  illegal  entrants,  or  on  temporary  admission,  or  as  overstayers.  This 
employment  places  the  person  concerned  beyond  immigration  control.  He  cannot 
be  deported;  nor  can  he  be  made  subject  to  the  immigration  legislation.  In  effect, 
such  a  person  can  stay  in  the  United  Kingdom  for  so  long  as  he  remains  employed 
by  the  mission. 

Secondly,  missions  may  be  used  as  safe  havens  by  prospective  overstayers.  An 
immigrant  awaiting  the  outcome  of  an  appeal  against  a  refusal  to  vary  his  stay  can 
join  the  staff  of  a  mission  and  remain  there  even  after  his  appeal  has  failed.  He  can¬ 
not  then  be  deported.  The  control  can  also  be  frustrated  by  those  who  could  other¬ 
wise  be  in  breach  of  no-employment  conditions,  that  is,  people  who  are  admitted  as 
visitors  or  students,  for  example. 

We  are  not  concerned  here  with  those  who  are  appointed  as  full  diplomatic 
agents.  The  problem  relates  to  those  who  take  up  administrative  and  technical 
posts  or  service  staff  such  as  chauffeurs  or  caretakers.  These  are  the  positions  that 
are  the  subject  of  the  proposed  amendment. 

The  effect  of  the  new  clause  will  be  that  locally-engaged  staff  in  these  non- 
diplomatic  posts  and  their  families,  will  no  longer  be  exempt  from  immigration 
control.  Missions  will  continue  to  be  able  to  employ  locally-engaged  staff  in  these 
categories  provided  that  their  immigration  status  enables  them  to  take  employ¬ 
ment.  It  may  also  be  possible  for  others  to  be  employed  in  these  categories,  but 
only  if  the  mission  notifies  the  Foreign  and  Commonwealth  Office  of  their  appoint¬ 
ment  in  accordance  with  the  Vienna  Convention  on  Diplomatic  Relations.  The 
Foreign  and  Commonwealth  Office  will  then  need  to  be  satisfied  that  the  individual 
is  in  bona  fide  employment  and  is  entitled  to  immunities  and  privileges. 

The  proposed  amendment  puts  into  practice  the  advice  which  was  given  to 
missions  by  the  Vice  Marshal  of  the  Diplomatic  Corps  that  they  should  not 
employ  people  who  would  not  otherwise  be  permitted  to  work  in  the  United 
Kingdom. 

The  proposed  amendment  would  not  apply  retrospectively.  Those  already 
employed  by  missions  would  retain  their  exemption  from  immigration  control 
while  they  remain  in  that  capacity.  These  arrangements  will  be  fully  explained  to 
missions  before  the  amendment  comes  into  effect.  The  proposed  consequential 
amendment  to  Clause  11  will  provide  for  the  amendment  to  Section  8(3)  to  be 
brought  into  effect  by  means  of  a  commencement  order. 

(HL  Debs.,  vol.  495,  cols.  979-80:  12  April  1988) 

Part  Four:  VII.  The  individual  (including  the  corporation)  in  inter¬ 
national  law — protection  of  human  rights  and  fundamental  freedoms 

(See  also  Part  Three:  I.  A.  3.  (item  of  30  March  1988)  and  Part  Three: 
I.  C.  4.  (item  of  15  July  1988),  above,  and  Part  Five:  VIII.  A.  (item  of  28 
June  1988)  and  Part  Fourteen:  I.  B.  8.,  below) 
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In  commencing  a  lengthy  account  of  the  implementation  by  the  USSR 
and  the  Eastern  European  countries  of  the  provisions  of  the  Helsinki  Final 
Act,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

During  the  last  six  months  to  31  December  1987,  Soviet  and  East  European 
implementation  of  their  Helsinki  commitments  continued  to  carry  special  signifi¬ 
cance  in  the  light  of  the  third  CSCE  follow-up  meeting  currently  under  way  in 
Vienna.  Overall,  compliance  with  CSCE  commitments  continued  to  be  unsatisfac¬ 
tory,  with  persistent  breaches  of  the  provisions  relating  to  human  rights  and  funda¬ 
mental  freedoms,  although  the  record  varied  from  country  to  country. 

(HC  Debs.,  vol.  125,  Written  Answers,  col.  285:  13  January  1988;  see  also  HL 
Debs.,  vol.  492,  cols.  975-9:  1  February  1988) 

In  the  course  of  a  speech  on  1 1  February  1988  in  the  UN  Commission  on 
Human  Rights  on  the  subject  of  racism  in  South  Africa,  the  UK  represen¬ 
tative,  Mr  H.  Steel,  stated: 

South  Africa  is  not,  of  course,  the  only  country  where  racial  discrimination  and 
other  violations  of  human  rights  occur.  But,  as  others  have  stressed,  it  has  this 
unique  feature.  It  is  the  only  country  where  racial  discrimination  is  institution¬ 
alised  at  every  level.  In  its  every  aspect,  the  South  African  system  offends  against 
the  United  Nations  Charter  and  the  Universal  Declaration.  Nor  does  it  stop  there. 
It  is  not  simply  that  apartheid  is  itself  a  violation  of  human  rights — though  it  cer¬ 
tainly  is.  The  enforcement  of  apartheid  necessarily  leads  to  further  violations  of 
human  rights:  detention  without  charge  or  trial;  restrictions  on  freedom  of 
expression;  police  brutality;  and  many  other  equally  obnoxious  practices.  The 
United  Kingdom  Government  has  consistently  condemned  apartheid  and  the 
oppressive  measures  used  to  enforce  it. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN.  4/1988/ 
SR.  15,  pp.  6-7) 

In  the  course  of  a  speech  in  the  UN  Commission  on  Human  Rights  on  16 
February  1988,  the  UK  alternate  representative,  Ms  E.  Young,  stated: 

The  promotion  of  human  rights  is  one  of  the  purposes  of  the  United  Nations, 
under  the  Charter  which  binds  us  all.  There  is  nothing  more  fundamental  to  the 
success  of  the  endeavours  of  the  United  Nations  in  any  field  than  the  protection 
and  promotion  of  human  rights.  For  there  can  be  no  lasting  security  or  sustained 
economic  and  social  progress  without  respect  for  human  rights. 

The  United  Nations  machinery  for  the  promotion  and  protection  of  human 
rights  has  been  built  up  with  care  over  many  years.  We  must  ensure  that  we  take  no 
action  which  might  inadvertently  damage  a  system  which  is  undoubtedly  one  of  the 
most  successful  areas  of  United  Nations  activity. 

As  foreseen  in  Article  68  of  the  Charter,  this  Commission  is  the  focal  point  of 
human  rights  activities  in  the  United  Nations.  In  its  early  years,  the  Commission’s 
main  task  was  the  establishment  of  international  standards  and  instruments.  Central 
to  this  purpose  was  the  elaboration  of  the  International  Bill  of  Human  Rights,  the 
Universal  Declaration  and  the  two  International  Covenants  to  which  the  Universal 
Declaration  led.  This  International  Bill  of  Human  Rights,  together  with  the 
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related  instruments  which  have  been  elaborated  over  the  years,  constitutes  an 
integral  system  which  is  the  essential  framework  for  protection  of  the  individual 
through  respect  for  all  his  rights. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  speech  on  17  February  1988  in  the  UN  Commission  on 
Human  Rights,  the  UK  representative,  Mr  H.  Steel,  stated: 

First,  then,  the  Covenants.  The  United  Kingdom  Government  regards  the  two 
International  Covenants,  together  with  the  Universal  Declaration,  as  together  con¬ 
stituting  the  corner-stone  of  the  grand  structure  of  instruments  which  make  up  the 
United  Nations  Code  of  Human  Rights.  In  the  field  of  human  rights,  the  Coven¬ 
ants  represent  both  an  inspiring  embodiment  of  the  values  which  all  members  of 
the  international  community  hold  dear — or  should  hold  dear — and,  more  con¬ 
cretely,  an  authoritative  enumeration  and  definition  of  the  legal  norms  with  which 
it  is  right  that  all  States  should  agree  to  comply. 

My  Government  therefore  attaches  great  importance  to  the  widest  possible 
adherence  to  the  Covenants,  not  merely  by  routine  acknowledgements,  however 
sincere  these  may  be,  of  their  moral  value  and  authority  but  by  explicit  and  defini¬ 
tive  acceptance  of  the  Covenants  as  legally  binding  treaties — treaties  which  impose 
legal  obligations  upon  States,  which  confer  legal  rights  on  human  beings  and  which 
enable  the  international  community,  through  the  appropriate  machinery  in  each 
case,  to  monitor  the  performance  of  those  obligations  and  the  enjoyment  of  those 
rights.  We  therefore  urge  once  again  that  States  which  have  not  yet  done  so  should 
consider  ratifying  or  acceding  to  the  Covenants  as  soon  as  possible.  We  also  urge 
that  the  greatest  possible  support  should  be  given  to  the  Human  Rights  Committee 
established  under  the  Civil  and  Political  Covenant  and  to  the  Economic,  Social  and 
Cultural  Committee  which  has  been  established  to  monitor  the  implementation  of 
the  other  Covenant.  It  is  important  that  these  two  Committees  should  have  all  the 
resources  that  they  need  to  fulfil  their  tasks  and  also  that  States  should  conscien¬ 
tiously  furnish  them  with  the  information  and  materials  which  they  are  entitled  to 
receive  under  their  respective  instruments. 

In  the  same  context,  I  must  repeat  what  my  delegation  has  said  so  many  times 
about  the  vital  importance  of  providing  these  two  treaty-monitoring  Committees 
with  summary  records  of  their  proceedings.  We  think  it  no  exaggeration  to  say  that 
that  is  an  essential  facility  for  them.  It  is  a  facility  which  brings  benefits  in  all  direc¬ 
tions.  It  makes  the  Committees  themselves  more  cost-effective;  it  enables  them  to 
build  up  an  essential  corpus  of  case  law  over  the  years;  it  provides  a  repertory  of 
practice  and  expertise  which  new  members  of  each  Committee — and,  for  that 
matter,  experienced  members  also — can  draw  on  and  which  is  also  available  to 
interested  non-members;  and,  not  least  of  all,  it  makes  it  easier  for  individuals  to 
gain  a  greater  knowledge  of  their  rights  and  of  the  mechanisms  open  to  them  to  pre¬ 
vent  or  secure  redress  for  the  violation  of  their  rights. 

So  much  for  the  Covenants.  The  other  topic  on  which  I  want  to  say  a  few  brief 
words  today  is  the  general  topic  of  economic,  social  and  cultural  rights  and,  con¬ 
nected  with  that,  the  specific  question  of  the  right  to  development. 

First,  I  want  to  dispose  of  any  misconception  that  may  still  remain  that  the 
United  Kingdom  Government  does  not  really  accept  the  concept  of  economic, 
social  and  cultural  rights  or  that  it  regards  them  as  of  an  inferior  order  to  civil  and 
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political  rights.  No  such  misconception  should  remain  after  all  that  my  delegation 
has  said  on  this  matter  but,  in  case  it  does,  I  want  to  make  the  position  crystal- 
clear.  Our  acceptance  of,  and  our  allegiance  to,  these  rights  is  equal  to  that  of  any 
delegation  here.  What  we  do  say — and  this  is  both  vitally  important  in  our  eyes  and 
perhaps  the  source  of  any  genuine  misconception — is  that  both  kinds  of  rights  are 
rights  of  individuals,  and  human  beings:  they  are  not  rights  of  Governments  or 
countries  or  States  or  of  any  other  corporate  or  collective  entity  of  that  kind.  To 
some  delegations  that  distinction  may  be  unwelcome,  or  it  may  seem  unreal  or 
irrelevant.  To  us  it  is  very  real,  very  relevant  and  very  important.  I  would  ask  all 
other  delegations  here  to  understand  that  so  that  we  may  have  a  fruitful  meeting  of 
minds  on  this  topic. 

Connected  with  this,  as  I  have  said,  is  our  attitude  to  the  concept  of  the  right  to 
development.  Our  inclination  is  to  see  this  as  being,  when  truly  analysed,  not  an 
independent  and  autonomous  right  (whose  theoretical  source  would  indeed  be 
hard  to  identify)  but  rather  the  working-out — perhaps  a  synthesis,  a  coming- 
together  would  be  a  better  description — of  various  rights  that  are  themselves  guar¬ 
anteed  by  the  provisions  of  the  two  International  Covenants.  It  is  therefore,  like 
the  rights  from  which  it  derives,  essentially  a  right  of  human  beings,  of  individuals: 
it  is  not  a  right  of  States  or  Governments. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN. 4/1988/ 

SR. 23,  p.  9) 

In  a  speech  in  the  UN  Commission  on  Human  Rights  on  23  February 
1988,  the  UK  Representative,  Mr  H.  Steel,  stated: 

The  entry  into  force  in  June  last  year  of  the  Convention  against  Torture  and 
Other  Cruel,  Inhuman  or  Degrading  Treatment  or  Punishment  was  an  important 
step  forward.  It  is  particularly  encouraging  that  the  Convention,  which  has  now 
been  ratified  by  28  States,  came  into  force  only  a  little  over  two  years  after  it  had 
been  opened  for  signature.  That  is  clear  evidence  of  the  will  of  the  international 
community  that  this  evil  phenomenon  should  be  eradicated.  The  United  Kingdom 
signed  the  Convention  shortly  after  it  was  opened  for  signature,  and  we  shall  ratify 
it  as  soon  as  the  technicalities  of  legislation — for  example,  conferring  extra-territor¬ 
ial  jurisdiction  on  our  courts — can  be  completed. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN. 4/1988/ 
SR. 32,  p.  6) 

In  the  course  of  a  speech  in  the  same  Commission  on  4  March  1988,  Mr 
Steel  remarked: 

All  of  us  must  remain  deeply  disturbed  by  the  human  rights  situation  in  Iran.  I 
repeat  once  more,  on  behalf  of  my  Government,  that  Iran  is  bound  to  respect  all 
the  provisions  of  the  Universal  Declaration,  the  International  Covenants,  and  the 
other  human  rights  instruments  to  which  it  is  a  party.  This  is  not  a  matter  of  policy 
or  choice,  it  is  a  matter  of  solemn  obligation.  As  the  Special  Representative  makes 
clear  in  his  report,  international  law  cannot  tolerate  a  selective  approach  to  legal 
obligations.  We  call  on  the  Iranian  Government,  to  acknowledge  and  observe  all  its 
obligations,  in  particular  those  under  the  International  Covenant  on  Civil  and  Pol¬ 
itical  Rights. 

(Ibid.;  see  also  E/CN.4/1988/SR.47,  p.  7) 
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He  later  stated: 

We  urge  the  Romanian  Government  to  comply  with  its  legal  undertakings  under 
both  International  Covenants. 

(Ibid.;  see  also  E/CN.4/1988/SR.47,  p.  8) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  proposes  to 
accede  to  the  optional  protocol  to  the  International  Covenant  on  Civil  and 
Political  Rights,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Lord  Glenarthur,  stated: 

...  we  have  no  plans  to  do  so.  We  have  accepted  the  optional  articles  of  the 
European  convention  on  human  rights  which  recognise  both  the  right  of  individual 
petition  and  the  compulsory  jurisdiction  of  the  European  Court  of  Human  Rights. 
We  do  not  believe  that  becoming  a  party  to  the  optional  protocol  would  enhance 
the  protection  of  individual  rights  in  this  country. 

(HL  Debs.,  vol.  495,  col.  591:  28  March  1988) 

He  was  then  asked  the  following  question: 

...  as  the  United  Kingdom  has  ratified  the  International  Covenant  on  Civil 
and  Political  Rights,  should  we  not  also  ratify  the  optional  protocol,  which  enables 
the  human  rights  committee  of  the  United  Nations  to  examine  claims  from  private 
individuals,  from  wherever  they  may  be  made,  that  they  are  the  victim  of  violation 
of  the  rights  set  out  in  the  covenant?  Is  it  not  the  case  that  several  states  which  are 
party  to  the  European  convention  are  also  party  to  the  optional  protocol?  As  a 
general  principle,  therefore,  should  not  all  instruments  of  international  law  be  rati¬ 
fied  by  member  states  of  the  United  Nations? 

Lord  Glenarthur  replied: 

I  certainly  understand  the  force  of  that  argument.  However,  we  believe  that  our 
acceptance  of  the  optional  articles  of  the  European  convention  provides  better  pro¬ 
tection  than  the  optional  protocol.  Indeed,  the  machinery  of  the  European  conven¬ 
tion  is  binding  upon  those  who  sign  it,  whereas  the  optional  protocol  would  not  be. 
It  is  of  course  true  that  other  countries  have  made  the  link  and  ratified  the  optional 
protocol,  but  I  cannot  speak  for  them. 

(Ibid.) 

In  reply  to  questions  on  the  subject  of  the  imprisonment  of  Palestinians 
by  Israel,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord 
Glenarthur,  stated: 

...  we  have  made  clear,  in  the  United  Nations  and  elsewhere,  our  view  that  the 
Israeli  authorities  should  respect  international  law  and  human  rights  standards  in 
their  administration  of  the  occupied  territories.  We  shall  continue  to  take  appropri¬ 
ate  opportunities  to  do  so. 

Deportation  is  contrary  to  international  law  and  will  only  create  new  martyrs  to 
the  Palestinian  cause  and  fuel  resentment. 

We  believe  that  implementation  of  Security  Council  Resolution  242  remains  the 
main  goal  to  be  achieved.  As  part  of  the  proposal  the  Israelis  should  withdraw  from 
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the  territories  occupied  since  1967  and  meanwhile  should  administer  its  occupation 
in  compliance  with  international  law  and  human  rights  standards. 

(HL  Debs.,  vol.  495,  col.  1142:  14  April  1988;  see  also  HC  Debs.,  vol.  134,  Writ¬ 
ten  Answers,  col.  613:  8  June  1988) 

In  reply  to  a  question,  the  Minsiter  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Romanian  authorities  are  aware  of  the  concern  in  the  United  Kingdom 
about  human  rights  in  Romania.  We  have  raised  these  issues  in  ministerial  con¬ 
tacts.  In  a  speech  at  the  CSCE  follow-up  meeting  in  Vienna  on  15  April,  I  drew 
attention  in  particular  to  religious  rights  and  those  of  national  minorities  in  Roman¬ 
ia.  We  hope  that  the  Vienna  meeting  will  result  in  improved  respect  for  the  rights 
of  national  minorities,  in  Romania  as  elsewhere. 

(HC  Debs.,  vol.  134,  Written  Answers,  col.  464 :  7  June  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

We  have  had  to  protest  twice  to  the  Czechoslovak  Government  about  violent 
police  actions.  We  are  concerned  about  Czechoslovakia’s  failure  to  honour  all  its 
commitments  in  the  field  of  human  rights. 

(HC  Debs.,  vol.  134,  Written  Answers,  col.  6/7  :  8  June  1988) 

In  reply  to  a  question,  the  Attorney-General  wrote  in  part: 

The  European  Court  of  Human  Rights  has  delivered  22  judgments  since  1979  in 
cases  concerning  the  United  Kingdom  (excluding  article  50  judgments,  which  con¬ 
cern  damages  and  costs),  of  which  the  details  are  as  set  out: 


Date  of  judgment 

Name  of  case:  subject  matter 

Outcome 

13  August  1981 

Young,  James  and  Webster 
(closed  shop) 

Breach  of  Article  1 1 . 

22  October  1981 

Dudgeon  (homosexuality: 
Northern  Ireland) 

Breach  of  Article  8. 

5  November  1981 

X  (mental  patient:  right  to 
have  detention  reviewed) 

No  breach  of  Article 

5(1).  Breach  of  Article 
5(4)- 

No  breach  of  Article  3. 
Breach  of  Article  2  of 
Protocol  No.  1 . 

25  February  1982 

Campbell  and  Cosans 
(corporal  punishment  in  state 
schools:  respect  for  parents’ 
philosophical  convictions) 

25  March  1983 

Silver  (prisoners’ 
correspondence) 

Breach  of  Articles  6(1),  8 
and  13. 

28  June  1984 

Campbell  and  Fell  (prison 
visitors;  conduct  of 
disciplinary  proceedings) 

Breach  of  Article  6  in 
two  respects  and  of 
Articles  8  and  13.  No 
breach  of  Article  6  on  the 
other  points  at  issue. 
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Date  of  judgment 

Name  of  case:  subject  matter 

Outcome 

2  August  1984 

Malone  (telephone  tapping) 

Breach  of  Article  8. 

28  May  1985 

Ashingdane  (detention  of 
mental  patient) 

No  breach  of  Article 

Si1),  5(4)  or  6. 

28  May  1985 

Abdulaziz,  Cabales  and 
Balkandali  (immigration: 
discrimination  on  grounds  of 
sex) 

Breach  of  Articles  13  and 
14  in  one  respect.  No 
other  breach  of  Article 

13  or  14.  No  breach  of 
Article  3  or  8. 

21  February  1986 

James  (leasehold  reform) 

No  breach  of  Article  1  of 
Protocol  No.  1,  or  of 
Articles  6(  1 )  and  13. 

8  July  1986 

Lithgow  (aircraft  and 
shipbuilding  nationalisation) 

No  breach  of  Article  1  of 
Protocol  No.  1,  or  of 
Article  14,  6(1)  or  13. 

17  October  1986 

Rees  (transsexual) 

No  breach  of  Article  8  or 

26  October  1986 

AGOSI  (forfeiture  by 
customs) 

12. 

No  breach  of  Article  1  of 
Protocol  No.  1 . 

24  November  1986 

Gillow 

Breach  of  Article  8  in  one 
respect.  No  breach  of 
Article  8  in  other 
respects,  or  of  Article  6 
or  14. 

2  March  1987 

Weeks  (parole) 

No  breach  of  Article 

5(1).  Breach  of  Article 
5(4)- 

2  March  1987 

Monnell  and  Morris  (criminal 
appeals) 

No  breach  of  Article 

5(0.  6(0>  6(3)(c)  or  14. 

8  July  1987 

O  (child  care) 

Breach  of  Article  6(1). 

No  breach  of  Article  8. 

8  July  1987 

H,  W,  B,  R  (childcare) 

Breach  of  Articles  6(1) 
and  8. 

27  April  1988 

Boyle  and  Rice  (prisoners’ 
correspondence  and  visits) 

No  breach  of  Article  13. 
Breach  of  Article  8  in 
respect  of  one  letter. 

(HC  Debs., 

vol.  137,  Written  Answers,  cols.  211 

-14:  13  July  1988) 

During  a  debate  on  the  subject  of  prisoners  of  conscience  in  the  Soviet 
Union,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr  Wil¬ 
liam  Waldegrave,  stated: 

The  Soviet  Union,  like  the  United  Kingdom,  is  a  signatory  of  the  United 
Nations  covenant  on  civil  and  political  rights,  and  of  the  Helsinki  Final  Act.  In 
signing  those  documents,  it  accepted  certain  responsibilities  concerning  the 
attitude  of  a  state  to  its  citizens.  Among  them  is  a  pledge  to  respect  ‘human  rights 
and  fundamental  freedoms,  including  the  freedom  of  thought,  conscience,  religion 
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or  belief’.  Yet  experience  has  shown  that  the  Soviet  authorities  have  failed  lamen¬ 
tably  to  observe  this  pledge  in  practice. 

We  have  every  right  to  be  concerned  about  that.  The  Final  Act  was  agreed  by 
states  working  together  as  equals,  and  it  has  equal  significance  for  each  of  them; 
there  is  no  escaping  this  fact.  When  we  deal  with  the  Soviet  Union  as  an  equal,  we 
expect  it  to  honour  commitments  freely  entered  into,  as  we  do. 

The  Soviet  Union  has  no  grounds  for  special  pleading.  It  cannot  claim  that  the 
commitment  to  respect  human  rights  and  fundamental  freedoms  somehow  applies 
less  to  it  than  to  others.  Article  52  of  the  Soviet  constitution  guarantees  freedom  of 
conscience  to  Soviet  citizens.  If  the  Soviet  Union  wants  to  be  taken  seriously  as  a 
responsible  interlocutor  in  the  community  of  nations,  it  must  be  prepared  to 
behave  like  one,  and  to  face  criticism  if  it  does  not. 

(HC  Debs.,  vol.  138,  cols.  830-1 :  29  July  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

...  we  regret  the  denial  of  basic  human  rights  wherever  they  occur.  We  are 
aware  of  reports  of  such  abuses  in  Iraq,  Iran  and  Turkey,  and  continue  to  take 
every  suitable  opportunity  to  voice  our  concern.  My  hon.  and  learned  Friend 
raised  this  when  he  visited  Iraq  in  February.  When  .  .  .  the  Secretary  of  State  for 
Foreign  and  Commonwealth  Affairs  met  the  Iraqi  Foreign  Minister  in  March,  he 
reiterated  our  concern  about  such  violations,  and  the  plight  of  Iraqi  Kurds  in  par¬ 
ticular.  We  have  also  protested  vigorously  about  the  use  of  chemical  weapons  on 
the  civilian  town  of  Halabja  in  Iraqi  Kurdistan. 

No  recent  representations  have  been  made  to  the  Turks  about  the  Kurds, 
but  ...  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs  did  raise 
the  issue  of  human  rights  in  general  when  he  met  the  Foreign  Minister  on  13  July 
during  President  Evren’s  visit. 

Although  no  specific  representations  about  the  Kurds  have  been  made  to  Iran, 
we  have  made  known  our  views  on  human  rights  abuses  in  Iran  on  a  number  of 
occasions,  and  have  co-sponsored  resolutions  on  this  issue  at  both  the  United 
Nations  General  Assembly  and  the  United  Nations  Commission  for  Human 
Rights. 

(Ibid.,  Written  Answers;  cols.  717-18 :  29  July  1988) 

On  21  September  1988,  the  Ambassadors  of  the  UK,  Federal  Republic 
of  Germany,  Italy,  France  and  the  Netherlands  delivered  the  following 
statement  to  the  Ministry  of  Foreign  Affairs  in  Rangoon,  Burma: 

On  behalf  of  governments  of  member  States  of  the  European  Community  here 
represented  we  must  protest  in  the  strongest  terms  at  the  renewed  killing  of 
unarmed  demonstrators  in  defiance  of  respect  for  human  rights. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  attach  great  importance  to  the  observance  of  human  rights  commitments. 
We  take  every  suitable  opportunity  of  raising  abuses  of  human  rights,  both  in 


INTERNATIONAL  LAW  1988  465 

general  terms  and  in  relation  to  individual  cases  where  appropriate,  with  the 
Governments  concerned. 

...  the  Secretary  of  State  for  Foreign  Affairs  last  raised  such  issues  in  meetings 
with  his  counterparts  in  Eastern  Europe  as  follows: 


Romania: 

Czechoslovakia: 

Bulgaria: 

GDR: 

Poland : 


November  1987  in  London 
June  1987  in  London 
September  1987  in  London 
November  1986  in  London 
December  1987  in  London 


In  addition,  he  wrote  to  the  Romanian  Foreign  Minister  in  September  this  year 
about  the  human  rights  implications  of  Romania’s  rural  redevelopment  programme 
(‘systematisation’) . 

Hungary’s  human  rights  record,  though  not  faultless,  is  good  by  comparison 
with  its  neighbours.  We  have  not  had  cause  to  raise  human  rights  issues  in  recent 
ministerial  contracts. 

(HC  Debs.,  vol.  138,  Written  Answers,  cols .g6i-2:  19  October  1988) 

In  a  speech  in  the  Sixth  Committee  of  the  UN  General  Assembly  on  25 
November  1988,  the  UK  representative,  Mr  A.  Aust,  referred  to  the  Draft 
Body  of  Principles  for  the  Protection  of  all  Persons  under  any  Form  of 
Detention  or  Imprisonment.  He  went  on: 

The  United  Kingdom  delegation  is  very  pleased  to  support  the  adoption  of  the 
Body  of  Principles  for  the  protection  of  all  persons  under  any  form  of  detention  or 
imprisonment.  Many  years  of  toil  have  produced  a  valuable  addition  to  the  inter¬ 
national  texts  on  human  rights.  Unfortunately,  breaches  of  human  rights  occur  all 
too  often  when  people  are  detained  or  imprisoned.  The  Body  of  Principles  will 
serve  as  important  further  guidance  to  governments  on  the  proper  treatment  of 
persons  who  are  deprived  of  their  liberty.  The  United  Kingdom  is  particularly 
gratified  that  this  year  agreement  was  reached  on  broadening  the  scope  of  the  Body 
of  Principles  to  cover  all  persons  under  any  form  of  detention  or  imprisonment, 
whether  or  not  they  are  held  in  connection  with  a  crime. 

Although  not  contained  in  a  legally  binding  instrument,  it  would  be  a  rash 
government  which  acted  inconsistently  with  the  Body  of  Principles.  Departure 
from  the  Body  of  Principles  could  only  be  justified  where  there  is  a  compelling 
reason,  such  as  a  need  to  protect  the  human  rights  of  others.  For  our  part,  we 
believe  that  our  law  already  conforms  to  the  Body  of  Principles  in  all  essential 
respects. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  6/43/SR. 
48,  p.  3) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  have  repeatedly  expressed  our  concern  for  the  treatment  of  the  Kurdish  com¬ 
munity  in  Iraq  and  the  need  to  respect  their  human  rights. 

(HC  Debs.,  vol.  142,  Written  Answers,  col.  66  :  25  November  1988;  see  also  ibid., 
vol.  144,  Written  Answers,  col.  75:  19  December  1988) 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  already  take  every  opportunity  to  press  the  Soviet  Government,  both  bilater¬ 
ally  and  multilaterally,  to  implement  in  full  their  international  commitments  (par¬ 
ticularly  those  contained  in  the  Helsinki  Final  Act)  and  to  issue  exit  visas  to  all 
those  who  wish  to  leave  the  Soviet  Union.  Mr.  Gorbachev’s  visit  to  the  United 
Kingdom  from  12—14  December  will  be  a  further  opportunity  to  do  so. 

(HC  Debs.,  vol.  142,  Written  Answers,  col.  iog  :  28  November  1988) 

On  the  occasion  of  the  Special  Session  of  the  UN  General  Assembly  to 
commemorate  the  40th  anniversary  of  the  Universal  Declaration  of  Human 
Rights  on  8  December  1988,  the  Twelve  States  members  of  the  European 
Community  made  the  following  statement: 

The  Community  and  its  member  States  wish  to  join  with  the  world  community 
today  in  celebrating  the  fortieth  anniversary  of  the  Universal  Declaration  of 
Human  Rights. 

The  Twelve  States  members  of  the  European  Community  reaffirm  their  deep 
commitment  to  the  respect,  protection  and  further  promotion  of  human  rights, 
which  they  consider  a  corner-stone  of  European  co-operation  and  security  and  an 
essential  element  in  their  relations  with  third  countries,  as  the  Foreign  Ministers  of 
the  Twelve  pointed  out  in  their  joint  statement  of  21  Julv  1986. 

On  this  occasion,  the  Twelve  States  members  of  the  European  Community, 
while  rejoicing  at  the  noteworthy  progress  made  in  this  field  during  these  40  years, 
cannot  but  regret  the  persistent  world-wide  violations  of  human  rights  and  funda¬ 
mental  freedoms.  Regarding  this  question  the  Twelve  expressed  their  concern,  in 
unequivocal  terms,  in  their  recent  statement  in  the  Third  Committee  of  the  United 
Nations  General  Assembly  at  its  forty-third  session.  Today  we  reconfirm  that  rec¬ 
ognition  of  the  inherent  dignity  and  of  the  equal  and  inalienable  rights  of  all  mem¬ 
bers  of  the  human  family  is  the  foundation  of  freedom,  justice  and  peace  in  the 
world.  We  reaffirm  that,  with  the  adoption  of  the  Universal  Declaration  and  the 
subsequent  human  rights  treaties,  the  protection  of  human  rights  and  fundamental 
freedoms  has  become  an  essential  duty  of  the  international  community,  as  well  as 
of  each  of  its  members,  which  exceeds  national  boundaries  and  surpasses  the  prin¬ 
ciple  of  non-interference  in  domestic  affairs.  We  firmly  believe  that  the  implemen¬ 
tation  of  the  universally  accepted  standards  of  human  rights  as  laid  down  in  the 
Universal  Declaration  of  Human  Rights  and  made  binding  to  States  parties  by  the 
International  Covenants  on  Civil  and  Political  Rights,  as  well  as  by  the  Inter¬ 
national  Covenant  on  Economic,  Social  and  Cultural  Rights,  of  1966, "should  be  a 
primary  task  of  all  States.  VVe  avail  ourselves  of  this  opportunity  to  reiterate  our 
devotion  to  the  concept  of  human  rights,  which  defines  the  relationship  between 
the  State  and  the  individual  where  the  latter  is  the  beneficiary.  The  Twelve  States 
members  of  the  European  Community  urge  all  Governments  to  become  party  to 
the  international  treaties  on  the  protection  of  human  rights  and  fundamental  free¬ 
doms,  and  stress  the  importance  of  efficient  international  supervisory  bodies  that 
are  established  to  ensure  effective  monitoring  of  implementation  and  respect  for 
the  commitments  undertaken  by  the  States  parties. 

(A/43/947) 
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On  8  December  1988,  in  a  speech  in  the  Special  Session  of  the  UN 
General  Assembly  to  commemorate  the  40th  anniversary  of  the  Universal 
Declaration  of  Human  Rights,  the  Parliamentary  Under-Secretary  for 
Foreign  and  Commonwealth  Affairs,  Mr  Timothy  Eggar,  stated: 

The  twentieth  century  saw  some  of  the  cruellest  acts  of  barbarism  and  tyranny 
by  governments  against  their  citizens.  Yet  before  the  founding  of  the  United 
Nations  such  issues  were  hardly  on  the  international  agenda.  It  is  one  of  the  central 
achievements  of  the  United  Nations,  in  its  relatively  short  history,  that  human 
rights  abuses,  wherever  they  occur,  are  now  established  firmly  as  a  matter  of  legit¬ 
imate  international  concern. 

The  Charter,  and  in  particular  the  Universal  Declaration,  made  the  demand  by 
individuals  for  political,  economic  and  social  rights  not  simply  a  claim  by  citizens 
against  their  own  governments  but  a  claim  against  all  governments.  Concern  for 
human  rights  became  universal. 

Such  is  the  achievement  of  the  Universal  Declaration,  elaborated  in  the  coven¬ 
ants  which  flowed  from  it  on  civil  and  political,  and  on  economic  and  social 
rights.  .  .  . 

Some  governments  do  not  welcome  criticism  either  from  inside  or  outside  their 
territory.  We  reject  totally  the  assertion,  still,  regrettably,  sometimes  heard,  that 
such  concern  constitutes  unwarranted  interference  in  internal  affairs.  Thanks  to 
the  legal  instruments  to  which  I  have  referred  it  is  incumbent  on  governments  to 
demonstrate  to  the  international  community  that  their  human  rights  records  are  in 
accord  with  the  international  obligations  to  which  they  have  subscribed. 

Most  recently  we  have  seen  the  adoption  of  a  Torture  Convention,  a  major  achie¬ 
vement  for  the  international  community.  Nothing  can  be  more  deplorable  than  a 
system  which  allows  prisoners  to  be  tortured,  be  it  to  extract  a  confession  or  to 
satisfy  the  whims  of  the  oppressors. 

I  am  pleased  to  say  that  the  practice  of  torture  disappeared  from  British  prisons 
many  decades  ago.  The  legal  processes  to  allow  us  to  ratify  are  now  complete.  I  am 
therefore  pleased  to  announce  that  we  deposited  our  instrument  of  ratification  on  8 
December  1988  .  .  .  We  will  play  our  part  in  ensuring  that  the  Torture  Committee 
works  effectively  to  eliminate  torture  globally. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/43PV.74, 
pp.  36-8) 

In  the  course  of  a  speech  to  the  Carnegie  Council  on  8  December  1988, 
Mr  Eggar  stated : 

The  Universal  Declaration,  proclaimed  on  10  December  1948,  was  first  a  symbol 
of  the  determination  of  governments  to  protect  human  rights  worldwide.  It  reflected 
the  aspirations  of  the  founders  of  the  United  Nations  itself.  Secondly  it  asserted  a 
vital  and  new  principle :  that  the  international  community  has  a  shared  responsibility 
to  promote  respect  for  human  rights.  It  removed  from  governments  the  excuse  that 
comment  on  internal  repression  is  ‘interference’,  although  sadly  we  still  hear  versions 
of  that  phrase  far  too  often  today.  It  also  placed  responsibility  on  the  international 
community  to  ensure  that  debate  on  human  rights  questions  is  responsible  and 
universal :  that  we  do  not  simply  single  out  those  whom  it  is  politically  congenial  for 
us  to  criticise,  but  remain  true  to  the  principles  which  lie  behind  the  declaration. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 
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In  the  course  of  a  debate  on  the  subject  of  human  rights,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  Lord  Glenarthur,  stated: 

Many  of  your  Lordships  have  referred  to  the  40th  anniversary  of  the  Universal 
Declaration  of  Human  Rights  which  we  celebrated  on  10th  December.  I  too  should 
like  to  pay  tribute  to  this  declaration,  particularly  in  the  context  of  this  debate, 
since  for  the  past  four  decades  the  declaration  has  been  of  fundamental  importance 
to  the  international  community’s  efforts  to  promote  respect  for  human  rights. 


The  Universal  Declaration  was  first  a  symbol  of  the  determination  of  govern¬ 
ments  to  protect  human  rights  world-wide.  It  reflected  the  aspirations  of  the 
founders  of  the  United  Nations  itself.  Secondly,  it  elaborated  a  vital  and  new  prin¬ 
ciple:  that  the  international  community  has  a  shared  responsibility  to  promote 
respect  for  human  rights.  It  removed  from  governments  the  excuse  that  external 
comment  on  internal  repression  in  other  countries  is  interference,  though  sadly  we 
still  hear  versions  of  that  phrase  far  too  often  today.  For  the  first  time,  on  10th 
December  1948,  the  Universal  Declaration  of  Human  Rights  set  standards  which 
were  recognised  universally,  and  against  which  all  nations  are  judged. 

To  demonstrate  the  importance  which  we  attach  to  the  Universal  Declaration, 
we  have  marked  the  occasion  of  its  40th  anniversary  in  a  number  of  ways  to  which  I 
should  like  briefly  to  refer.  Most  important,  we  introduced  agreed  amendments  to 
the  Criminal  Justice  Bill  earlier  this  year  which  allowed  us  to  ratify  the  United 
Nations  convention  against  torture  and  other  cruel,  inhuman  and  degrading  treat¬ 
ment  or  punishment.  My  honourable  friend  the  Parliamentary  Under-Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs  himself  deposited  the  instrument  of 
ratification  with  the  United  Nations  Secretary  General  on  8th  December  shortly 
before  addressing  the  special  session  of  the  United  Nations  General  Assembly 
which  met  in  New  York  on  that  day  to  celebrate  the  anniversary.  We  will  play  our 
part  in  helping  to  ensure  that  the  committee  against  torture  works  effectively  to  eli¬ 
minate  torture  globally. 

(HL  Debs.,  vol.  502,  col.  1005:  14  December  1988) 

The  Extradition  (Torture)  Order  1988  (Statutory  Instrument  1988  No. 
2247 )  ar*d  the  Criminal  Justice  Act  1988  (Torture)  (Overseas  Territories) 
Order  1988  (Statutory  Instrument  1988  No.  2242)  were  made  on  21 
December  1988  and  entered  into  force  on  7  January  1989.  Explanatory 
notes  accompanying  the  respective  Orders  read  as  follows: 

This  Order  applies  the  Extradition  Acts  1870  to  1895  so  as  to  make  extraditable 
the  offence  described  in  section  134  of  the  Criminal  Justice  Act  1988  and  an 
attempt  to  commit  such  an  offence,  in  the  case  of  States  Parties  to  the  United 
Nations  Convention  Against  Torture  and  other  Cruel,  Inhuman  or  Degrading 
Treatment  or  Punishment  adopted  by  the  General  Assembly  of  the  United  Nations 
on  10th  December  1984  with  which  extradition  treaties  are  in  force. 


This  Order  extends  sections  134  and  135  of  the  Criminal  Justice  Act  1988,  sub¬ 
ject  to  modifications,  to  the  territories  specified  in  Schedule  2  hereto. 

The  purpose  of  those  sections  is  to  give  effect  to  provisions  of  the  United 


INTERNATIONAL  LAW  1988  469 

Nations  Convention  Against  Torture  and  other  Cruel.  Inhuman  or  Degrading 
Treatment  or  Punishment  adopted  by  the  General  Assembly  of  the  United  Nations 
on  10th  December  1984. 

[. Editorial  note :  Section  134  of  the  Criminal  Justice  Act  1988,  enacted  on 
29  July  1988,  reads  as  follows: 

Torture 

134- — (1)  A  public  official  or  person  acting  in  an  official  capacity,  whatever  his 
nationality,  commits  the  offence  of  torture  if  in  the  United  Kingdom  or  elsewhere 
he  intentionally  inflicts  severe  pain  or  suffering  on  another  in  the  performance  or 
purported  performance  of  his  official  duties. 

(2)  A  person  not  falling  within  subsection  (1)  above  commits  the  offence  of  tor¬ 
ture,  whatever  his  nationality,  if — 

(a)  in  the  United  Kingdom  or  elsewhere  he  intentionally  inflicts  severe  pain 
or  suffering  on  another  at  the  instigation  or  with  the  consent  or  acquiesc¬ 
ence — 

(i)  of  a  public  official;  or 

(ii)  of  a  person  acting  in  an  official  capacity;  and 

(b)  the  official  or  other  person  is  performing  or  purporting  to  perform  his 
official  duties  when  he  instigates  the  commission  of  the  offence  or  con¬ 
sents  to  or  acquiesces  in  it. 

(3)  It  is  immaterial  whether  the  pain  or  suffering  is  physical  or  mental  and 
whether  it  is  caused  by  an  act  or  an  omission. 

(4)  It  shall  be  a  defence  for  a  person  charged  with  an  offence  under  this  section  in 
respect  of  any  conduct  of  his  to  prove  that  he  had  lawful  authority,  justification  or 
excuse  for  that  conduct. 

(5)  For  the  purposes  of  this  section  ‘lawful  authority,  justification  or  excuse’ 
means — 

(a)  in  relation  to  pain  or  suffering  inflicted  in  the  United  Kingdom,  lawful 
authority,  justification  or  excuse  under  the  law  of  the  part  of  the  United 
Kingdom  where  it  was  inflicted; 

(b)  in  relation  to  pain  or  suffering  inflicted  outside  the  United  Kingdom — 

(i)  if  it  was  inflicted  by  a  United  Kingdom  official  acting  under  the  law 
of  the  United  Kingdom  or  by  a  person  acting  in  an  official  capacity 
under  that  law,  lawful  authority,  justification  or  excuse  under  that 
law; 

(ii)  if  it  was  inflicted  by  a  L  nited  Kingdom  official  acting  under  the  law 
of  any  part  of  the  LI  mted  Kingdom  or  by  a  person  acting  in  an 
official  capacity  under  such  law,  lawful  authority,  justification  or 
excuse  under  the  law  of  the  part  of  the  United  Kingdom  under 
whose  law  he  was  acting;  and 

(lii)  in  any  other  case,  lawful  authority,  justification  or  excuse  under  the 
law  of  the  place  where  it  was  inflicted. 

(6)  A  person  who  commits  the  offence  of  torture  shall  be  liable  on  conviction  on 
indictment  to  imprisonment  for  life.] 

The  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir 
Geoffrey  Howe,  sent  the  following  letter,  dated  23  December  1988,  to  the 
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Secretary-General  of  the  UN.  A  letter  in  similar  terms  was  sent  on  the  same 
day  to  the  Secretary-General  of  the  Council  of  Europe. 

I  have  the  honour  to  refer  to  Article  4  of  the  International  Covenant  on  Civil  and 
Political  Rights  and  to  inform  you  that  the  Government  of  the  United  Kingdom 
hereby  notify  the  other  States  Parties  to  the  Covenant,  in  accordance  with  Article 
4(3),  that  they  have  found  it  necessary  to  take  and  continue  measures  derogating  in 
certain  respects  from  their  obligations  under  Article  9  of  the  Covenant. 

There  have  been  in  the  United  Kingdom  in  recent  years  campaigns  of  organised 
terrorism  connected  with  the  affairs  of  Northern  Ireland  which  have  manifested 
themselves  in  activities  which  have  included  repeated  murder,  attempted  murder, 
maiming,  intimidation  and  violent  civil  disturbance  and  in  bombing  and  fire 
raising  which  have  resulted  in  death,  injury  and  widespread  destruction  of  prop¬ 
erty.  As  a  result,  a  public  emergency  within  the  meaning  of  Article  4(1)  of  the  Cov¬ 
enant  exists  in  the  United  Kingdom.  The  emergency  commenced  prior  to  the 
ratification  by  the  United  Kingdom  of  the  Covenant  and  legislation  has  from  time 
to  time  been  promulgated  with  regard  to  it. 

The  Government  found  it  necessary  in  1974  to  introduce  and  since  then,  in  cases 
concerning  persons  reasonably  suspected  of  involvement  in  terrorism  connected 
with  the  affairs  of  Northern  Ireland,  or  of  certain  offences  under  the  legislation, 
who  have  been  detained  for  48  hours,  to  exercise  powers  enabling  further  detention 
without  charge,  for  periods  of  up  to  five  days,  on  the  authority  of  the  Secretary  of 
State.  These  powers  are  at  present  to  be  found  in  section  12  of  the  Prevention  of 
Terrorism  (Temporary  Provisions)  Act  1984,  Article  9  of  the  Prevention  of  Ter¬ 
rorism  (Supplemental  Temporary  Provisions)  Order  1984  and  Article  10  of  the 
Prevention  of  Terrorism  (Supplemental  Temporary  Provisions)  (Northern  Ire¬ 
land)  Order  1984. 

Section  12  of  the  Prevention  of  Terrorism  (Temporary  Provisions)  Act  1984 
provides  for  a  person  whom  a  constable  has  arrested  on  reasonable  grounds  of  sus¬ 
pecting  him  to  be  guilty  of  an  offence  under  Section  1,  9  or  10  of  the  Act,  or  to  be 
or  to  have  been  involved  in  terrorism  connected  with  the  affairs  of  Northern  Ire¬ 
land,  to  be  detained  in  right  of  the  arrest  for  up  to  48  hours  and  thereafter,  where 
the  Secretary  of  State  extends  the  detention  period,  for  up  to  a  further  five  days. 
Section  12  substantially  re-enacted  Section  12  of  the  Prevention  of  Terrorism 
(Temporary  Provisions)  Act  1976  which,  in  turn,  substantially  re-enacted  Section 
7  of  the  Prevention  of  Terrorism  (Temporary  Provisions)  Act  1974. 

Article  10  of  the  Prevention  of  Terrorism  (Supplemental  Temporary  Provisions) 
(Northern  Ireland)  Order  1984  (SI  1984/417)  and  Article  9  of  the  Prevention  of 
Terrorism  (Supplemental  Temporary  Provisions)  Order  1984  (SI  1984/418)  were 
both  made  under  Sections  13  and  14  of  and  Schedule  3  to  the  1984  Act  and  sub¬ 
stantially  re-enacted  powers  of  detention  in  Orders  made  under  the  1974  and  1976 
Acts.  A  person  who  is  being  examined  under  Article  4  of  either  Order  on  his  arrival 
in,  or  on  seeking  to  leave,  Northern  Ireland  or  Great  Britain  for  the  purpose  of 
determining  whether  he  is  or  has  been  involved  in  terrorism  connected  with  the 
affairs  of  Northern  Ireland,  or  whether  there  are  grounds  for  suspecting  that  he  has 
committed  an  offence  under  Section  9  of  the  1984  Act,  may  be  detained  under 
Article  9  or  10,  as  appropriate,  pending  the  conclusion  of  his  examination.  The 
period  of  this  examination  may  exceed  12  hours  if  an  examining  officer  has  reason¬ 
able  grounds  for  suspecting  him  to  be  or  to  have  been  involved  in  acts  of  terrorism 
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connected  with  the  affairs  of  Northern  Ireland.  Where  such  a  person  is  detained 
under  the  said  Article  9  or  10  he  may  be  detained  for  up  to  48  hours  on  the  auth¬ 
ority  of  an  examining  officer  and  thereafter,  where  the  Secretary  of  State  extends 
the  detention  period,  for  up  to  a  further  five  days. 


In  its  judgment  of  29  November  1988  in  the  case  of  Brogan  and  Others ,  the 
European  Court  of  Human  Rights  held  that  there  had  been  a  violation  of  Article  5 
(3)  of  the  Convention  for  the  Protection  of  Human  Rights  and  Fundamental  Free¬ 
doms  signed  at  Rome  on  the  4th  of  November  1950  in  respect  of  each  of  the  appli¬ 
cants,  all  of  whom  had  been  detained  under  Section  12  of  the  1984  Act.  Article  5 
(3)  of  that  Convention  provides  that  ‘everyone  arrested  or  detained  in  accordance 
with  the  provisions  of  paragraph  1  (c)  of  this  Article’  (which  deals  with  lawful 
arrest  or  detention  effected  for  the  purpose  of  bringing  a  person  before  the  compe¬ 
tent  legal  authority  on  reasonable  suspicion  of  having  committed  an  offence  or 
when  it  is  reasonably  considered  necessary  to  prevent  his  committing  an  offence  or 
fleeing  after  having  done  so)  ‘shall  be  brought  promptly  before  a  judge  or  other 
officer  authorised  by  law  to  exercise  judicial  power  .  .  .  ’.  In  addition,  the  Court 
held  that  there  had  been  a  violation  of  Article  5  (5). 

Following  this  judgment,  the  Secretary  of  State  for  the  Home  Department 
informed  Parliament  on  6  December  1988  that,  against  the  background  of  the 
terrorist  campaign,  and  the  over-riding  need  to  bring  terrorists  to  justice,  the 
Government  did  not  believe  that  the  maximum  period  of  detention  should  be 
reduced.  He  informed  Parliament  that  the  Government  were  examining  the  matter 
with  a  view  to  responding  to  the  judgment.  On  22  December  1988,  the  Secretary  of 
State  further  informed  Parliament  that  it  remained  the  Government’s  wish,  if  it 
could  be  achieved,  to  find  a  judicial  process  under  which  extended  detention  might 
be  reviewed  and  where  appropriate  authorised  by  a  judge  or  other  judicial  officer. 
But  a  further  period  of  reflection  and  consultation  was  necessary  before  the 
Government  could  bring  forward  a  firm  and  final  view. 

Since  the  judgment  of  29  November  1988  as  well  as  previously,  the  Government 
have  found  it  necessary  to  continue  to  exercise,  in  relation  to  terrorism  connected 
with  the  affairs  of  Northern  Ireland,  the  powers  described  above  enabling  further 
detention  without  charge,  for  periods  of  up  to  5  days,  on  the  authority  of  the  Sec¬ 
retary  of  State,  to  the  extent  strictly  required  by  the  exigencies  of  the  situation  to 
enable  necessary  enquiries  and  investigations  properly  to  be  completed  in  order  to 
decide  whether  criminal  proceedings  should  be  instituted.  In  so  far  as  these 
measures  may  be  inconsistent  with  Article  9  (3)  of  the  Covenant,  the  United  King¬ 
dom  hereby  gives  notice  that  it  has  derogated  from  its  obligations  under  that  pro¬ 
vision. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Five:  IV.  Organs  of  the  State — diplomatic  agents  and  missions 
(See  also  Part  Eleven:  II.  A.  6.  (item  of  6  July  1988),  below) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

I  am  not  aware  of  any  country,  other  than  the  United  Kingdom,  which  does  not 
issue  diplomatic  passports  to  its  diplomatic  staff  overseas. 
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(HCDebs.,  vol.  125,  Written  Answers,  col.  345:  14  January  1988) 

The  following  Note,  dated  28  March  1988,  was  sent  by  the  Vice  Marshal 
of  the  Diplomatic  Corps  to  the  Heads  of  Diplomatic  Missions  and  Inter¬ 
national  Organizations  in  London: 

The  Vice  Marshal  of  the  Diplomatic  Corps  presents  his  compliments  to  Their 
Excellencies  the  Heads  and  Acting  Heads  of  Diplomatic  Missions  and  Inter¬ 
national  Organisations  in  London  and  has  the  honour  to  draw  to  their  attention  the 
Regulations  concerning  the  import,  acquisition,  possession  and  use  of  firearms  in 
the  United  Kingdom. 

The  Vice  Marshal  of  the  Diplomatic  Corps  wishes  to  remind  the  Diplomatic 
Corps  of  the  very  grave  view  taken  by  the  United  Kingdom  authorities  if  the  Regu¬ 
lations  are  not  observed.  Any  breach  would  normally  lead  to  a  request  for  the  with¬ 
drawal  of  the  offender  from  the  staff  of  the  Mission  or  Organisation. 

Responsibility  for  protection  of  Missions  and  Organisations  and  their  staff  rests 
with  the  United  Kingdom  authorities.  Firearms  Certificates  are  not  granted  either 
to  Diplomatic  Missions  for  weapons  for  use  by  security  staff,  or  to  individual  mem¬ 
bers  of  the  Missions  for  weapons  which  are  intended  for  personal  protection.  It  is 
against  the  law  for  firearms  to  be  held  without  the  appropriate  certificate.  It  is  the 
duty  of  the  police  to  prevent  the  unauthorised  carriage  of  firearms  and  persons  sus¬ 
pected  of  carrying  a  firearm  are  likely  to  be  questioned. 

Similarly,  responsibility  for  protection  of  visitors  rests  with  the  United  King¬ 
dom  authorities.  The  Vice  Marshal  would  be  grateful  if  Missions  would  ensure  that 
all  visitors,  as  well  as  travellers  in  transit,  are  made  aware  of  the  Regulations  in 
order  to  avoid  embarrassment  with  the  authorities  at  ports  of  entry/departure. 

Weapons  carried  by  VIP  visitors,  diplomats  or  protection  officers  must  be 
declared  on  arrival.  Travellers  in  transit  should  be  made  aware  that  if  weapons  are 
to  be  transferred  from  one  aircraft  to  another  these,  too,  must  be  declared  on 
arrival  in  order  that  the  transfer  of  the  weapons  can  be  facilitated  without  delay.  It 
is  illegal  for  firearms  to  be  held  by  passengers  without  authority  in  the  transit  areas, 
or  in  any  part  of  the  United  Kingdom  airport.  It  is  also  an  offence  under  Section  4 
of  the  Aviation  Security  Act  1982  for  weapons  to  be  carried  without  authority  in 
the  cabin  of  British  registered  aircraft  (whether  the  aircraft  is  in  the  United  King¬ 
dom  or  not)  or  in  any  other  aircraft  operating  from  United  Kingdom  airports. 

The  relevant  provisions  of  the  current  Regulations  governing  the  issue  of  Fire¬ 
arms  Certificates  for  sporting  purposes  are  set  out  in  the  Annex  attached. 

The  Annex  read  as  follows: 

DESCRIPTION  OF  UK  FIREARMS  REGULATIONS  GOVERNING 
ACQUISITION  AND  POSSESSION  OF  FIREARMS  FOR  SPORTING 

PURPOSES  (FIREARMS  ACT  1982) 

Paragraph  24  of  the  Poreign  and  Commonwealth  Office  Memorandum  on  Diplo¬ 
matic  Privileges  and  Immunities  has  been  amended  as  follows :- 

All  members  of  a  Mission  must  comply  with  the  requirements  of  the  Firearms 
Act  1968,  by  obtaining: 

(a)  Firearms  Certificates  in  respect  of  any  arms  and  ammunition  (apart  from 
smooth  bore  guns  with  a  barrel  not  less  than  24  inches  in  length); 
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(b)  Shotgun  Certificates  in  respect  of  smooth  bore  guns  with  a  barrel  not  less 
than  24  inches  in  length; 

(c)  Firearms  Certificates  in  the  case  of  certain  replica  (imitation)  firearms: 

which  they  possess  or  intend  to  acquire  by  purchase  or  importation.  The  Firearms 
Act  1982  extends  the  provision  of  Section  1  of  the  Firearms  Act  1968  to  certain 
imitation  firearms.  Applications  for  all  types  of  certificates  may  be  made  to  A4, 
Firearms  Branch,  The  Metropolitan  Police,  New  Scotland  Yard,  Broadway,  Lon¬ 
don  SWiH  0B9  (Tel  No:  01-230  2597).  Payment  of  the  fee  chargeable  is  waived 
on  the  issue  of  such  certificates  to  diplomatic  agents  and  administrative  and  techni¬ 
cal  staff.  Certificates  will  not  be  issued  in  respect  of  firearms  which  are  intended  for 
personal  protection. 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  affidavit  was  sworn  on  3  May  1988  in  the  Matter  of  an 
Application  for  Judicial  Review  between  The  Queen  v.  Secretary  of  State 
for  Foreign  and  Commonwealth  Affairs,  ex  parte  A.C.  Samuel ,  in  the 
Queen’s  Bench  Division,  High  Court  of  Justice,  Crown  Office  No.  342/88: 

I,  Donald  Alexander  MacLeod  of  Protocol  Department  of  the  Foreign  and  Com¬ 
monwealth  Office,  Old  Admiralty  Building,  The  Mall,  London  SWi,  MAKE 
OATH  AND  SAY  as  follows :- 

1.  I  am  the  Head  of  Protocol  Department  in  the  Foreign  and  Commonwealth 
Office,  Old  Admiralty  Building,  The  Mall,  London  SWi,  and  I  am  duly  author¬ 
ised  by  the  Secretary  of  State  to  make  the  affidavit  on  his  behalf.  The  matters  here¬ 
inafter  deposed  to  are  within  my  personal  knowledge  or  within  knowledge  derived 
from  the  Foreign  and  Commonwealth  Office’s  files  of  papers  on  this  matter. 

2.  The  premises  to  which  this  judicial  review  relates  are  at  21  Avenue  Road, 
London,  NW8,  and  26-30  Townshend  Road,  London  NW8.  The  said  land  was 
owned  by  the  Royal  Government  of  Cambodia  and  was  used  by  the  Royal  Govern¬ 
ment  of  Cambodia  and  its  successors  until  22  September  1975  as  a  Diplomatic 
Mission.  The  said  land  has  not  been  occupied  by  representatives  of  the  Govern¬ 
ment  of  Cambodia  since  22  September  1975  and  ceased  to  be  used  as  a  Diplomatic 
Mission  on  or  about  that  date.  From  1975  to  1979  Her  Majesty’s  Government  had 
only  sporadic  communications  with  the  various  Governments  of  Cambodia.  Since 
1979,  Her  Majesty’s  Government  have  had  no  dealings  with  any  authority  as  the 
Government  of  Cambodia  (see  below). 

3.  Under  Article  1(1)  of  the  Vienna  Convention  on  Diplomatic  Relations  which 
has  the  force  of  law  in  the  United  Kingdom  by  virtue  of  Section  2(1)  of  the  Diplo¬ 
matic  Privileges  Act  1964,  the  ‘premises  of  the  mission’  are  described  as  ‘the  build¬ 
ings  or  parts  of  the  buildings  and  the  land  ancillary  thereto,  irrespective  of 
ownership,  used  for  the  purposes  of  the  Mission  including  the  Residence  of  the 
Head  of  the  Mission’.  Since  no  representatives  of  the  State  of  Cambodia  have  occu¬ 
pied  or  used  the  said  land  since  September  1975  and  thus  the  said  land  is  not  ‘used 
for  the  purposes  of  the  mission’,  the  Foreign  and  Commonwealth  Office  have  taken 
the  view  for  many  years  that  the  said  land  can  no  longer  be  regarded  as  ‘the  prem¬ 
ises  of  the  Mission’  as  defined  in  Article  i(i)  of  the  Vienna  Convention.  This  view 
was  expressed  to  the  Government  of  the  State  of  Cambodia  in  a  Note  dated  29 
March  1977.  The  State  of  Cambodia  did  not  contest  this  view. 
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4.  Under  Article  45  of  the  Vienna  Convention  on  Diplomatic  Relations  (which 
also  has  the  force  of  law  in  the  United  Kingdom  by  virtue  of  section  2(1)  of  the 
Diplomatic  Privileges  Act  1964,  because  it  was  added  to  Schedule  1  to  the  said  Act 
of  1964  by  Section  6  of,  and  paragraph  1  of  Schedule  2  to,  the  Diplomatic  and  Con¬ 
sular  Premises  Act  1987),  there  is  a  requirement  that  if  diplomatic  relations  are 
broken  off  between  two  States,  or  if  a  Mission  is  permanently  or  temporarily 
recalled,  the  receiving  State  ‘must  respect  and  protect  the  premises  of  the  mission’ 
together  with  its  property  and  archives.  In  the  view  of  the  FCO,  this  requirement 
to  respect  and  protect  the  premises  of  a  Mission  must  necessarily  refer  to  former 
diplomatic  premises,  that  is  buildings  which  were  once  but  are  no  longer  used  as 
the  ‘premises  of  the  mission’,  because  the  obligation  in  Article  45  only  applies  if 
‘diplomatic  relations  are  broken  off  between  two  States,  or  if  a  mission  is  perma¬ 
nently  or  temporarily  recalled’,  and  once  this  has  happened  the  premises  will  of 
necessity  no  longer  be  ‘used  for  the  purposes  of  the  mission’  and  thus  will  no  longer 
meet  the  conditions  set  out  in  Article  i(i)  of  the  Vienna  Convention. 

5.  When  the  Cambodian  Government  was  overthrown  in  1975,  and  the  new 
regime  headed  by  Pol  Pot  was  established,  the  then  members  of  the  Cambodian 
Embassy  in  London  did  not  apparently  wish  to  serve  the  new  regime  and  handed 
the  keys  of  the  Embassy  to  the  Foreign  and  Commonwealth  Office.  The  British 
Government  subsequently  recognised  the  Pol  Pot  Government,  but  resident  Dip¬ 
lomatic  Missions  were  not  established.  After  the  Vietnamese  invasion  of  Cambodia 
in  1978,  the  British  Government  subsequently  in  1979  withdrew  its  recognition  of 
the  Pol  Pot  Government  and  since  then  the  British  Government  have  not  dealt 
with  any  authority  as  the  Government  of  Cambodia.  Accordingly,  although  diplo¬ 
matic  relations  have  never  been  specifically  broken,  the  Foreign  and  Common¬ 
wealth  Office  take  the  view  that  the  withdrawal  of  recognition  of  the  Cambodian 
Government  meant  that  diplomatic  relations  were  no  longer  possible  and  thus  that 
Article  45  of  the  Vienna  Convention  on  Diplomatic  Relations  would  apply. 

6.  The  Foreign  and  Commonwealth  Office  believe  that  the  British  Government 
has  an  obligation  to  ‘respect  and  protect’  the  land  at  21  Avenue  Road/26-30  Town- 
shend  Road  on  behalf  of  the  State  of  Cambodia.  This  view  is  also  reinforced  by  the 
fact  that  the  then  representatives  of  the  State  of  Cambodia  handed  over  the  keys  to 
the  Foreign  and  Commonwealth  Office  when  they  vacated  the  premises  on  22  Sep¬ 
tember  1975  and  requested  the  Foreign  and  Commonwealth  Office  to  look  after  the 
said  land. 

7.  For  this  purpose,  the  Foreign  and  Commonwealth  Office  have,  from  Sep¬ 
tember  1975  to  the  present  date,  made  periodic  visits  to  the  said  land  and  at  the 
period  when  the  premises  were  unoccupied  took  steps  to  maintain  its  security  by 
changing  the  locks  on  the  property  and  replacing  broken  windows  etc.  On  one  of 
these  regular  visits  on  1 1  August  1976,  the  representative  of  the  Foreign  and  Com¬ 
monwealth  Office  found  the  said  land  occupied  by  a  group  of  squatters.  It 
appeared  from  discussion  with  a  representative  of  the  squatters  and  from  certain 
papers  found  on  the  premises  that  they  had  moved  on  6  August  1976.  The  said 
papers  are  exhibited  here  as  ‘DAM  1’.  Although  the  Foreign  and  Commonwealth 
Office  is  not  aware  whether  any  of  the  original  squatters  from  August  1976  is  still  in 
occupation  of  the  said  land,  there  is  a  possibility  that  this  is  the  case.  If  this  were 
so,  there  would  be  a  possibility  that  in  August  this  year  one  or  more  of  the  squatters 
might  be  able  to  claim  title  of  the  said  land  by  adverse  possession.  The  Foreign  and 
Commonwealth  Secretary  considers  that  to  have  allowed  such  a  claim  to  succeed 
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would  place  the  United  Kingdom  in  breach  of  its  international  obligations  towards 
the  State  of  Cambodia. 

8.  Under  the  Diplomatic  and  Consular  Premises  Act  1987,  the  Foreign  and 
Commonwealth  Secretary  may  apply  Section  2  of  the  Act  to  land  which  he  has  for¬ 
merly  accepted  as  diplomatic  or  consular  premises,  but  did  not  accept  as  such 
premises  immediately  before  the  coming  into  force  of  this  Section.  The  said  land 
was  accepted  formerly  by  the  Secretary  of  State  as  diplomatic  premises;  this  is  wit¬ 
nessed  for  example  by  its  listing  in  the  London  Diplomatic  Lists  of  the  time  before 
1976  and  by  the  granting  by  Her  Majesty’s  Government  of  relief  from  rating  and 
other  taxation  in  accordance  with  Article  23(1)  of  the  Vienna  Convention  on  Diplo¬ 
matic  Relations.  As  set  out  above,  however,  when  the  land  ceased  to  be  used  by 
representatives  of  the  State  of  Cambodia  for  the  purposes  of  a  Diplomatic  Mission, 
the  said  land  was  no  longer  accepted  as  diplomatic  premises.  In  conformity  with 
this  view  the  Secretary  of  State  has  certified  under  Section  1(7)  of  the  Diplomatic 
and  Consular  Premises  Act  that  the  said  land  is  not  now  and  was  not  at  the  time  of 
the  making  of  the  Order  diplomatic  premises.  A  copy  of  the  said  certificate  is  now 
produced  as  exhibit  'DAM  2’.  The  said  land  was  therefore  not  so  accepted  by  the 
Secretary  of  State  immediately  before  Section  2  of  the  Diplomatic  and  Consular 
Premises  Act  came  into  force  on  1  January  1988.  Under  Section  2(8)  of  the  Diplo¬ 
matic  and  Consular  Premises  Act,  the  Secretary  of  State  may  only  exercise  his 
power  under  Section  2(1)  of  that  Act  with  regard  to  land  formerly  accepted  as  dip¬ 
lomatic  or  consular  premises,  but  not  accepted  as  such  premises  immediately 
before  the  coming  into  force  of  the  Section,  within  two  months  of  the  Section  com¬ 
ing  into  force.  The  Section  came  into  force  on  1  January  1988  by  virtue  of  the  Dip¬ 
lomatic  and  Consular  Premises  Act  1987  (Commencement  No.  2)  Order  1987  (SI 
1987  No.  2248  (C  68).  In  accordance  with  the  requirements  of  this  Section,  the 
Secretary  of  State  made  an  Order  on  4  January  1988  to  apply  Section  2  of  the  Dip¬ 
lomatic  and  Consular  Premises  Act  to  the  said  land.  This  Order  is  the  Diplomatic 
and  Consular  Premises  (Cambodia)  Order  1988  (SI  1988  No.  30).  The  Order  was 
laid  before  Parliament  on  15  January  1988  for  forty  days  during  which  it  was  sub¬ 
ject  to  annulment  by  resolution  by  either  House  of  Parliament  as  provided  for  in 
Section  2(4)  of  the  Diplomatic  and  Consular  Premises  Act.  No  such  resolution  was 
adopted  and  the  forty  day  period  expired  on  23  February  1988. 

9.  Under  Section  3(2)  of  the  Diplomatic  and  Consular  Premises  Act,  the  Sec¬ 
retary  of  State  is  obliged  to  pay  the  residue  of  the  proceeds  of  sale  of  the  premises, 
after  deduction  of  the  sums  mentioned  in  paragraphs  (a)  to  (e)  of  that  Section,  ‘to 
the  person  divested  of  the  estate  or  interest’  (in  this  case  the  Royal  Government  of 
Cambodia).  This  obligation  is,  however,  subject  to  Section  3(3)  of  that  Act,  which 
provides  that:  ‘Where  a  State  was  divested  but  there  is  no  person  with  whom  Her 
Majesty’s  Government  of  the  United  Kingdom  has  dealings  as  the  Government  of 
that  State,  the  Secretary  of  State  shall  hold  the  residue  until  there  is  such  a  person 
and  then  pay  it.’  In  this  case,  Section  3(3)  will  apply  and  the  residue  of  the  pro¬ 
ceeds  of  sale  will  be  held  in  an  interest-bearing  account  (in  accordance  with  Section 
3(4))  until  there  is  a  Government  with  whom  Her  Majesty’s  Government  has  deal¬ 
ings  as  the  Government  of  Cambodia.  It  is  accordingly  clear  that  in  due  course  the 
Government  of  Cambodia  will  receive  the  residue  of  the  proceeds  of  sale,  with 
interest. 

10.  In  making  the  Diplomatic  and  Consular  Premises  (Cambodia)  Order  1988, 
the  Secretary  of  State  had  before  him  a  statement  of  whether  his  action  was 
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permissible  under  international  law  prepared  by  the  Foreign  and  Commonwealth 
Legal  Advisers.  On  the  basis  of  this,  the  Secretary  of  State  was  satisfied  that  to 
make  this  Order  was  permissible  under  international  law.  A  copy  of  this  statement 
is  exhibited  as  ‘DAM  3’. 

11.  In  making  the  Order,  the  Secretary  of  State  also  took  into  account  all  mater¬ 
ial  considerations.  He  was  in  particular  fully  aware  that  the  said  land  was  occupied 
by  squatters,  since  it  was  the  occupation  of  the  said  land  by  squatters  which  had 
given  rise  for  concern  in  the  first  instance,  and  which  motivated  the  recommen¬ 
dation  that  an  Order  should  be  made  under  Section  2  of  the  Diplomatic  and  Con¬ 
sular  Premises  Act.  The  squatters  were  occupying  the  property  illegally  and  had  no 
property  rights.  In  the  view  of  the  Foreign  and  Commonwealth  Office,  they  there¬ 
fore  had  no  right  to  be  consulted,  nor  any  legitimate  expectation  of  being  con¬ 
sulted.  Had  the  Secretary  of  State  not  made  an  Order  under  Section  2  of  the  Act, 
the  United  Kingdom  would  have  been  in  breach  of  its  obligations  under  the  Vienna 
Convention  on  Diplomatic  Relations. 

12.  On  30  March  1988,  the  Secretary  of  State  made  use  of  the  power  given  to 
him  by  the  Diplomatic  and  Consular  Premises  (Cambodia)  Order  and  vested  in 
himself,  in  accordance  with  Section  2(5)  of  the  Diplomatic  and  Consular  Premises 
Act,  the  said  land  by  Deed  Poll.  This  Deed  Poll  was  registered  at  the  Land 
Registry  on  8  April  1988.  Copies  of  the  said  Deed  Poll  and  Land  Certificate  are 
exhibited  and  are  now  produced  and  marked  ‘DAM  4’  and  ‘DAM  5’. 

13.  Under  Section  3  of  the  Diplomatic  and  Consular  Premises  Act,  when  the 
Secretary  of  State  has  vested  land  in  himself  in  the  above  manner,  it  is  his  duty  to 
sell  it  as  soon  as  it  is  reasonably  practicable  to  do  so,  taking  all  reasonable  steps  to 
ensure  that  the  price  is  the  best  that  can  be  reasonably  obtained.  For  this  reason, 
the  Secretary  of  State  considers  that  the  premises  must  be  sold  with  vacant  pos¬ 
session.  The  property’s  value  would  be  [much]  reduced  if  the  squatters  were  still  in 
occupation.  The  Secretary  of  State  has  accordingly  had  issued  and  served  a  sum¬ 
mons  for  vacant  possession,  but  pursuant  to  his  undertaking  given  to  Mr  Justice 
Nolan,  he  will  not  seek  a  hearing  on  this  summons  [until  the]  outcome  of  the  pres¬ 
ent  judicial  review  is  known. 

14.  Under  Section  3(2)  of  the  Diplomatic  and  Consular  Premises  Act,  once  a 
property  has  been  sold,  the  Secretary  of  State  is  required  to  apply  the  purchase 
money  to  the  payment  of  various  liabilities  in  connection  with  the  land.  Section 
3(2)(d)  provides  for  the  ‘discharge  of  such  liabilities  to  pay  rates  or  sums  in  lieu  of 
rates  or  on  any  other  land  as  the  Secretary  of  State  thinks  fit’.  No  decision  has  yet 
been  made  by  the  Secretary  of  State  on  whether  any  rates  or  sums  due  in  lieu  of 
rates  will  be  paid  from  the  proceeds  of  the  sale.  The  Secretary  of  State  respectfully 
but  firmly  asserts  that  it  has  been  no  part  of  his  purpose  in  using  his  powers  under 
the  Act  to  secure  the  payment  of  rates  on  the  said  land.  The  Secretary  of  State  is 
using  the  powers  conferred  upon  him  by  the  Diplomatic  and  Consular  Premises 
Act  for  the  purpose  of  fulfilling  his  obligations  under  International  Law. 

Document  DAM  2,  referred  to  in  paragraph  8  of  the  above  affidavit,  read 
as  follows: 

DIPLOMATIC  AND  CONSULAR  PREMISES  ACT  1987  CERTIFICATE 

I,  Timothy  John  Crommelin  Eggar,  Parliamentary  Under-Secretary  of  State  for 
Foreign  and  Commonwealth  Affairs,  acting  under  the  authority  of  the  Secretary  of 
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State  and  in  accordance  with  section  1(7)  of  the  Diplomatic  and  Consular  Premises 
Act  1987  (‘the  Act  of  1987’),  hereby  certify  that:— 

(a)  the  Secretary  of  State  accepted  the  land  known  as  21  Avenue  Road,  London, 
NW8,  and  26/30  Townshend  Road,  London,  NW8  (‘the  said  land’)  as  diplo¬ 
matic  premises  before  22  September  1975; 

(b)  the  Secretary  of  State  does  not  now,  and  did  not  immediately  before  1st  Janu¬ 
ary  1988  (the  date  of  the  coming  into  force  of  section  2  of  the  Act  of  1987  in 
accordance  with  the  Diplomatic  and  Consular  Premises  Act  1987  (Com¬ 
mencement  No.  2)  Order  1987  (S.I.  1987  No.  2248)),  accept  the  said  land  as 
diplomatic  premises  for  the  purposes  of  section  1(2)  of  the  Act  of  1987;  and 

(c)  the  Secretary  of  State  has  not  at  any  time  given  his  consent  to  the  said  land 
being  diplomatic  premises  for  the  purposes  of  section  1(1)  of  the  Act  of  1987. 

28  April  1988 

Document  DAM  3,  referred  to  in  paragraph  10  of  the  above  affidavit, 
read  as  follows: 

CAMBODIAN  PREMISES  IN  ST.  JOHN’S  WOOD 
POSITION  IN  INTERNATIONAL  LAW 

1.  Under  section  2(2)  of  the  Diplomatic  and  Consular  Premises  Act  1987  (the 
‘1987  Act’),  the  Secretary  of  State  may  only  provide  for  section  2  to  apply  to  prem¬ 
ises  ‘if  he  is  satisfied  that  to  do  so  is  permissible  under  international  law.’ 

2.  The  Cambodian  premises  in  St.  John’s  Wood  are  no  longer  ‘used  for  the  pur¬ 
poses  of  the  mission’  within  the  meaning  of  Article  i(i)  of  the  Vienna  Convention 
on  Diplomatic  Relations  (‘the  Vienna  Convention’)  and  thus  do  not  enjoy  the 
special  status,  especially  inviolability,  provided  for  in  Article  22  of  the  Vienna  Con¬ 
vention. 

3.  The  only  other  relevant  provision  in  the  Vienna  Convention  is  Article  45 
which  provides: 

‘If  diplomatic  relations  are  broken  off  between  two  States,  or  if  a  mission  is 
permanently  or  temporarily  recalled; 

(a)  the  receiving  State  must,  even  in  case  of  armed  conflict  respect  and  pro¬ 
tect  the  premises  of  the  mission,  together  with  its  property  and 
archives’. 

4.  When  the  Cambodian  Government  was  overthrown  in  1975,  and  the  new 
regime  headed  by  Pol  Pot  was  established,  the  then  members  of  the  Cambodian 
Embassy  in  London  apparently  did  not  wish  to  serve  the  new  regime  and  handed 
the  keys  of  the  Embassy  to  the  FCO.  The  British  Government  subsequently  recog¬ 
nised  the  Pol  Pot  Government,  but  resident  diplomatic  missions  were  not  estab¬ 
lished.  After  the  Vietnamese  invasion  in  1978,  the  British  Government 
subsequently  in  1979  withdrew  its  recognition  of  the  Pol  Pot  Government  and 
since  then  the  British  Government  has  not  dealt  with  any  person  or  body  as  the 
Government  of  Cambodia.  Accordingly,  although  diplomatic  relations  have  never 
been  specifically  broken,  it  can  be  argued  that  the  withdrawal  of  recognition  of  the 
Cambodian  Government  meant  that  diplomatic  relations  were  no  longer  possible 
and  thus  that  Article  45  would  apply. 
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5.  Under  Article  45  of  the  Vienna  Convention  the  British  Government  has  an 
obligation  to  ‘respect  and  protect’  the  premises  in  St.  John’s  Wood,  which  can  only 
be  fulfilled  by  the  action  which  is  proposed:  the  alternative  would  be  for  the  squat¬ 
ters  to  obtain  title  to  the  premises,  which  could  indeed  be  said  to  be  a  breach  of  the 
British  Government’s  obligations  under  Article  45  of  the  Vienna  Convention. 

6.  Moreover,  under  the  general  rules  of  international  law,  a  State  may  expro¬ 
priate  property,  provided  that  it  is  done  for  a  legitimate  purpose  and  upon  payment 
of  prompt,  adequate  and  effective  compensation.  In  this  instance,  if  the  property  is 
not  taken  over  by  the  Secretary  of  State,  the  squatters  will  secure  title  to  it,  and 
thus  it  is  in  the  interests  of  Cambodia  for  the  Secretary  of  State  to  take  this  action. 
As  regards  payment  of  compensation,  section  3(2)  provides  that,  in  a  case  like  that 
of  Cambodia,  the  residue  of  the  sale  price  of  the  property  after  deduction  of 
expenses  and  other  liabilities,  is  to  be  paid  to  the  Government  of  Cambodia  (once 
there  is  a  Government  with  which  we  have  dealings). 

7.  Accordingly,  it  is  clear  that  it  is  permissible  under  international  law  for  the 
Secretary  of  State  to  provide  for  section  2  of  the  1987  Act  to  apply  to  the  Cambo¬ 
dian  premises  in  St.  John’s  Wood. 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  Note,  dated  21  July  1988,  was  sent  to  all  Diplomatic 
Missions  in  London: 

Protocol  Department  of  the  Foreign  and  Commonwealth  Office  present  their 
compliments  to  all  Foreign  and  Commonwealth  Diplomatic  Missions  in  London 
and  have  the  honour  to  draw  to  their  attention  the  Vice  Marshal’s  Note  of  27  March 
1985,  which  expressed  the  Government’s  concern  at  the  practice  of  Missions  which 
employ  members  of  staff  who  would  not  otherwise  be  permitted  to  work  in  the 
UK. 

The  Department  note  with  regret  that  cases  continue  to  come  to  light  in  which 
Missions  have  employed  members  of  staff  in  this  category.  This  and  other  matters 
were  considered  during  a  recent  Government  review  of  immigration  policy.  This 
has  resulted  in  an  amendment  to  Section  8  of  the  Immigration  Act  1971.  This  was 
approved  by  Parliament  and  comes  into  force  on  1  August  1988. 

Section  8(3)  of  the  1971  Act  confers  exemption  from  immigration  control  on  all 
members  of  a  Mission  within  the  meaning  of  the  Diplomatic  Privileges  Act  1964, 
including  members  of  their  family  forming  part  of  their  household.  The  effect  of 
the  recent  amendment  will  be  that  this  exemption  will  no  longer  apply  to  locally- 
engaged  staff  in  categories  C  and  D  (ie  members  of  the  administrative  and  techni¬ 
cal  staff  and  the  service  staff),  nor  to  members  of  their  families  forming  part  of 
their  household. 

Missions  will  continue  to  be  able  to  employ  locally-engaged  staff  in  these  cate¬ 
gories  if  the  immigration  status  of  such  persons  enables  them  to  take  up  that 
employment.  It  may  also  be  possible  for  other  persons  to  be  employed  in  these 
categories  but  only  if  the  Mission  notifies  the  Foreign  and  Commonwealth  Office  of 
their  appointment  in  accordance  with  Article  10  of  the  Vienna  Convention  on  Dip¬ 
lomatic  Relations.  The  Foreign  and  Commonwealth  Office  will  of  course  have  to 
be  satisfied  that  such  staff  are  in  bona  fide  employment. 

The  Department  accordingly  request  that,  with  effect  from  1  August  1988,  all 
Missions  should  adcise  them  of  all  new  appointments  of  locallv-engaged  staff  in 
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categories  C  and  D  whose  immigration  status  would  not  in  normal  circumstances 
enable  them  to  take  up  that  employment. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  affidavit  was  sworn  on  10  October  1988  in  the  Matter  of 
Lorrain  Esme  Osman  and  in  the  Matter  of  an  Application  for  a  Writ  of 
Habeas  Corpus  Ad  Subjiciendum ,  in  the  Queen’s  Bench  Division  of  the 
High  Court  of  Justice: 

I,  ROGER  BLAISE  RAMSAY  HERVEY,  C.M.G.,  Her  Majesty’s  Vice  Mar¬ 
shal  of  the  Diplomatic  Corps  and  Assistant  Under  Secretary  of  State  in  the  Foreign 
and  Commonwealth  Office,  London,  MAKE  OATH  and  say  as  follows 

1.  I  am  duly  authorised  to  make  this  affidavit  under  the  authority  of  Her  Maj¬ 
esty’s  Principal  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs.  I  am 
fully  conversant  with  the  procedures  governing  the  notification  and  recognition  of 
diplomatic  agents.  Save  where  otherwise  stated  I  make  this  affidavit  from  matters 
within  mv  own  knowledge. 

2.  I  have  been  shown  the  purported  letters  of  Full  Powers  dated  28th  October 
1985  marked  ‘WAG  T  which  recite  the  appointment  of  Lorrain  Esme  Osman  ‘to 
represent  in  conjunction  with  respective  Liberian  Embassies  accredited  with  the 
European  Economic  Community,  the  interest  of  the  Government  of  Liberia’.  I 
have  also  been  shown  the  alleged  Note  from  the  Liberian  Embassy  dated  29th 
October  1985  marked  ‘WAG  2’  which  purports  to  notify  the  Secretary  of  State  for 
Foreign  and  Commonwealth  Affairs  of  the  appointment  of  Lorrain  Esme  Osman 
‘as  Ambassador-at-Large  and  Economic  Consultant  to  countries  within  the  Euro¬ 
pean  Economic  Community  based  at  this  Embassy’. 

3.  The  Vienna  Convention  on  Diplomatic  Relations  1961  requires  under  Article 
5  that  a  Head  of  Mission  or  diplomatic  agent  may  be  assigned  to  more  than  one 
State,  unless  there  is  express  objection  by  any  of  the  receiving  States.  In  this  case, 
in  view  of  the  terms  of  the  full  powers  granted  to  Mr  Osman,  I  would  expect  notifi¬ 
cation  of  his  appointment  to  have  been  made  to  all  countries  within  the  European 
Economic  Community.  As  a  result  of  enquiries  caused  to  be  made  in  all  other 
member  countries  within  the  European  Community,  through  the  British  Embas¬ 
sies  in  those  countries,  I  am  informed  and  verily  believe  that  no  notification  has 
been  made  by  the  Liberian  Government  to  other  member  countries  within  the 
European  Community  concerning  the  appointment  of  Lorrain  Esme  Osman. 
Indeed,  I  am  informed  that  none  of  the  relevant  authorities  in  any  of  the  Member 
States  of  the  European  Community  has  heard  of  Mr  Osman;  moreover,  the  Proto¬ 
col  Section  of  the  European  Commission  in  Brussels  have  no  record  of  Mr  Osman 
and  say  that  in  their  dealings  with  the  Liberian  mission  in  Brussels  there  has  never 
been  any  mention  of  an  ‘Ambassador-at-Large’.  The  position  on  the  notification  of 
Mr  Osman’s  appointment  in  the  United  Kingdom  is  set  out  below. 

4.  The  nature  and  status  of  the  appointment  purporting  to  be  made  by  the 
letters  of  Full  Powers  and  the  alleged  notification  in  the  form  of  a  diplomatic  Note 
from  the  Liberian  Embassy  to  the  Foreign  and  Commonwealth  Office  dated  29th 
October  1985  do  not  constitute  a  valid  notification  to  the  Foreign  and  Common¬ 
wealth  Office  of  the  fact  of  Lorrain  Esme  Osman’s  appointment  as  a  member  of 
staff  of  the  Liberian  Embassy,  since  this  form  of  notification  is  not  in  accordance 
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with  the  normal  requirements  for  such  notifications  set  out  by  the  Foreign  and 
Commonwealth  Office  and  described  to  foreign  diplomatic  missions  in  London  in 
various  circular  Notes.  I  exhibit  the  most  recent  as  RBRH/i.  Any  notification  in 
the  correct  form  by  the  Liberian  Government  to  Her  Majesty  s  Government 
announcing  the  appointment  of  Lorrain  Esme  Osman  as  Ambassador-at-Large 
would  not  have  been,  and  would  not  now  be,  accepted  by  Her  Majesty’s  Govern¬ 
ment,  since  it  is  not  and  has  not  been  the  practice  of  Her  Majesty’s  Government  to 
accept  appointments  of  this  nature.  It  is  also  the  well-known  practice  of  Her  Maj¬ 
esty’s  Government  only  to  accept  the  accreditation  of  one  Head  of  a  diplomatic 
mission  in  London  and  not  to  recognise  the  title  ‘Ambassador’  granted  to  other 
members  of  the  staff  of  a  diplomatic  mission  by  the  sending  State,  although  such  a 
title  is  sometimes  accorded  by  sending  States  to  their  senior  diplomatic  staff  as  a 
matter  of  courtesy.  The  terms  of  the  Note  from  the  Liberian  Embassy  about  the 
appointment  of  Mr  Lorrain  Esme  Osman  might  perhaps  however  be  taken  to  imply 
that  he  was  to  be  appointed  as  Head  of  a  Special  Mission.  Her  Majesty’s  Govern¬ 
ment  has  not  ratified  the  New  York  Convention  on  Special  Missions  and  does  not 
regard  it  as  being  declaratory  of  international  customary  law.  Nevertheless,  the 
New  York  Convention  on  Special  Missions  by  Article  2  requires  the  consent  of  the 
receiving  State  of  the  appointment  of  a  Head  of  a  Special  Mission.  Her  Majesty’s 
Government  has  not  consented  to  the  sending  of  a  Special  Mission  from  the 
Government  of  the  Republic  of  Liberia  with  Air  Lorrain  Esme  Osman  as  Head  of 
that  Mission. 

5.  In  connection  with  the  Note  dated  29  October  1985  from  the  Liberian 
Embassy  to  the  Foreign  and  Commonwealth  Office  which  is  attached  to  the  affi¬ 
davit  of  Mr  Willie  Alan  Givens,  I  have  caused  a  search  to  be  made  of  the  relevant 
Foreign  and  Commonwealth  Office  files  held  by  Protocol  Department,  West  Afri¬ 
can  Department,  Hong  Kong  Department  and  the  Legal  Advisers  and  can  find  no 
trace  of  any  such  Note,  or  of  any  document  or  memorandum  relating  to  the  Note  or 
arising  therefrom. 

6.  The  normal  procedure  upon  notification  of  the  appointment  of  a  member  of  a 
mission’s  diplomatic  staff  is  the  following: 

(1)  a  Protocol  Department  file  would  be  opened,  or  the  notification  papers 
would  be  entered  on  an  appropriate  existing  file; 

(ii)  if  the  notification  had  been  made  by  Note  from  the  Embassy  concerned, 
the  Embassy  would  be  asked  to  supply  a  completed  notification  of 
appointment  form,  TX9.  I  produce  such  a  form  as  exhibit  RBRH/2; 

(iii)  any  irregularities  or  lack  of  clarity  in  the  notification  would  be  subject  to 
further  discussion  with  the  Embassy  either  bv  telephone  or  by  exchange 
of  Notes;  this  would  include  an  enquiry  as  to  whether  the  appointee  was 
replacing  an  established  member  of  the  diplomatic  staff  and  if  so,  who 
that  member  of  staff  was;  if  the  appointee  was  not  replacing  anyone,  the 
Embassy  would  be  asked  to  explain  the  functions  of  the  new  appointee; 

(iv)  if  there  were  doubt  as  to  the  nature  of  the  appointment  notified,  there 
would  also  be  an  exchange  of  minutes  between  Protocol  Department,  the 
Foreign  and  Commonwealth  Office  Legal  Advisers  and  the  relevant  geo¬ 
graphical  department  as  to  whether  notification  should  be  accepted  and 
there  would  be  an  exchange  of  Notes  or  other  discussion  with  the  rel¬ 
evant  Embassy  to  confirm  the  status  of  the  appointee; 
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(v)  once  notification  had  been  accepted,  a  diplomatic  identity  card  would  be 
issued  at  the  request  of  the  Embassy  to  the  new  member  of  the  staff, 
together  with  related  documentation,  including  authority  for  the  issue  of 
diplomatic  number  plates; 

(vi)  an  enquiry  would  be  made  of  the  Embassy  to  ascertain  the  address  of  the 
member  of  staff  in  order  that  the  appropriate  rating  relief  might  be 
applied  to  his  residence. 

7.  From  the  search  of  relevant  FCO  files,  I  can  find  no  evidence  that  any  of  the 
action  described  in  paragraph  6  above  was  taken  as  a  result  of  any  Note  dated  29 
October  1985  from  the  Liberian  Embassy  or  any  other  Note  from  that  Embassy. 
The  first  indication  of  the  possible  appointment  of  Lorrain  Esme  Osman  to  the 
Liberian  Embassy  in  London  that  can  be  found  on  these  files  is  the  Note  dated  4 
May  1987  contained  in  the  bundle  of  correspondence  marked  WAG  2.  The  indica¬ 
tions  are  that  a  Note  dated  29  October  1985  was  not  received  in  the  Foreign  and 
Commonwealth  Office. 

8.  I  am  informed  and  verily  believe  that  Lorrain  Esme  Osman  has  been  resident 
in  the  United  Kingdom  since  1985  and  that  he  owned  motor  cars  and  occupied 
residential  property  within  the  jurisdiction.  No  diplomatic  number  plates  have 
been  issued  to  him,  nor  was  any  application  made  for  his  residential  property  to  be 
granted  the  usual  relief  from  the  payment  of  rates  which  is  accorded  to  diplomatic 
agents  in  the  United  Kingdom. 

9.  Her  Majesty’s  Principal  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs  respectfully  draws  the  Court’s  attention  to  the  preamble  to  the  Vienna  Con¬ 
vention  on  Diplomatic  Relations  which  states  ‘that  the  purposes  of  such  privileges 
and  immunities  is  not  to  benefit  individuals  but  to  ensure  the  efficient  performance 
of  the  functions  of  diplomatic  missions  as  representing  States’,  and  accordingly 
places  the  following  matters  before  the  Court  concerning  the  claim  of  diplomatic 
immunity  made  on  behalf  of  Lorrain  Esme  Osman: 

(i)  Lorrain  Esme  Osman  has  not  been  notified  in  the  required  format  as  a 
member  of  the  staff  of  the  Embassy  of  the  Republic  of  Liberia. 

(ii)  No  question  was  raised  by  the  Embassy  of  the  Republic  of  Liberia  or  by 
Lorrain  Esme  Osman  concerning  the  absence  of  Osman’s  name  from  the 
London  Diplomatic  List  or  regarding  the  failure  of  the  Foreign  and 
Commonwealth  Office  to  accord  to  Osman  any  of  the  normal  privileges 
accruing  to  him  by  reason  of  his  alleged  status  as  a  diplomatic  agent 
(including  the  relief  from  taxation  and  rates,  the  issuing  of  a  diplomatic 
identity  card  or  diplomatic  number  plates). 

(iii)  The  Embassy  of  the  Republic  of  Liberia  and  Lorrain  Esme  Osman  failed 
to  make  any  claim  of  diplomatic  immunity  between  December  1985  and 
4th  May  1987  despite  the  wide  publicity  given  to  the  proceedings  against 
Osman  and  the  fact  that  the  Embassy  were  presumably  deprived  of 
Osman’s  services  during  that  time.  Following  upon  the  4th  May  1987  the 
question  of  the  claim  of  diplomatic  immunity  was  not  thereafter  raised  at 
the  hearing  before  the  Magistrate  at  Bow  Street  or  at  the  first  application 
for  habeas  corpus  made  on  behalf  of  Osman  before  a  Divisional  Court  of 
the  Queen’s  Bench  Division  or  before  the  House  of  Lords. 

[Editorial  note :  The  most  recent  circular  note  referred  to  in  paragraph  4 
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above,  dated  27  March  1985  and  issued  by  the  Protocol  and  Conference 
Department  of  the  Foreign  and  Commonwealth  Office,  reads  as  follows: 

The  Vice  Marshal  of  the  Diplomatic  Corps  presents  his  compliments  to  all 
foreign  and  Commonwealth  diplomatic  missions  in  London  and  has  the  honour  to 
state  that,  as  a  result  of  the  Government’s  Review  of  the  Vienna  Convention,  we 
have  made  a  number  of  changes  to  the  procedures  for  the  notification  of  staff 
changes  in  diplomatic  missions.  The  revisions  involve  a  closer  alignment  with  the 
provisions  of  Article  10  of  the  Vienna  Convention  and  include  two  new  points: 
Name  of  Person  being  replaced  (if  any)  and  Private  Servants.  A  supply  of  revised 
TX9  forms  is  enclosed.  It  would  be  appreciated  if  these  could  be  used  henceforth. 

The  Vice  Marshal  would  like  to  remind  missions  that  full  and  accurate  infor¬ 
mation  should  be  provided  on  the  status  and  classification  of  staff;  and  that  all  staff 
so  notified  should  have  duties  fully  compatible  with  the  functions  of  the  mission  as 
set  out  in  Articles  3  and  42.  The  total  number  of  staff  should  not  be  in  excess  of 
what  is  necessary  for,  or  consistent  with,  the  role  of  the  mission. 

He  would  also  like  to  draw  attention  to  Article  10.2  which  indicates  that,  where 
possible,  prior  notification  of  arrival  and  final  departure  should  be  given.  Notifi¬ 
cation  of  change  of  circumstances  should  include  any  changes  of  private  address.  It 
should  also  include  any  new  information  on  the  arrival  or  departure,  or  status,  of 
members  of  the  family  forming  part  of  the  household.  Where  appropriate  it  should 
include  information  on  members  of  staff  who  become  UK  nationals  or  perma¬ 
nently  resident,  for  instance  following  marriage  to  British  citizens. 

As  regards  members  of  the  family  forming  part  of  the  household,  it  is  normal 
practice  in  the  UK  to  accept  spouses  and  minor  children  under  18,  ie  sons  and 
daughters.  Other  relatives  may  be  accepted  in  some  cases  but  the  circumstances 
must  be  fully  explained  to  enable  a  decision  to  be  taken.  These  include  children 
aged  18  or  over  if  they  are  clearly  resident  with  the  member  of  the  mission  con¬ 
cerned  and  not  engaged  in  paid  employment;  and  in  certain  cases  dependent 
parents  living  with  the  member  of  the  mission. 

A  serious  view  will  be  taken  of  any  misleading  or  inaccurate  notification  or  of  a 
failure  to  notify  changes  of  circumstances.  Members  of  staff  and  dependants  who 
claim  diplomatic  immunity  under  false  pretences  or  on  the  basis  of  a  notification 
which  is  no  longer  accurate  will  not  be  immune  from  prosecution  for  any  offences 
they  may  commit.  It  is  for  a  court  to  rule  on  individual  status  in  the  light  of  the 
evidence  placed  before  it. 

In  certain  cases  reclassification  or  withdrawal  of  a  notification  may  be  sought. 
W  hen  an  appointment  is  terminated,  the  need  for  a  successor  may  be  questioned. 
Additions  to  the  overall  level  of  staff  are  also  liable  to  be  queried.  If  serious  doubts 
exist  about  a  person’s  designation  or  functions  it  may  be  necessary  to  declare  such  a 
person  non  grata  or  unacceptable  in  accordance  with  Article  9  of  the  Vienna  Conven¬ 
tion. 

Finally  the  Vice  Marshal  takes  this  opportunity  of  expressing  concern  about  the 
practice  of  Missions  that  employ  as  private  servants  or  as  other  members  of  the 
staff  persons  who  would  not  otherwise  be  permitted  to  work  in  the  UK  (eg  visitors 
or  students).  In  accordance  with  their  obligation  to  respect  UK  laws  and  regula¬ 
tions  Heads  of  Mission  and  members  of  the  diplomatic  staff  are  requested  to  ensure 
that  they  are  complying  with  Home  Office  rules.  In  cases  of  doubt  missions  should 
consult  Appointments  Section  of  Protocol  Department. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office)] 
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On  13  October  1988  in  the  same  case,  Mr  Hervey  swore  a  second  affi¬ 
davit  in  the  case  as  follows: 

I,  ROGER  BLAISE  RAMSA\  HERVEY,  C.M.G.,  Her  Majesty’s  Vice  Mar¬ 
shal  of  the  Diplomatic  Corps  and  Assistant  Under  Secretary  of  State  in  the  Foreign 
and  Commonwealth  Office,  London,  MAKE  OATH  and  say  as  follows :- 

Further  to  my  affidavit  dated  the  10th  day  of  October  1988  and  filed  herein,  I  am 
informed  and  verily  believe  that  the  Note  of  the  Embassy  of  the  Republic  of 
Liberia  dated  the  4th  day  of  May  1987  was  not  received  by  the  Foreign  and  Com¬ 
monwealth  Office  on  that  day: 

The  said  Note  was  brought  into  the  Foreign  and  Commonwealth  Office,  by  the 
Ambassador  of  the  Republic  of  Liberia  Willie  Alan  Givens,  on  13th  July  1987. 
There  is  now  produced  and  shown  to  me  marked  RBRH/i  the  original  of  the  said 
Note  which  bears  the  Foreign  Office  Registry  stamp  of  the  14th  July  1987.  The 
Note  was  lodged  in  the  Registry  one  day  after  it  was  received. 

The  Liberian  note,  dated  4  May  1987,  read  as  follows: 

The  Ministry  of  Foreign  Affairs  of  the  Republic  of  Liberia  presents  its  compli¬ 
ments  to  Her  Majesty’s  Foreign  and  Commonwealth  Office  and  has  the  honour  to 
refer  to  the  present  detention  at  the  Pentonville  prison  of  Mr  Lorrain  Osman, 
Ambassador-At-Large  and  Economic  Consultant  to  the  Government  of  the  Repub¬ 
lic  of  Liberia  with  full  powers  and  authority  as  per  his  Credential  attached  hereto 
for  easy  reference. 

In  this  connection,  the  Ministry  wishes  to  confirm  and  re-affirm  that  Mr  Lorrain 
Esme  Osman  was  duly  appointed  to  said  position  by  the  Government  of  the 
Republic  of  Liberia  on  the  28th  day  of  October  1985,  and  due  to  the  diplomatic 
nature  of  Mr  Osman’s  assignment,  the  Government  of  Liberia  is  requesting  the 
Foreign  and  Commonwealth  Office,  to  use  its  good  offices  in  securing  the  release  of 
Mr  Osman  in  recognition  of  the  Privileges  and  Immunities  that  usually  appertain 
to  such  assignments. 

On  14  October  1988  in  the  same  case  Mr  Hervey  swore  a  third  affidavit  in 
the  case  as  follows: 

I,  ROGER  BLAISE  RAMSAY  HERVEY,  C.M.G.,  Her  Majesty’s  Vice  Mar¬ 
shal  of  the  Diplomatic  Corps  and  Assistant  Under  Secretary  of  State  in  the  Foreign 
and  Commonwealth  Office,  London,  MAKE  OATH  and  say  as  follows 

1.  Further  to  my  affidavits  dated  the  10th  October  1988  and  13th  October  1988 
and  filed  herein,  I  am  informed  and  verily  believe  that  on  12th  October  1988  Mr 
Willie  Alan  Givens  telephoned  the  Foreign  and  Commonwealth  Office  and  that  in 
my  absence  Mr  D.A.  MacLeod  Head  of  the  Protocol  Department  received  the  tele¬ 
phone  call.  Mr  Givens  told  Mr  MacLeod  that,  after  consultation  with  the  Liberian 
Foreign  Minister,  the  Government  of  Liberia  would  waive  the  immunity  attaching 
in  their  view  to  Lorrain  Esme  Osman. 

2.  There  is  now  produced  and  shown  to  me  marked  RBRH/i  a  Note  delivered 
to  the  Foreign  and  Commonwealth  Office  by  Mr  Von  Ballmoos,  Second  Secretary 
at  the  Liberian  Embassy  in  London  at  4.45  p.m.  12  October  1988. 
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The  Liberian  note,  dated  12  October  1988,  read  as  follows: 

The  Embassy  of  the  Republic  of  Liberia  presents  its  compliments  to  the  Foreign 
and  Commonwealth  Office,  Protocol  Department,  and  has  the  honour  to  refer  to 
its  various  communications  concerning  Mr  Lorrain  E.  Osman,  Ambassador- 
at-Large  and  Economic  Consultant  to  the  Government  of  Liberia. 

The  Embassy  wishes  to  advise  that  in  view  of  the  cordial  and  harmonious  rela¬ 
tions  subsisting  between  Liberia  and  the  United  Kingdom  and  after  a  thorough 
and  objective  consideration  of  the  nature  and  circumstances  surrounding  Mr 
Osman’s  arrest  and  detention,  the  Foreign  and  Commonwealth  Office  is  hereby 
notify  [sic]  of  the  waving  [sic]  of  his  immunity  to  allow  the  Law  to  take  its  course, 
thereby  enabling  us  to  determine  his  continuing  suitability  to  serve  the  Govern¬ 
ment  in  the  capacities  stated  above. 

Part  Five:  V.  Organs  of  the  State — consular  agents  and  consulates 

The  following  Note,  dated  6  May  1988,  was  sent  to  Diplomatic  Missions 
and  Consulates  in  London  by  the  Protocol  Department  of  the  Foreign  and 
Commonwealth  Office: 

Protocol  Department  present  their  compliments  to  Diplomatic  Missions  and 
Consulates  and  have  the  honour  to  inform  them  that  the  Department  have  decided 
that  henceforth,  in  accordance  with  Article  4  of  the  Vienna  Convention  on  Consu¬ 
lar  Relations,  they  will  decline  to  approve  the  appointment  of  any  Elonorary  Con¬ 
sul-General  except  where  under  an  obligation  to  do  so  by  virtue  of  a  bilateral 
Consular  Convention.  Honorary  Consuls-General  who  have  already  been 
appointed  will  not  be  affected,  but  they  may  not  be  replaced  in  their  present  rank. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Five:  VII.  Organs  of  the  State — armed  forces 

In  reply  to  a  question,  the  Minister  of  State  for  Defence  Procurement 
wrote : 

The  stationing  of  US  forces  in  the  United  Kingdom  is  governed  by  a  number  of 
agreements  between  the  British  and  US  Governments.  The  agreements,  most  of 
which  are  classified,  have  all  come  into  force  since  1950.  The  operational  use  in  an 
emergency  of  bases  made  available  to  US  forces  in  the  UK  is  covered  by  the 
Churchill-Truman  understanding  of  19^2. 

(HL  Debs.,  vol.  499,  col.  241 :  5  July  1988) 

Part  Five:  VIII.  A.  Organs  of  the  State — immunity  of  organs  of  the  State — 
diplomatic  and  consular  immunity 

(See  also  Part  Four:  VI.  (item  of  12  April  1988)  and  Part  Five:  IV. 
( Osman  case),  above) 

In  the  course  of  proceedings  in  a  Flouse  of  Commons  Standing  Com¬ 
mittee  on  the  subject  of  the  Arms  Control  and  Disarmament  Bill,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr  David  Mellor, 
stated: 
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The  Bill  is  a  narrow  technical  measure  which  provides  for  observers  coming  to 
this  country  pursuant  to  the  Stockholm  arrangement — to  be  granted  the  privileges 
and  immunities  accorded  to  diplomats  by  the  1964  Act.  It  makes  further  provision 
that  if  any  future  arms  control  agreement  require  verification  and  inspection  on  our 
territory,  observers  accredited  under  those  measures  may  also  be  granted  tempor¬ 
ary  immunity  in  accordance  with  the  1964  Act,  if  that  is  the  will  of  both  Houses  of 
Parliament,  as  expressed  in  an  affirmative  resolution  that  can  be  debated  on  the 
Floor  of  the  House.  That  will  give  ample  scope  for  hon.  Members  to  raise  points  on 
any  future  provision.  There  is  precedence  for  this  in  the  procedure  for  conferring 
privileges  and  immunities  upon  international  organisations  in  the  International 
Organisations  Act  1968,  and  for  conferring  additional  privileges  and  immunities 
upon  consular  officials  for  certain  countries  under  the  Consular  Relations  Act 
1968 — both  passed  by  a  Labour  Government.  Looking  ahead  to  some  Opposition 
amendments,  it  would  be  futile  if  we  insisted  that  there  should  be  primary  legis¬ 
lation  each  time  an  arms  control  agreement  was  concluded. 

(HC  Standing  Committee  D,  Arms  Control  and  Disarmament  Bill,  col.  17:  3 
November  1987) 

Later  in  the  proceedings,  the  Minister  remarked: 

Let  us  now  turn  to  privileges  and  immunities,  which  is  the  magic  phrase  that  will 
bring  everyone  back  into  order  in  this  discussion.  The  first  thing  we  must  be  clear 
about  ...  is  that  no  changes  are  made  to  privileges  and  immunities  by  the  Bill. 
The  Bill  merely  extends  the  category  of  people  who  are  entitled  to  them.  However, 
the  position  on  privileges  and  immunities  remains  precisely  as  set  out  in  the  Diplo¬ 
matic  Privileges  Act  ^64  .  .  . 

In  practice,  many  of  these  privileges  will  have  little  effect  for  persons  on  short 
visits.  Those  people  will  be  in  the  country  for  a  few  days  at  most  and  only  a  matter 
of  hours  in  some  cases.  Inspectors  and  observers  will  enjoy,  amongst  other  things, 
inviolability  of  the  person,  immunity  from  criminal  jurisdiction  and,  with  minor 
exceptions,  immunity  from  civil  and  administrative  jurisdiction,  exactly  as  long¬ 
term  diplomats  do.  Indeed,  many  of  these  people  will  be  long-term  diplomats 
anyway  because  someone  who  is  an  accredited  diplomat  in  London  will  be  given 
the  role  of  observer  only  for  the  particular  purpose  of  the  inspection  that  is  pro¬ 
posed,  but  he  will  need  back-up  staff. 

When  we  as  a  British  team  went  to  inspect,  under  the  Stockholm  arrangements, 
a  set  of  manoeuvres  in  East  Germany  in  September  we  had  a  back-up  team  of  10, 
including  the  pilot  who  flew  the  aircraft. 

Auxiliary  personnel  of  that  sort  are  equated  with  administrative  technical  staff 
and  similar  people.  They  likewise  enjoy  inviolability  of  the  person  and  immunity 
from  criminal  jurisdiction,  but  their  immunity  from  civil  and  administrative  juris¬ 
diction  will  not  extend  to  acts  performed  outside  the  course  of  their  duties.  Those 
are  the  arrangements  governing  the  lower  levels  of  support  staff  in  long-term 
missions.  A  lower  category  of  auxiliary  personnel  who  are  equated  with  service 
staff  will  enjoy  immunity  from  both  criminal  and  civil  jurisdiction  only  in  respect 
of  acts  performed  in  the  course  of  their  duties.  Whether  someone  is  pinched  for 
parking  on  a  double  yellow  line,  which  was  one  of  the  examples  given,  depends  into 
which  category  he  falls. 

(Ibid.,  cols.  43-44;  5  November  1987) 
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In  moving  the  second  reading  in  the  House  of  Lords  of  the  Arms  Control 
and  Disarmament  (Privileges  and  Immunities)  Bill,  the  Government 
spokesman,  Lord  Glenarthur,  stated: 

The  main  objective  of  the  Bill  is  to  give  effect  to  the  outcome  of  the  Stockholm 
conference  on  confidence  and  security  building  measures  and  disarmament  in 
Europe.  This  concluded  on  22nd  September  1986  with  agreement  on  a  substantial 
package  of  measures  relating  to  the  notification,  observation  and  inspection  of  mili¬ 
tary  activities  in  Europe.  In  addition  to  the  military  provisions  of  the  document  the 
Stockholm  accord  also  calls  on  participating  states  to  confer  privileges  and  immuni¬ 
ties,  as  laid  down  by  the  Vienna  convention  on  diplomatic  relations,  both  to  inspec¬ 
tors  carrying  out  on-site  verification  and  to  observers  invited  to  military  activities 
notified  under  the  terms  of  the  accord. 

This  Bill  is  therefore  designed  to  confer  upon  both  observers  and  inspectors,  as 
well  as  on  their  auxiliary  staff,  those  privileges  and  immunities  which  are  set  out  in 
detail  in  the  Diplomatic  Privileges  Act  1964.  This  means  that  both  inspectors  and 
observers  will  be  equated  with  diplomatic  agents  while  in  the  United  Kingdom.  As 
a  result,  they  will  enjoy  inviolability  of  the  person  as  well  as  immunity  from  crimi¬ 
nal  jurisdiction  and,  with  some  exceptions,  from  civil  and  administrative  jurisdic¬ 
tion  as  well. 

Auxiliary  personnel  will  be  equated  with  administrative  and  technical  staff 
assigned  to  embassies  in  the  United  Kingdom.  They  will  enjoy  the  same  privileges, 
except  that  their  immunity  from  civil  and  administrative  jurisdiction  will  be  con¬ 
fined  to  acts  performed  during  the  course  of  their  duties. 

The  Bill  also  provides  for  privileges  and  immunities  to  be  conferred  bv  Order  in 
Council,  subject  to  the  affirmative  resolution  procedure,  to  give  effect  to  any  inter¬ 
national  agreement  or  arrangement  superseding  the  Stockholm  document,  or 
making  provision  for  furthering  arms  control  or  disarmament.  The  purpose  of 
extending  the  Bill  in  this  manner  is  to  avoid  as  far  as  possible  the  need  for  primary 
legislation  each  time  there  is  a  new  arms  agreement  involving  the  granting  of  privi¬ 
leges  and  immunities,  for  example,  to  those  involved  in  its  verification. 

The  INF  Treaty  is  an  example  of  this.  It  is  the  Government’s  intention,  once 
this  Bill  becomes  law,  to  introduce  an  Order  in  Council  to  cover  the  INF  inspec¬ 
tion  arrangements  in  the  UK.  But  such  extensions  will  be  done  under  the  affirm¬ 
ative  resolution  procedure,  which  will  give  your  Lordships  the  opportunity  to 
debate  ihe  order  when  the  time  comes.  The  only  privileges  and  immunities  which 
the  Bill  confers  directly  are  those  stemming  from  the  Stockholm  document. 

I  should  like  to  make  clear  that  no  changes  are  made  in  this  Bill  to  the  privileges 
and  immunities  set  out  in  the  Diplomatic  Privileges  Act  1964.  The  present  Bill 
merely  extends  the  category  of  people  who  are  entitled  to  them.  Nor  in  practice  will 
the  proposed  extension  to  Stockholm  observers  and  inspectors  greatly  increase  the 
number  of  people  entitled  to  full  diplomatic  privileges  and  immunities  in  the 
United  Kingdom.  Many  such  observers  and  inspectors  are  likely  to  be  diplomats  or 
military  attaches  already  accredited  here. 

Those  coming  from  abroad  will  only  be  granted  privileges  and  immunities  for 
the  duration  of  their  stay  in  the  United  Kingdom.  In  practice,  this  is  likely  to  be 
about  two  or  three  days  in  each  case.  Nor  will  such  observations  or  inspections  be 
particularly  frequent.  The  maximum  number  of  inspections  any  country  must 
accept  under  the  Stockholm  accord  is  three  per  year;  and  we  are  unlikely  to  invite 
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observers  to  military  exercises  in  the  L^K  more  than  once  every  two  or  three  years. 
Moreover,  while  we  are  obliged  under  the  terms  of  the  accord  to  invite  representa¬ 
tives  of  all  35  signatory  states,  in  practice  many  of  the  smaller  states  do  not  send 
observers. 

(HL  Debs.,  vol.  491,  cols.  1398-1400:  14  January  1988) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

We  seek  continually  to  reduce  the  number  of  unpaid  parking  fines  by  diplomats 
in  London  through  the  firm  application  of  the  policy  described  in  the  White  Paper 
on  diplomatic  immunities  and  privileges  (Cmnd  9497). 

(HC  Debs.,  vol.  126,  Written  Answers,  cols .639-40:  3  February  1988) 

The  Foreign  and  Commonwealth  Office  provided  the  following  explana¬ 
tory  note,  dated  March  1988,  for  the  Parliamentary  Joint  Committee  on 
Statutory  Instruments  which  was  considering  the  draft  Treaty  on  the  Eli¬ 
mination  of  Intermediate-Range  and  Shorter-Range  Missiles  (Inspections) 
(Privileges  and  Immunities)  Order  1988: 

Explanatory  Note  for  the  Joint  Committee  on  Statutory  Instruments 

It  is  proposed  that  this  Order  should  be  made  under  section  1(2)  of  the  Arms 
Control  and  Disarmament  (Privileges  and  Immunities)  Act  1988.  That  section 
provides  that  no  such  Order  shall  be  made  unless  a  draft  of  it  has  been  laid  before 
and  approved  by  a  resolution  of  each  House  of  Parliament. 

The  structure  of  the  arrangements  for  the  elimination  of  United  States  (or  vice 
versa  Soviet)  intermediate-range  and  shorter-range  missiles  is  somewhat  unusual. 
The  obligation  to  eliminate  the  missiles  and  the  procedures  to  be  followed,  includ¬ 
ing  the  inspection  arrangements,  are  laid  down  in  a  series  of  essentially  bilateral 
treaty  instruments  between  the  United  States  and  the  Soviet  Union.  The  appli¬ 
cation  of  these  inspection  arrangements  in  the  United  Kingdom  (and  the  other 
European  ‘Basing  Countries’)  is  then  provided  for  in  detail  in  the  Agreement 
signed  on  n  December  1987  among  the  United  States  of  America  and  the  King¬ 
dom  of  Belgium,  the  Federal  Republic  of  Germany,  the  Republic  of  Italy,  the 
Kingdom  of  the  Netherlands  and  the  United  Kingdom  of  Great  Britain  regarding 
Inspections  relating  to  the  Treaty  between  the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics  on  the  Elimination  of  their  Intermediate- 
Range  and  Shorter-Range  Missiles  (‘the  Basing  Country  Agreement’).  Finally,  in 
an  Exchange  of  Notes  dated  21  December  1987  (Cm.  31 1)  formal  provision  is 
made  for  the  granting  of  the  necessary  inspection  rights  by  Her  Majesty’s  Govern¬ 
ment  to  the  Soviet  Union  on  certain  conditions.  The  entry  into  force  provisions  are 
linked  so  that  both  of  the  above  international  agreements  to  which  the  Llnited 
Kingdom  is  a  Party  will  enter  into  force  simultaneously  with  one  another,  and  with 
the  entry  into  force  of  the  main  Treaty  on  its  ratification  by  the  United  States  of 
America  and  the  Soviet  Union. 

The  Order  is  based  upon  the  Basing  Country  Agreement  inasmuch  as  it  is  that 
Agreement  which  relates  in  detail  the  provisions  for  inspection  in  the  United  King¬ 
dom,  and  in  particular  the  privileges  and  immunities  of  inspection  teams  and 
associated  persons  and  property  (the  Exchange  of  Notes  merely  grants  inspection 
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rights  in  general  terms).  The  Annex  to  the  Basing  Country  Agreement  provides  for 
certain  privileges  and  immunities  to  be  accorded  to  inspectors  and  air  crew  mem¬ 
bers  carrying  out  inspections  in  the  United  Kingdom  to  verify  the  implementation 
of  the  Treaty  between  the  United  States  and  the  Soviet  Union,  as  well  as  to  their 
equipment  and  aircraft.  The  present  Order  will  confer  these  privileges  and  immu¬ 
nities,  and  will  enable  Her  Majesty’s  Government  to  notify  their  approval  of  the 
Basing  Country  Agreement,  and  thus  allow  for  the  simultaneous  entry  into  force  of 
all  the  treaties  and  agreements  as  aforesaid. 

Section  1(2)  of  the  1988  Act  provides  that  the  privileges  and  immunities  to  be 
conferred  by  an  Order  in  Council  may  not  exceed  those  conferred  by  the  Diploma¬ 
tic  Privileges  Act  1964,  which  implements  the  Vienna  Convention  on  Diplomatic 
Relations. 

The  table  attached  to  this  Note  shows  the  Articles  of  the  draft  Order,  the  corre¬ 
sponding  provision  in  the  Vienna  Convention  on  Diplomatic  Relations,  and  the 
relevant  provision  in  the  Basing  Country  Agreement. 

The  privileges  and  immunities  to  be  conferred  by  the  Order  are  no  greater  in 
extent  than  those  required  by  the  Basing  Country  Agreement  or  those  authorised 
by  the  1988  Act. 


Draft  Order 


Vienna  Convention  Basing  Country 

on  Diplomatic  Relations  Agreement 


Article  1(2) 

— 

Article  2 

Article  36(1) 

Article  3 

Article  22(3) 

Article  4,  chapeau 

Article  39(2) 

Article  4(  1 )  (a) 

Article  29 

Article  4(i)(b) 

Article  30(2) 

Article  4(i)(c) 

Article  31(1),  (2) 

Article  4(i)(d) 

Article  36 

Article  4(2) 

Article  32 

Article  III,  para  2;  and  Article 
IV,  para  4. 

Article  IV,  para  5. 

Annex,  para  2,  second 
sentence. 

Annex,  preamble. 

Annex,  para  1. 

Annex,  para  2,  first  sentence, 
and  (3)  Annex,  para  3,  first  sentence. 

Article  V,  para  2;  and  Annex, 
para  4. 

Annex,  para  3,  second 
sentence. 


(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  Parliamentary 

Papers ,  1987-88,  HC,  Paper  67,  p.  6) 


The  Foreign  and  Commonwealth  Office  provided  the  following  explana¬ 
tory  note,  dated  11  April  1988,  for  the  Parliamentary  Joint  Committee  on 
Statutory  Instruments  which  was  considering  the  draft  European  Com¬ 
mittee  for  the  Prevention  of  Torture  and  Inhuman  or  Degrading  Treat¬ 
ment  or  Punishment  (Immunities  and  Privileges)  Order  1988: 

Explanatory  Note  for  the  Joint  Committee  on  Statutory  Instruments 

1.  It  is  proposed  that  this  Order  should  be  made  under  Section  3  of  the  Inter¬ 
national  Organisations  Act  1968.  Section  10(1)  of  the  1968  Act  provides  that  no 
recommendation  should  be  made  to  Her  Majesty  in  Council  to  make  an  Order 
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under  Section  5  unless  a  draft  of  the  Order  has  been  laid  before  Parliament  and 
approved  by  a  resolution  of  each  House. 

2.  L  nder  section  5(1),  an  Order  in  Council  may  ‘confer  on  any  class  of  persons 
to  whom  [the]  section  applies  such  privileges,  immunities  and  facilities  as  in  the 
opinion  of  Her  Majesty  in  Council  are  .  .  .  required  for  giving  effect  ...  to  any 
agreement  to  which  .  .  .  Her  Majesty’s  Government  in  the  United  Kingdom 
is  ...  a  party’. 

3.  The  European  Convention  for  the  Prevention  of  Torture  and  Inhuman  or 
Degrading  Treatment  or  Punishment  (Cm.  339)  requires  privileges  and  immuni¬ 
ties  to  be  conferred  upon  the  members  of  the  European  Committee  for  the  Preven¬ 
tion  of  Torture  and  Inhuman  or  Degrading  Treatment  or  Punishment  (‘the 
Committee’)  and  the  experts  by  which  the  members  of  the  Committee  are  assisted 
in  accordance  with  Article  7,  paragraph  2,  of  the  Convention.  The  present  Order 
will  confer  these  privileges  and  immunities  and  will  enable  HMG  to  ratify  the  Con¬ 
vention. 

4.  The  Committee  is  a  ‘body  which  .  .  .  performs  .  .  .  functions  ...  by  way 
of  .  .  .  conciliation  or  inquiry’,  and  is  thus  an  ‘international  tribunal’  within  the 
meaning  of  section  5(5)  of  the  1968  Act.  Accordingly,  the  members  of  the  Com¬ 
mittee  are  ‘members  of  any  international  tribunal’,  and  the  experts  by  which  they 
are  assisted  are  ‘other  officers  of  any  international  tribunal’;  thus,  in  both  cases  they 
are  persons  to  whom  section  5  applies  (by  virtue  of  subsection  (2)  (a)  and  (b), 
respectively). 

5.  The  privileges  and  immunities  conferred  by  the  Convention  are  closely 
modelled  upon  those  conferred  upon  the  European  Court  of  Human  Rights  by  the 
Fourth  Protocol  to  the  General  Agreement  on  Privileges  and  Immunities  of  the 
Council  of  Europe,  Paris,  16  December  1961  (Cmnd.  4739),  which  was  imple¬ 
mented  in  the  law  of  the  United  Kingdom  by  the  European  Commission  and  Court 
of  Human  Rights  (Immunities  and  Privileges)  Order  1970  (S.I.  1970  No.  1941). 
The  drafting  of  the  present  Order  accordingly  follows  that  used  in  S.I.  1970 
No.  1941. 

6.  The  table  attached  to  this  Note  shows  the  Articles  of  the  draft  Order  and  the 
corresponding  paragraphs  of  the  Annex  to  the  Convention. 

7.  The  privileges  and  immunities  to  be  conferred  by  the  Order  are  those 
‘required  for  giving  effect’  to  the  Convention,  for  the  purposes  of  section  5(1)  of 
the  1968  Act. 

8.  The  persons  upon  whom  immunities  are  conferred  by  the  Order  will  also  be 
exempt  from  immigration  control,  by  virtue  of  Article  4(g)  of  the  Immigration 
(Exemption  from  Control)  Order  1972  (S.I.  1972  No.  1613);  this  is  required  for 
giving  effect  to  paragraph  2(b)  of  the  Annex  to  the  Convention. 


Draft  Order 


Corresponding  Provision  of 
Annex  to  the  Convention 


Article  3 

Article  4,  chapeau 
Article  4(a) 

Article  4(b) 
Article  4(c) 


Paragraph  4 
Paragraph  6 
Paragraphs  2(a)  and  5 
Paragraph  2(a) 
Paragraph  2(a) 


(Text  provided  by  the  Foreign  and  Commonwealth  Office) 
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In  moving  the  approval  in  the  House  of  Lord  of  the  draft  Treaty  on  the 
Elimination  of  Intermediate-Range  and  Shorter-Range  Missiles  (Inspec¬ 
tions)  (Privileges  and  Immunities)  Order  1988,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Lord  Glenarthur,  stated. 

.  .  .  this  order  is  made  under  Section  1(2)  of  the  Arms  Control  and  Disarma¬ 
ment  (Privileges  and  Immunities)  Act  1988,  which  received  its  Royal  Assent  on 
9th  February.  The  Joint  Committee  on  Statutory  Instruments  has  considered  the 
order  and  has  made  no  comment,  other  than  to  draw  the  attention  of  Parliament  to 
the  Explanatory  Note  prepared  for  the  committee  by  my  department. 

As  your  Lordships  will  recall,  the  Arms  Control  and  Disarmament  (Privileges 
and  Immunities)  Act  is  principally  concerned  with  the  granting  of  diplomatic 
privileges  and  immunities  to  observers  and  inspectors  carrying  out  functions  in  the 
United  Kingdom  under  the  terms  of  the  Stockholm  Agreement.  But  it  also  pro¬ 
vides  for  the  extension,  by  means  of  an  Order  in  Council,  of  such  privileges  and 
immunities  to  inspection  personnel  involved  in  other  future  arms  control  agree¬ 
ments.  The  Government  made  clear  at  the  time  that  the  INF  treaty  was  one  such 
agreement  for  which  recourse  to  this  provision  of  the  Act  was  envisaged. 

The  aim  of  the  order  is  to  enable  the  British  Government  to  fulfil  the  particular 
obligations  which  we  have  undertaken  in  respect  of  the  verification  of  the  INF 
treaty.  The  nature  of  these  obligations,  and  the  reason  why  they  take  the  form  they 
do,  has  been  the  subject  of  previous  debates  in  your  Lordships’  House,  and  I  shall 
not  rehearse  the  background  again  this  evening. 

Needless  to  say  the  privileges  and  immunities  to  be  conferred  on  Soviet  inspectors 
and  aircrew  for  the  protection  of  their  official  functions  when  conducting  I N  F  inspec¬ 
tions  will  cover  only  activities  carried  out  in  the  United  Kingdom.  This  is  for  the 
period  from  their  arrival  at  the  point  of  entry  until  their  departure  from  the  UK.  The 
Order  in  Council  also  confers  certain  privileges  and  immunities  on  the  equipment  and 
aircraft  used  by  the  INF  inspectors  and  aircrew.  Naturally  these  privileges  and 
immunities  are  no  more  extensive  than  those  required  under  the  Basing  Country 
Agreement.  They  correspond  directly  to  the  privileges  and  immunities  annex  to  the 
Basing  Country  Agreement,  which  in  turn  reproduces  verbatim  the  relevant  parts  of 
the  protocol  between  the  USA  and  the  Soviet  Union.  Nor  do  the  privileges  and 
immunities  exceed  those  conferred  by  the  Vienna  Convention  on  Diplomatic  Rela¬ 
tions. 

The  United  States  Senate  will  vote  on  the  ratification  of  the  INF  treaty  within 
the  next  few  weeks.  It  seems  likely  that  the  vote  will  be  overwhelmingly  in  favour. 
We  expect  the  United  States  and  Soviet  instruments  of  ratification  to  be  exchanged 
during  President  Reagan’s  visit  to  Moscow  from  29th  May  to  2nd  June.  The  treaty 
will  enter  into  force  immediately  thereafter.  It  is  essential  that  the  United  King¬ 
dom  is  able  to  fulfil  its  obligations  in  respect  of  the  treaty  as  soon  as  it  enters  into 
force.  This  draft  Order  in  Council  will  enable  us  to  do  so.  I  commend  it  to  your 
Lordships,  and  beg  to  move. 

(HL  Debs.,  vol.  495,  cols.  1198-9:  14  April  1988;  see  also  HC  Debs.,  vol.  142 
cols.  303-4:  26  April  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Forty-three  alleged  serious  offences  by  persons  entitled  to  immunity  were  drawn 
to  the  attention  of  the  Foreign  and  Commonwealth  Office  in  1987.  ‘Serious 
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offences’  are  defined  in  accordance  with  the  report  of  the  Foreign  Affairs  Com¬ 
mittee  The  Abuse  of  Diplomatic  Immunities  and  Privileges  (1985)  as  offences  fall¬ 
ing  into  a  category  which  could  in  certain  circumstances  attract  a  penalty  of  six 
months  or  more;  we  are  advised  that  very  few  of  the  alleged  offences  would  have 
been  likely  to  attract  a  custodial  sentence.  T  he  majority  involve  drinking  and  driv¬ 
ing  and  shoplifting. 

Eighteen  diplomats  were  withdrawn  from  their  posts  in  Britain  in  1987  following 
alleged  offences. 

(HL  Debs.,  vol.  496,  col.  670:  4  May  1988) 

In  the  course  of  moving  an  amendment  to  the  Immigration  Bill,  the 
Minister  of  State,  Home  Office,  Mr  Timothy  Renton,  stated: 

Finally,  there  are  those  who  clearly  have  no  basis  under  the  rules  for  remaining 
in  the  United  Kingdom.  They  include  illegal  entrants,  those  on  temporary 
admission  or  overstayers  themselves. 

The  numbers  are  not  at  all  large.  In  1986,  1 19  overstayers  or  illegal  entrants  took 
up  employment  that  entitled  them  to  exemption  from  immigration  control,  and  a 
further  286  people,  whose  conditions  of  stay  prohibited  employment,  had  these 
conditions  removed  on  the  grounds  of  their  exempt  employment.  The  great  major¬ 
ity  of  them  were  employed  as  members  of  missions.  While  the  scale  of  the  abuse  is 
not  great,  so  long  as  this  method  of  evading  removal  remains,  it  is  sadly  inevitable 
that  it  will  be  exploited  from  time  to  time. 

We  are  not  concerned  with  those  who  are  appointed  as  full  diplomatic  agents. 
We  do  not  wish  to  intervene  in  that  area,  and  that  is  not  where  the  problems  arise. 
The  evidence  of  abuse  is  restricted  to  those  in  what  are  known  as  categories  C  and 
D  employment  with  a  mission — administrative  and  technical  staff  and  those 
employed  in  the  domestic  service  of  the  mission,  such  as  drivers  and  caretakers. 

The  effect  of  the  new  clause  will  be  that  locally  engaged  staff  in  non-diplomatic 
posts  and  their  families  will  no  longer  be  exempt  from  immigration  control. 
Missions  will  be  able  to  continue  to  employ  locally  engaged  staff  in  those  categories 
if  their  immigration  status  enables  them  to  take  that  employment.  It  may  also  be 
possible  for  others  to  be  employed  in  those  categories,  but  only  if  the  mission  noti¬ 
fies  the  Foreign  and  Commonwealth  Office  of  their  appointment  in  accordance 
with  the  Vienna  convention  on  diplomatic  relations. 

The  Foreign  and  Commonwealth  Office  needs  to  be  satisfied  that  the  individual 
is  in  bona  fide  employment  and  thus  entitled  to  immunities  and  privileges.  Where 
those  requirements  are  met,  the  mission  may  be  allowed  to  take  on  locally  engaged 
staff  in  those  categories.  However,  if  it  does  ,  those  members  of  the  mission  will  be 
subject  to  immigration  control. 

Furthermore,  in  accordance  with  the  Vienna  convention,  the  mission  will  be 
required  to  notify  the  appointment  of  the  individual  and  the  termination  of  his 
appointment.  Those  changes  will  improve  the  effectiveness  of  our  control  pro¬ 
cedures. 

Nothing  in  the  proposed  amendment  resiles  from  the  United  Kingdom’s  com¬ 
mitment  as  a  signatory  to  the  Vienna  convention.  Our  approach  is  not  inconsis¬ 
tent  with  that  adopted  by  other  countries  to  the  employment  of  locally  engaged 
staff  in  our  missions  abroad.  On  the  contrary,  the  proposed  amendment  simply 
puts  into  practice  the  advice  already  given  to  missions  by  the  Vice  Marshal  of  the 
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Diplomatic  Corps  that  they  should  not  employ  persons  who  would  not  otherwise  be 
permitted  to  work  in  the  United  Kingdom.  Equally,  the  proposed  amendment  will 
not  apply  retrospectively.  Those  already  employed  by  a  mission  will  retain  their 
exemption  from  immigration  control  while  they  remain  in  that  capacity. 

The  new  arrangements  will  be  fully  explained  to  missions  before  the  amend¬ 
ments  come  into  effect.  The  proposed  consequential  amendment  to  clause  1 1 
would  simply  provide  the  amendment  to  section  8(3)  to  be  brought  into  effect  by 
means  of  a  commencement  order. 

I  commend  the  amendments  to  the  House. 

(HC  Debs.,  vol  132,  cols.  975-6:  4  May  1988) 

Later  in  the  debate,  the  Minister  observed: 

As  it  stands,  section  8(3)  of  the  Immigration  Act  1971  provides  for  all  members 
of  a  mission  to  be  exempt  from  immigration  control  in  a  way  that  is  not  demanded 
by  the  terms  of  the  Vienna  convention  on  diplomatic  relations. 

(Ibid.,  col.  980) 

In  moving  the  approval  of  the  draft  European  Committee  for  the  Preven¬ 
tion  of  Torture  and  Inhuman  or  Degrading  Treatment  or  Punishment 
(Immunities  and  Privileges)  Order  1988,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  Mrs  Lynda  Chalker,  stated  in  part: 

The  order  provides  that  the  members  of  the  European  committee,  to  be  estab¬ 
lished  in  accordance  with  article  1  of  the  convention  for  the  prevention  of  torture 
and  inhuman  or  degrading  treatment  or  punishment,  shall  enjoy  the  appropriate 
privileges  and  immunities  to  enable  them  to  exercise  their  functions  under  the  con¬ 
vention. 

(HC  Debs.,  vol.  133,  col.  565:  12  May  1988) 

In  moving  the  approval  in  the  House  of  Lords  of  the  same  draft  Order, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord 
Glenarthur,  stated  in  part: 

d  he  order  provides  that  the  members  of  the  European  Committee  to  be  estab¬ 
lished  in  accordance  with  Article  1  of  the  Convention  for  the  Prevention  of  Torture 
and  Inhuman  or  Degrading  1  reatment  or  Punishment  shall  enjoy  the  appropriate 
privileges  and  immunities  to  enable  them  to  exercise  their  functions  under  the  con¬ 
vention. 

I  he  task  of  the  committee  will  be  to  arrange  visits  to  places  of  detention  in  order, 
in  the  terms  of  Article  1  of  the  convention:  ‘to  examine  the  treatment  of  persons 
deprived  of  their  liberty  with  a  view  to  strengthening,  if  necessary,  the  protection 
of  such  persons  from  torture  and  from  inhuman  or  degrading  treatment  or  punish¬ 
Parties  to  the  convention  are  required  to  offer  the  members  of  the  committee 
every  facility  in  the  performance  of  their  tasks,  in  particular  by  giving  them  access 
at  any  time  to  any  place  where  persons  may  be  held  (for  instance,  police  stations, 
prisons  and  hospitals)  and  the  opportunity  to  interview  detainees  in  private  and 
likewise  their  families,  legal  representatives  and  doctors. 

Apart  from  periodic  or  routine  visits  in  the  territory  of  each  contracting  party, 
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the  committee  may  organise  any  ad  hoc  visits  warranted.  After  each  visit  the  com¬ 
mittee  will  communicate  its  findings  and  recommendations  to  the  party  concerned. 
This  procedure  is  confidential. 

This  non-judicial  and  confidential  procedure  is  designed  to  assist  governments  in 
treating  detainees  properly.  It  aims  at  co-operation  between  the  committee  and  the 
state  concerned,  not  the  latter’s  conviction  by  a  judicial  authority. 

If  this  committee  is  to  be  able  to  carry  out  its  task  fearlessly  and  impartially,  it  is 
vital  that  its  members  be  accorded  certain  privileges  and  immunities,  not  for  their 
personal  benefit,  but  in  order  to  safeguard  the  independent  exercise  of  their  func¬ 
tions  and  free  them  from  any  constraints  in  carrying  out  their  duties. 

This  order  accordingly  provides  for  the  members,  whilst  performing  their 
official  duties,  to  have  some  of  the  privileges  and  immunities  accorded  to  a  head  of 
a  diplomatic  mission,  such  as  immunity  from  legal  action,  immunity  from  personal 
arrest  or  detention,  inviolability  of  documents  and  papers  and  inviolability  of  per¬ 
sonal  baggage. 

(HL  Debs.,  vol.  497,  cols.  257-8:  17  May  1988) 

In  the  course  of  replying  to  a  question  about  Iran/UK  relations,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  remain  critical  of  the  Iranian  Government’s  record  on  human  rights  and 
respect  for  other  international  conventions.  For  example,  two  British  citizens, 
Roger  Cooper  and  Nicholas  Nicola,  have  been  detained  in  Tehran,  without  trial 
and  without  consular  access,  in  breach  of  the  Vienna  convention  on  consular  rela¬ 
tions.  In  addition,  Iran  continues  to  make  unlawful  attacks  on  unarmed  merchant 
vessels,  including  British  ships  in  the  Gulf. 

Furthermore,  violations  of  diplomatic  immunity  such  as  the  detention  of  a 
British  diplomat,  Mr  Chaplin,  in  May  1987  represent  deliberate  flouting  of  the 
Vienna  convention  on  diplomatic  relations. 

(HC  Debs.,  vol.  136,  Written  Answers,  cols.  i8g-go :  28  June  1988) 

In  reply  to  the  question  what  guidance  is  issued  to  members  of  the  diplo¬ 
matic  corps  with  regard  to  the  precise  point  at  which  their  diplomatic 
immunity  takes  effect  in  respect  of  a  particular  posting,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

None.  The  point  at  which  immunity  takes  effect  is  covered  by  the  provisions  of 
Article  39  of  the  Vienna  Convention  on  Diplomatic  Relations,  which  will  be  known 
to  the  sending  State. 

(HC  Debs.,  vol.  138,  Written  Answers,  col.  joj  :  27  July  1988;  see  also  ibid.,  col. 
3°  3) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office, stated : 

When  it  is  alleged  that  a  member  of  the  staff  of  a  diplomatic  mission  has  commit¬ 
ted  a  criminal  offence,  we  follow  the  policy  laid  down  in  paragraphs  57-73  of  the 
White  Paper  ‘Diplomatic  Immunities  and  Privileges’  (April  1985;  Cmnd.  9497). 

(HC  Debs.,  vol.  138,  Written  Answers,  col.  J02:  27  July  1988) 

Following  an  incident  in  which  a  Vietnamese  diplomat  was  alleged  to 
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have  brandished  a  pistol  in  the  face  of  a  demonstration  outside  the  Vietna¬ 
mese  Embassy  in  London,  the  following  statement  was  issued  by  the 
Foreign  and  Commonwealth  Office  at  a  press  conference  held  on  7  Sep¬ 
tember  1988: 

Spokesman  explained  that  British  Government  policy  was  clear,  and  was  laid  out 
in  the  1985  White  Paper.  Firearm  offences  normally  led  to  a  request  for  withdrawal 
in  the  absence  of  a  waiver  of  immunity.  Firearm  certificates  were  not  issued  for 
weapons  for  use  by  the  security  staff  of  Missions  or  the  personal  protection  of  indi¬ 
viduals.  The  British  Government  had  repeatedly  made  clear  that  the  abuse  of  dip¬ 
lomatic  immunity  would  not  be  tolerated. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Five:  VIII.  B.  Organs  of  the  State — immunity  of  organs  of  the  State — 
immunity  other  than  diplomatic  and  consular 

(See  also  part  Five:  IV.  (Cambodian  Mission  premises),  above) 

In  a  speech  in  the  Sixth  Committee  of  the  UN  General  Assembly  on  n 
November  1988,  the  UK  representative,  Mr  A.D.  Watts,  examined  the 
International  Law  Commission’s  draft  articles  on  the  subject  of  the  status 
of  the  diplomatic  courier  and  diplomatic  bag  not  accompanied  by  diploma¬ 
tic  courier.  He  remarked  in  part: 

In  relation  to  draft  Article  2,  paragraph  /,  the  Special  Rapporteur  discusses  the 
important  question  of  the  extent  to  which  the  political  subdivisions,  agencies  and 
instrumentalities  of  a  State  enjoy  immunity;  in  paragraph  508  of  the  Report  he 
refers  to  this  as  a  matter  of  ‘interpretation’.  My  delegation,  however,  would 
respectfully  suggest  that  this  is  a  question  of  substance — and  indeed  and  important 
one.  The  firm  view  of  my  delegation  is  that  political  subdivisions,  and  so  on, 
should  only  enjoy  immunity  where  they  are  acting  in  the  exercise  of  sovereign  auth¬ 
ority. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.6/43SR. 
39,  P-  21) 

Part  Six:  I.  A.  Treaties — conclusion  and  entry  into  force — conclusion,  sig¬ 
nature,  ratification  and  accession 

(See  also  Part  One:  II.  D.  1.  (passim),  above) 

In  reply  to  the  question  why  agreement  to  European  Community  signature 
of  the  Montreal  Protocol  to  the  Vienna  Convention  for  the  Protection  of  the 
Ozone  Layer  was  given  before  Parliamentary  scrutiny  procedures  were  com¬ 
plete,  the  Minister  of  State,  Department  of  the  Environment,  wrote: 

When  international  negotiations  were  approaching  their  conclusion,  the  Com¬ 
mission  sought  the  Council's  agreement  to  Community  signature  of  the  Protocol  to 
the  Vienna  Convention  by  means  of  Document  8335/87  dated  nth  September 
1987.  The  Council  s  authorisation  was  given  by  means  of  urgent  written  procedure 
in  time  for  a  Conference  of  Plenipotentiaries  in  Montreal  at  which  the  Protocol  on 
Substances  that  Deplete  the  Ozone  Layer  was  adopted  on  16th  September.  The 
Community  (and  the  United  Kingdom)  signed  the  protocol  on  the  same  day. 
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The  House  was  in  recess  at  the  time  and  it  was  not  possible  for  the  normal  scru¬ 
tiny  procedures  to  be  carried  out.  The  Government  did,  however,  keep  the  House 
informed  of  developments  (Hansard,  eol.  319  of  27th  November  1986;  col.  134  of 
24th  March  1987;  col.  379  of  23rd  July  1987)  and  have  since  reported  on  the  out¬ 
come  of  the  diplomatic  conference  (Hansard,  col.  277  of  28th  October  1987). 

The  text  of  the  protocol  will  be  published  as  a  Command  Paper  and  laid  before 
the  House  before  ratification  in  accordance  with  the  usual  practice. 

(HL  Debs.,  vol.  491,  col.  1340:  13  January  1988;  see  also  HC  Debs.,  vol.  125, 
Written  Answers,  cols.  282-j:  13  January  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  have  signed  and  ratified  73  conventions  and  protocols  of  the  Council  of  Eur¬ 
ope.  Nine  conventions  and  protocols  have  been  signed  but  not  yet  ratified.  These 
are: 

1.  Protocol  4  to  the  Convention  of  Human  Rights  securing  certain  other  Rights 
and  Freedoms. 

2.  European  Convention  for  the  Prevention  of  Torture  and  Inhuman  or 
Degrading  Treatment  or  Punishment. 

3.  European  Convention  on  the  Recognition  of  the  Legal  Personality  of  Non- 
Governmental  Organisations. 

4.  European  Convention  on  the  Control  of  the  Acquisition  and  Possession  of 
Firearms  by  Individuals. 

5.  European  Convention  on  the  Compensation  of  Victims  of  Violent  Crimes. 

6.  Convention  Relating  to  Stops  on  Bearer  Securities  in  International  Circula¬ 
tion. 

7.  Convention  on  the  Establishment  of  a  Scheme  of  Registration  of  Wills. 

8.  European  Convention  for  the  Protection  of  Animals  for  Slaughter. 

9.  European  Convention  for  the  Protection  of  Vertebrate  Animals  used  for 
Experimental  Purposes. 

(HC  Debs.,  vol.  130,  Written  Answers,  col.  629  :  31  March  1988) 

The  following  instrument  of  ratification  is  set  out  as  an  example  of  UK 
practice: 

WHEREAS  a  Convention  against  Torture  and  Other  Cruel,  Inhuman  or 
Degrading  Treatment  or  Punishment  was  opened  for  signature  by  all  States  at  the 
United  Nations  Headquarters,  New  York,  on  the  Fourth  day  of  February,  One 
thousand  Nine  hundred  and  Eighty-five; 

AND  WHEREAS  the  said  Convention  was  signed  on  behalf  of  the  United  King¬ 
dom  of  Great  Britain  and  Northern  Ireland,  on  the  Fifteenth  day  of  March,  One 
thousand  Nine  hundred  and  Eighty-five; 

NOW  THEREFORE  the  Government  of  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland,  having  considered  the  Convention  aforesaid,  hereby  con¬ 
firm  and  ratify  the  same  on  behalf  of: 

The  United  Kingdom  of  Great  Britain  and  Northern  Ireland 

Anguilla 

British  Virgin  Islands 

Cayman  Islands 
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Falkland  Islands 

Gibraltar 

Montserrat 

Pitcairn,  Henderson,  Ducie  and  Oeno  Islands 
Saint  Helena 

Saint  Helena  Dependencies 
Turks  and  Caicos  Islands 

and  undertake  faithfully  to  perform  and  carry  out  all  the  stipulations  therein  con¬ 
tained. 

In  witness  whereof  this  Instrument  of  Ratification  is  signed  and  sealed  by  Her 
Majesty’s  Principal  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs. 

Done  at  London  the  Second  day  of  December  One  thousand  Nine  hundred  and 
Eighty-eight. 

[Signature  of  Sir  Geoffrey  Howe] 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Six:  I.  B.  Treaties — conclusion  and  entry  into  force — reservations 
and  declarations  to  multilateral  treaties 

Under  Article  17  of  the  Convention  against  Torture  and  other  Cruel, 
Inhuman  and  Degrading  Treatment  or  Punishment,  which  was  adopted  by 
the  UN  General  Assembly  on  10  December  1984,  a  Commission  against 
Torture  was  established.  In  depositing  its  instrument  of  ratification  with 
the  Secretary-General  of  the  UN  on  9  September  1987,  the  German  Demo¬ 
cratic  Republic  made  the  following  declaration: 

The  German  Democratic  Republic  declares  that  it  will  bear  its  share  only  of 
those  expenses  in  accordance  with  Article  17,  Paragraph  7,  and  Article  18,  Para¬ 
graph  5,  of  the  Convention  arising  from  activities  under  the  competence  of  the 
Committee  as  recognized  by  the  German  Democratic  Republic. 

(C.N.  232.1987.  TREATIES-3) 

In  response,  the  UK  Permanent  Representative  to  the  UN,  Sir  Crispin 
Tickell,  wrote  to  the  Secretary-General  on  8  December  1988  as  follows; 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
do  not  regard  the  said  declaration  as  affecting  in  any  way  the  obligations  of  the  Ger¬ 
man  Democratic  Republic  as  a  State  Party  to  the  Convention  (including  the  obli¬ 
gation  to  meet  its  share  of  the  expenses  of  the  Committee  Against  Torture  as 
apportioned  by  the  first  meeting  of  the  States  Parties  held  on  26  November  1987  or 
any  subsequent  such  meetings)  and  do  not  accordingly  raise  objection  to  it.  Thev 
reserve  however  the  rights  of  the  United  Kingdom  in  their  entirety  in  the  event 
that  the  said  declaration  should  at  any  future  time  be  claimed  to  affect  the  obli¬ 
gations  of  the  German  Democratic  Republic  as  aforesaid. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  same  letter,  the  UK  Permanent  Representative  also  wrote: 

The  Government  of  the  United  Kingdom  declare  under  Article  21  of  the  said 
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Convention  that  they  recognise  the  competence  of  the  Committee  Against  Torture 
to  receive  and  consider  communications  submitted  by  another  State  Party,  pro¬ 
vided  that  such  other  State  Party  has,  not  less  than  twelve  months  prior  to  the  sub¬ 
mission  by  it  of  a  communication  in  regard  to  the  United  Kingdom,  made  a 
declaration  under  Article  21  recognising  the  competence  of  the  Committee  to 
receive  and  consider  communications  in  regard  to  itself. 

(Ibid.) 

Part  Six:  I.  D.  Treaties — conclusion  and  entry  into  force — ‘without  preju¬ 
dice  ’  provisions 

(See  Part  Six:  II.  D.  (UK  Note  of  14  August  1987),  below) 

Part  Six:  II.  A.  Treaties — observance,  application  and  interpretation — 
observance 

(See  also  Part  Six:  II.  C.,  Part  Eleven:  II.  A.  6.  (material  on  the  subject 
of  the  Treaty  of  Peace  with  Japan)  and  Part  Fourteen:  I.  B.7.,  below) 

In  the  course  of  a  reply  to  a  question  about  the  verification  of  nuclear  dis¬ 
armament  treaties,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

In  our  view,  treaty  verification  is  a  matter  for  the  parties  to  each  treaty. 

(PIC  Debs.,  vol.  125,  Written  Answers,  col.  72/  :  20  January  1988) 

In  the  course  of  a  debate  on  17  February  1988  in  the  UN  Security  Coun¬ 
cil  on  the  subject  of  the  destruction  of  a  Korean  airliner  in  flight  on  29 
November  1987,  the  UK  representative,  Mr  J.  Birch,  stated: 

It  is  vitally  important  that  the  international  community  should  co-operate  closely 
to  combat  terrorism.  Both  Security  Council  resolution  579  (1985)  and  General 
Assembly  resolution  40/61  emphasized  the  importance  of  States  becoming  party  to 
the  existing  international  Conventions  relating  to  various  aspects  of  international 
terrorism,  including  those  relating  to  the  safety  of  civil  aviation.  I  should  like  to 
underline  this  again  today.  It  is  vital,  of  course,  that  States  parties  to  the  various 
Conventions  comply  with  their  obligations  under  them  in  good  faith. 

(S/PV.  2792,  pp.  13-16) 

Part  Six:  II.  C.  Treaties — observance,  application  and  interpretation — 
interpretation 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

We  place  importance  on  the  strict  observation  by  all  states  of  their  treaty  obli¬ 
gations:  but  as  a  non-party  to  the  anti-ballistic  missile  treaty  we  have  no  locus  to 
interpret  it. 

(HL  Debs.,  vol.  495,  col.  857:  30  March  1988) 

The  Second  Report  from  the  House  of  Commons  Defence  Committee 
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considered,  inter  alia,  the  Government’s  locus  standi  to  interpret  the  Anti- 
Ballistic  Missiles  Treaty.  In  a  response,  which  was  published  in  June  1988, 
the  Government  observed: 

Having  considered  the  matter  in  the  light  of  the  Committee’s  comments,  the 
Government  remains  convinced  that  its  policy  towards  the  interpretation  of  the 
ABM  7  reaty  is  the  right  one.  It  does  not,  therefore,  intend  to  depart  from  its  policy  of 
restraint  over  the  interpretation  of  the  Treaty  which  is  a  matter  for  the  Parties.  The 
legal  reasons  behind  this  policy  are  set  out  in  the  Annex  to  this  Memorandum.  The 
Government  nevertheless  remains  keenly  interested  in  the  views  of  both  Parties  on 
the  interpretation  of  the  ABM  Treaty,  because  of  its  political  and  strategic  import¬ 
ance,  and  will  continue  to  encourage  them  to  reach  agreement  among  themselves  on 
disputed  or  uncertain  points.  The  Treaty  itself  establishes  a  particular  mechanism 
for  this  in  the  Standing  Consultative  Commission. 

{Parliamentary  Papers,  1987-88,  HC,  Paper  495,  pp.  95-6) 

The  Annex  mentioned  above  read  as  follows: 

ANNEX 

The  interpretation  of  any  treaty,  whether  bilateral  or  multilateral  is  a  matter  for 
the  Parties  to  it:  there  is  no  authority  in  a  non-Party  State  to  determine  the  rights 
and  obligations  of  other  States  towards  one  another  under  a  treaty  between  them. 
This  would  not  preclude  a  non-Party  State  from  forming  a  view  as  to  the  meaning 
of  the  treaty  or  as  to  the  extent  of  the  rights  and  obligations  of  the  Parties  toward 
one  another  under  it,  eg  where  the  meaning  or  extent  of  the  treaty  has  significance 
for  its  own  policies  or  actions,  or  where  its  own  rights  or  national  interests  may  be 
affected.  But  non-Party  States  should  observe  a  degree  of  restraint  over  interpret¬ 
ing  the  treaty  rights  and  obligations  of  other  States,  particularly  where  the  point  at 
issue  is  a  matter  of  controversy  between  the  Parties  themselves.  There  are  also 
practical  limits  on  attempted  interpretation  by  a  non-Partv.  Many  of  the  elements 
which,  under  the  commonly  accepted  rules  of  international  law,  may  be  significant 
or  even  decisive  for  interpretation  in  a  particular  case,  are  by  their  nature  unlikely 
to  be  available  to  a  non-Party.  This  applies  especially  to  the  preparatory  work  of 
the  treaty  and  to  subsequent  agreements  or  practice  of  the  Parties  in  the  application 
of  the  treaty. 

(Ibid.,  p.  98) 


Part  Six:  II.  D.  Treaties — observance,  application  and  inteipretation _ 

treaties  and  third  States 

(See  also  Part  Six:  II.  B.,  above) 

?n  14  AugUSt  1987  an  Exchange  °f  Notes  was  concluded  between  the 
UK  Government  and  the  Government  of  the  USSR.  The  text  of  the  UK 
Note  read  as  follows: 


Note  No. 


H5 


r  ritanmc  Majesty  s  Embassy  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  present  their  compliments  to  the  Ministry  of  Foreign  Affairs  of 
the  Union  of  Soviet  Socialists  Republics  and  have  the  honour  to  refer  to  the  under- 
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standing  reached  among  representatives  of  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland,  the  Federal  Republic  of  Germany,  the  USSR  and  the 
United  States  of  America  in  New  York  on  3  September  1986. 

In  this  connection  the  Embassy  have  the  honour  to  state,  on  behalf  of  the 
Government  of  the  United  Kingdom,  that,  on  the  understanding  that  the  Soviet 
side  shall  be  bound  by  the  provisions  of  the  Agreement  on  the  Resolution  of  Practi¬ 
cal  Problems  with  Respect  to  Deep  Seabed  Mining  Areas  signed  at  New  York  on 
14  August  1987  by  representatives  of  Belgium,  Canada,  Italy,  the  Netherlands  and 
the  Union  of  Soviet  Socialist  Republics,  the  United  Kingdom  side  also  shall  be 
bound  by  the  provisions  of  that  Agreement  in  the  same  manner  as  other  parties  to 
that  Agreement  are  bound  by  its  provisions  to  the  Soviet  party. 

Nothing  in  the  above  referenced  Agreement,  this  Note,  or  in  the  Note  of  the 
Ministry  in  reply,  nor  acts  or  activities  taking  place  pursuant  thereto,  shall  preju¬ 
dice  the  position  of  either  side  with  respect  to  the  United  Nations  Convention  on 
the  Law  of  the  Sea  of  1982. 

If  it  is  acceptable  to  the  Soviet  side,  this  Note  and  the  Note  in  reply  from  the 
Ministry  shall  constitute  an  agreement  between  the  two  Governments  which  shall 
enter  into  force  upon  the  date  of  the  Note  in  reply  from  the  Ministry,  and  which 
shall  remain  in  force  for  the  duration  of  the  Agreement  on  the  Resolution  of  Practi¬ 
cal  Problems  with  Respect  to  Deep  Seabed  Mining  Areas  or  until  otherwise  agreed 
by  the  two  sides,  whichever  is  the  later. 

(UKTS  No.  34  (1988),  p.  4;  Cm.  383) 


Part  Six:  II.  E.  Treaties — observance,  application  and  interpretation — 
treaty  succession 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  Joint  Declaration  on  the  question  of  Hong  Kong  provides  that  ‘The  pro¬ 
visions  of  the  international  covenant  on  civil  and  political  rights  and  the  inter¬ 
national  covenant  on  economic  social  and  cultural  rights  as  applied  to  Hong  Kong 
shall  remain  in  force’. 

It  is  our  understanding  that  the  Chinese  Government  will  make  provision  in  the 
Basic  Law  for  the  future  Hong  Kong  special  administrative  region,  which  they  are 
currently  drafting,  to  give  effect  to  this  undertaking  in  the  joint  declaration. 

Should  further  relevant  conventions  be  extended  to  Hong  Kong  before  1997, 
we,  together  with  the  Chinese  Government,  would  need  to  consider  their  con¬ 
tinued  application  to  Hong  Kong  after  30  June  1997. 

(HC  Debs.,  vol.  126,  Written  Answers,  col.  468 :  1  February  1988) 

In  reply  to  a  further  question,  the  same  Minister  wrote: 

It  has  been  agreed  in  the  Sino-British  joint  liaison  group  that  relevant  inter¬ 
national  labour  conventions  which  currently  apply  to  Hong  Kong  shall  continue  to 
apply  to  the  Hong  Kong  SAR.  Should  further  international  labour  conventions 
need  to  be  applied  to  Hong  Kong  before  then,  we,  together  with  the  Chinese 
Government,  would  need  to  discuss  the  matter. 

(Ibid.) 
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Part  Six:  IV.  C.  Treaties — invalidity,  termination  and  suspension  of  oper¬ 
ation — termination,  suspension  of  operation,  denunciation 

On  9  February  1987  there  was  signed  by  the  Governments  of  the  UK, 
Australia  and  New  Zealand  an  Agreement  to  Terminate  the  Nauru  Island 
Agreement  1919.  Article  5,  paragraph  2  of  the  Agreement  reads  as  follows: 

Insofar  as  it  is  still  in  force,  the  Nauru  Island  Agreement  shall  be  terminated  on 
the  date  upon  which  the  presentation  to  each  Partner  Government  of  final  accounts 
provided  for  in  Article  1  has  been  completed  as  recorded  in  an  exchange  of  notes 
through  the  diplomatic  channel  at  Canberra  between  the  Partner  Governments. 
(UKTS  No.  4  (1988);  Cm.  285) 

On  14  August  1987  an  Exchange  of  Notes  was  concluded  between  the 
UK  Government  and  the  Government  of  Italy.  Similar  Notes  were 
exchanged  on  the  same  day  between  the  UK  Government  and  the  Govern¬ 
ments  of  Canada,  Belgium  and  the  Netherlands  respectively.  The  text  of 
the  UK  Note  to  the  Italian  Government  read: 

Note  Verbale  No.  232 

Her  Britannic  Majesty’s  Embassy  present  their  compliments  to  the  Ministry  of 
Foreign  Affairs  of  the  Republic  of  Italy  and  have  the  honour  to  refer  to  the  Agree¬ 
ment  of  the  Resolution  of  Practical  Problems  with  Respect  to  Deep  Seabed  Mining 
Areas  concluded  at  New  \  ork  on  14  August,  1987,  between  the  Governments  of 
the  Kingdom  of  Belgium,  Canada,  the  Republic  of  Italy,  the  Kingdom  of  the 
Netherlands  and  the  Union  of  Soviet  Socialist  Republics  and  the  Exchange  of 
Notes  relating  to  that  Agreement  dated  14  August,  1987,  between  the  United 
Kingdom  and  the  Union  of  Soviet  Socialist  Republics.  In  this  connection  the 
Embassy  have  the  honour  to  propose  that  the  Government  of  the  Republic  of  Italy 
shall  not  take  steps  to  terminate  that  Agreement  and  the  Government  of  the  United 
Kingdom  shall  not  take  steps  to  terminate  the  agreement  concluded  by  that 
Exchange  of  Notes,  except  by  common  accord  of  the  Government  of  the  United 
Kingdom  and  the  Government  of  the  Republic  of  Italy. 

If  it  is  acceptable  to  the  Government  of  the  Republic  of  Italy  this  Note  and  the 
Note  in  reply  shall  constitute  an  agreement  between  the  two  Governments  which 
shall  enter  into  force  on  the  date  of  the  Note  in  reply  from  the  Ministry  of  Foreign 
Affairs.  '  6 

(UKTS  No.  34  (1988),  p.  17;  Cm.  383) 

Part  Seven.  I.  Personal  jurisdiction — general  concept 
(See  Part  Eight:  II.  D.  (item  of  8  February  1988),  below) 

Part  Eight:  I.  A.  State  ternto/y  and  territorial  jurisdiction — parts  of  terri¬ 
tory,  delimitation-frontiers,  boundaries 

(See  also  Part  Three:  I.  E.  (item  of  30  March  1988),  above,  Part  Eight • 
II.  A.  (items  of  8  March  and  27  June  1988),  and  Part  Nine:  I.  A  (items  of 
26  October  and  2  November  1988),  below) 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  international  boundary  between  Israel  and  Syria  remains  to  be  negotiated,  but 
the  armistice  line  established  by  the  1949  Syria-Israel  armistice  agreement  has  gener¬ 
ally  been  accepted  as  the  de  facto  boundary.  The  demilitarised  zone,  in  which  the 
United  Nations  disengagement  observer  force  operates,  lies  well  to  the  east  of  this  line. 
(HC  Debs.,  vol.  129,  Written  Answers,  col.  12J  :  8  March  1988) 

Part  Eight:  II.  A.  State  territory  and  territorial  jurisdiction — territorial 
jurisdiction — territorial  sovereignty 

(See  also  Part  Eight:  II.  D.  ( Wood  Pulp  case)  and  Part  Eleven:  II.  A.  1. 
(item  of  2  November  1988),  below) 

In  a  Note  dated  9  September  1987,  the  UK  Permanent  Mission  to  the 
UN  in  Geneva  requested  that  the  International  Telecommunications 
Union  bring  the  contents  of  the  Note  to  the  attention  of  Member  States. 
The  Note  rejected  declarations  made  by  the  Argentine  Republic  on  ratify¬ 
ing  the  International  Telecommunications  Convention  in  1982  in  so  far  as 
these  related  to  the  Falkland  Islands  and  South  Georgia  and  the  South 
Sandwich  Islands.  The  Note  continued: 

The  Government  of  the  United  Kingdom  have  no  doubt  as  to  British  sover¬ 
eignty  over  the  Falkland  Islands  and  South  Georgia  and  South  Sandwich  Islands. 
As  stated  in  the  declaration  (No.  102)  made  by  the  United  Kingdom  Delegation  at 
the  time  of  the  signing  of  the  Final  Protocol  at  the  Nairobi  Plenipotentiary  in  1982, 
the  Falkland  Islands  and  South  Georgia  and  the  South  Sandwich  Islands  are,  and 
remain,  an  integral  part  of  the  territories  for  the  international  relations  of  which  the 
Government  of  the  United  Kingdom  is  responsible. 

(UKTS  No.  62  (1987);  Cm.  345,  p.  24) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

...  we  recognise  Canada’s  full  sovereignty  over  the  islands  in  the  Canadian  archi¬ 
pelago.  We  maintain  contact  with  the  Canadian  Government  on  the  matter  of  sur¬ 
rounding  waters  .  .  . 

(HL  Debs.,  vol.  492,  col.  624:  26  January  1988) 

In  reply  to  questions,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Since  27  April  1950  we  have  recognised  Jordanian  sovereignty  over  the  West 
Bank.  No  other  Government  have  formally  claimed  sovereignty  to  this  area,  except 
those  parts  which  Israel  purports  to  have  incorporated  within  the  municipal  boun¬ 
daries  of  Jerusalem. 

(HC  Debs.,  vol.  129,  Written  Answers,  col.  12J  :  8  March  1988) 

No  Government  have  made  a  specific,  formal  claim  to  sovereignty  over  the  Gaza 
strip. 

(Ibid.) 
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In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

Our  current  advice  is  that  the  territory  of  the  western  Sahara  is  disputed  and  the 
United  Kingdom  regards  sovereignty  as  undetermined. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.  250  :  15  April  1988) 

In  the  course  of  a  debate  on  the  subject  of  children  abducted  from  the 
United  Kingdom,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  Mr  Timothy  Eggar,  stated: 

While  the  children  are  in  the  United  Kingdom  they  are,  naturally,  subject  to 
British  legislation  and  the  jurisdiction  of  British  courts.  Once  abroad,  the  children 
are  removed  from  British  jurisdiction  and  are  subject  to  the  jurisdiction  of  the 
country  in  which  they  find  themselves.  The  children’s  return  to  the  United  King¬ 
dom  can  then  be  achieved  only  through  the  courts  of  the  country  to  which  they 
have  been  taken.  We  are  constrained,  however  regrettably,  bv  the  basic  fact  that 
courts  in  one  country  have  no  obligation  to  recognise  custody  orders  made  by  the 
courts  of  another  country.  That  is  the  very  real  and  fundamental  problem  that  we 
cannot  overcome. 

(HC  Debs.,  vol.  131,  col.  529:  15  April  1988) 

In  reply  to  the  question  who  would  be  in  charge  of  emergency  arrange¬ 
ments  outside  the  site  if  there  were  to  be  an  accident  to  a  US  nuclear 
weapon  in  this  country,  the  Minister  of  State  for  Defence  Procurement, 
Lord  Trefgarne,  stated: 

...  in  the  extremely  unlikely  event  of  a  United  States  nuclear  weapon  accident 
in  this  country,  the  United  Kingdom  would  retain  sovereign  rights  over  its  terri¬ 
tory  and  territorial  waters.  A  formal  arrangement  with  the  United  States  Govern¬ 
ment  exists  for  this  purpose. 

.  .  .  the  arrangements  aie  perfectly  straightforward.  The  United  Kingdom  will 
retain  sovereignty  over  its  territory  and  territorial  waters,  as  the  noble  Lord  would 
expect.  Therefore  there  is  no  question  of  the  L  mted  States  acquiring  sovereignty, 
or  something  similar  .  .  . 

(HL  Debs.,  vol.  496,  cols.  1127-8:  11  May  1988) 

In  reply  to  a  question  about  the  conflict  in  Eritrea,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  recognise  the  territorial  integrity  of  Ethiopia  within  its  existing  frontiers. 
(1IC  Debs.,  vol.  136,  W  ritten  Answers,  col.  :  27  June  1988) 

On  the  occasion  of  the  signing  of  the  Final  Acts  of  the  World  Adminis¬ 
trative  Radio  Conference  in  Geneva  on  7  October  1988,  the  Argentine 
Republic  made  the  following  statement: 

(a)  The  Argentine  Republic,  exercising  its  sovereign  rights  over  the  Malvinas 
Islands,  the  South  Georgia  Islands  and  the  South  Sandwich  Islands  does  not 
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recognize  the  allotments  (or  the  assignments  deriving  therefrom)  appearing  on 
behalf  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland  in  the  plans 
established  by  this  Conference  to  provide  services  in  the  territories  mentioned  and 
denies  any  right  on  the  part  of  the  United  Kingdom  to  submit  requirements,  to 
notify  the  bringing  into  use  of  the  allotments  referred  to  or  to  set  up  any  installation 
therein. 

The  Argentine  Republic  therefore  reaffirms  its  indefeasible  and  inalienable 
sovereign  rights  over  the  Malvinas  Islands,  the  South  Georgia  Islands  and  the 
South  Sandwich  Islands,  which  constitute  an  integral  part  of  its  territory. 

The  LTmted  Nations  General  Assembly  adopted  Resolutions  2065  (XX),  3160 
(XXVIII),  31/49,  37/9  and  39/6  recognizing  the  existence  of  a  sovereignty  dispute 
on  the  Malvinas  question  and  urging  the  Argentine  Republic  and  the  United  King¬ 
dom  to  resume  negotiations  with  a  view  to  reaching,  as  soon  as  possible,  a  peaceful 
and  definitive  solution  to  the  dispute  and  the  remaining  differences  relating  to  this 
matter  through  the  good  offices  of  the  Secretary-General  of  the  United  Nations, 
who  is  to  inform  the  General  Assembly  of  the  progress  made.  The  40th  United 
Nations  General  Assembly  adopted  on  27  November  1985,  Resolution  40/21  reiter¬ 
ating  its  appeal  to  both  parties  to  resume  negotiations,  an  appeal  that  was  further 
repeated  in  Resolutions  41/40  and  42/19. 

(b)  The  Argentine  Republic  further  reserves  the  right  to  adopt  throughout  its 
territory  such  measures  as  it  considers  necessary  to  ensure  the  provision  of  its  tele¬ 
communication  services  should  the  interests  of  the  nation  be  affected  by  the 
decisions  taken  at  this  Conference  or  by  the  reservations  expressed  by  other  coun¬ 
tries. 

In  response,  the  UK  representative  stated: 

With  reference  to  Statement  No.  40  by  the  Argentine  Republic  and  to  all  other 
statements  and  reservations  by  the  Argentine  Delegation  during  the  proceedings  of 
this  Conference  concerning  the  Falkland  Islands,  and  South  Georgia  and  South 
Sandwich  Islands,  the  Government  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  have  no  doubt  as  to  United  Kingdom  sovereignty  over  the  Falk¬ 
land  Islands  and  South  Georgia  and  South  Sandwich  Islands. 

The  United  Kingdom  is  the  recognized  Administration  for  these  territories  and, 
as  such,  has  the  sole  right  to  submit  requirements  in  respect  of  them:  all  allotments 
(or  assignments  deriving  therefrom)  relating  to  these  territories  which,  on  behalf  of 
the  United  Kingdom  Administration,  are  contained  in  the  Plans  established  by  this 
Conference,  or  in  other  Conference  documents,  are  therefore  not  open  to  question. 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

In  concluding  his  speech  in  the  UN  General  Assembly  on  17  November 
1988  on  the  subject  of  the  Falkland  Islands,  the  UK  Permanent  Represen¬ 
tative  to  the  UN,  Sir  Crispin  Tickell,  stated: 

I  much  regret  that  the  effect  of  this  debate  and  the  draft  resolution  before  us  is  to 
emphasise  not  what  we  can  build  upon  but  the  one  issue  of  irreconcilable  difference 
between  Britain  and  Argentina:  that  of  sovereignty.  We  are  not  ready  to  enter  into 
negotiations  on — and  I  quote  from  the  draft  resolution — ‘all  aspects  on  the  future 
of  the  Falkland  Islands’.  As  President  Alfonsin  has  told  us,  that  means  the  begin¬ 
ning  of  negotiations  which  would  represent  the  method  by  which  Argentina 


5°4 


UNITED  KINGDOM  MATERIALS  ON 


could — again  I  quote — ‘recover’  its  sovereignty  over  the  Islands.  But  sovereignty 
over  the  Islands  is  not  for  negotiation.  It  is  ours.  The  Islanders  wish  to  remain 
under  it.  Calls  for  negotiations  which  could  bring  it  into  question  are  pointless.  To 
the  vast  majority  of  delegations  here  who  maintain  friendly  relations  with  both 
Britain  and  Argentina,  and  who  would  dearly  like  to  see  us  resolve  our  differences, 
I  say  very  simply  this.  Refrain  from  giving  your  support  to  this  misleading  resolu¬ 
tion,  and  allow  us  and  the  Argentines  to  try  to  resolve  the  practical  problems 
between  us  in  a  practical  way. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/43/PV.54, 
PP-  34-5) 

In  explanation  of  vote  on  28  November  1988  in  the  UN  Special  Political 
Committee  considering  the  report  of  the  special  committee  to  investigate 
Israeli  practices  in  the  occupied  territories,  the  UK  representative,  Mr  J. 
Watt,  stated: 

A  number  of  resolutions  just  adopted  contain  a  reference  to  ‘occupied  Palestinian 
territory’  or  to  ‘Palestinian  territory  occupied  by  Israel  since  1967’.  My  delegation 
understands  the  language  concerned  to  signify  the  West  Bank,  East  Jerusalem  and 
the  Gaza  Strip.  In  supporting  any  resolution  containing  such  language  my  delega¬ 
tion  does  not  imply  any  change  in  its  view  of  the  status  of  those  territories. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/SPC/43/SR. 
34-  P-  21) 

Part  Eight:  II.  C.  State  territory  and  territorial  jurisdiction — territorial 
jurisdiction — concurrent  territorial  jurisdiction 

(See  also  Part  Eleven:  II.  A.  1.  (item  of  2  November  1988),  below) 

The  following  letter,  dated  29  February  1988,  was  sent  to  the  Chairman 
of  the  UNCTAD  Committee  on  Tungsten  by  the  Legal  Adviser  to  the  US 
Mission  to  International  Organizations,  Geneva: 

With  reference  to  the  statement  of  the  delegation  of  the  Union  of  the  Soviet  Social¬ 
ist  Republics  of  the  13th  of  November  1987  in  the  19th  session  of  the  UNCTAD 
Committee  on  Tungsten,  I  should  like  to  state  the  following  on  behalf  of  the  delega¬ 
tions  of  the  United  Kingdom,  France  and  the  United  States  of  America. 

Annex  IV  of  the  Quadripartite  Agreement  states  that,  provided  matters  of  security 
and  status  are  not  affected,  permanent  residents  of  the  western  sectors  of  Berlin  may 
participate  jointly  with  participants  from  the  Federal  Republic  of  Germany  in  inter¬ 
national  exchanges.  There  is,  therefore,  no  reason  why  such  members  of  the  delega¬ 
tion  of  the  Federal  Republic  of  Germany  should  be  listed  differently.  It  is  for  the 
Federal  Republic  of  Germany  alone  to  decide  on  the  listings  of  its  delegation. 

Thus,  the  reference  to  the  company  ‘Hermann  C.  Starck  Berlin’  on  page  3  of  the 
Provisional  List  of  Participants,  circulated  as  document  TD/B/C.i  Tungsten/ 
Misc.  1  the  9th  of  November  1987,  is  correct  as  it  stands. 

Furthermore,  the  statement  from  the  Soviet  delegation  contains  an  incomplete 
and  consequently  misleading  reference  to  the  Quadripartite  Agreement.  The  rel¬ 
evant  passage  of  that  agreement  to  which  the  Soviet  statement  referred  provides 
that  the  ties  between  the  western  sectors  of  Berlin  and  the  Federal  Republic  of  Ger- 
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many  will  be  maintained  and  developed,  taking  into  account  that  these  sectors  con¬ 
tinue  not  to  be  a  constituent  part  of  the  Federal  Republic  of  Germany  and  not  to  be 
governed  by  it. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  statement  was  issued  to  the  press  on  7  October  1988: 

MILITARY  PARADE  IN  EAST  BERLIN:  ALLIED  PROTEST 

GDR  military  units  participated  today  in  a  demonstration  in  Berlin.  Their 
equipment  included  main  battle  tanks,  armoured  fighting  vehicles,  rocket  carrying 
vehicles  and  launchers  and  artillery  pieces.  The  Allied  Commandants  condemn  the 
continuation  of  these  military  displays  which,  particularly  against  the  background 
of  the  continued  shooting  by  GDR  guards  at  those  seeking  refuge  in  the  Western 
Sectors,  are  provocative  and  a  violation  of  the  demilitarised  status  of  the  city. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  note  was  transmitted  on  27  October  1988  to  the  Secretary- 
General  of  the  International  Telecommunications  Union  by  the  Deputy 
Permanent  Representative  of  the  UK  Mission,  Geneva: 

On  behalf  of  the  Governments  of  France,  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland  and  the  United  States  of  America,  I  have  the  honour  to  refer 
to  the  letter  dated  17  September  1987  from  the  Permanent  Mission  of  the  Union  of 
Soviet  Socialist  Republics,  contained  in  Notification  No.  1240,  concerning  the 
extension  to  the  Western  Sectors  of  Berlin  of  the  Regional  Agreement  Relating  to 
the  Use  of  the  Band  87.5-108  MHz  from  FM  Sound  Broadcasting  (Region  1  and 
Part  of  Region  3)  (Geneva  1984),  the  Regional  Agreement  Concerning  the  Plan¬ 
ning  of  the  Maritime  Radionavigation  Service  (Radiobeacons)  in  the  European 
Maritime  Area  (Geneva  1985)  and  the  Protocol  Amending  the  Regional  Agreement 
for  the  European  Broadcasting  Area  (Stockholm  1961)  established  at  Geneva  on  13 
August  1985. 

In  a  communication  to  the  Government  of  the  Union  of  Soviet  Socialist  Repub¬ 
lics,  which  is  an  integral  part  (Annex  IVA)  of  the  Quadripartite  Agreement  of  3 
September  1971,  the  Governments  of  France,  the  United  Kingdom  and  the 
United  States,  without  prejudice  to  the  maintenance  of  their  rights  and  responsi¬ 
bilities  relating  to  the  representation  abroad  of  the  interests  of  the  Western  Sectors 
of  Berlin,  confirmed  that,  provided  that  matters  of  security  and  status  are  not  affec¬ 
ted  and  provided  that  the  extension  is  specified  in  each  case,  international  agree¬ 
ments  and  arrangements  entered  into  by  the  Federal  Republic  of  Germany  may  be 
extended  to  the  Western  Sectors  of  Berlin  in  accordance  with  established  pro¬ 
cedures.  For  its  part,  the  Government  of  the  Union  of  Soviet  Socialist  Republics, 
in  a  communication  to  the  Governments  of  the  Three  Powers  which  is  similarly  an 
integral  part  (Annex  IVB)  of  the  Quadripartite  Agreement,  affirmed  that  it  would 
raise  no  objections  to  such  extension. 

The  established  procedures  referred  to  above,  which  were  endorsed  in  the  Quad¬ 
ripartite  Agreement,  are  designed  inter  alia  to  afford  the  authorities  of  the  Three 
Powers  the  opportunity  to  ensure  that  international  agreements  and  arrangements 
entered  into  by  the  Federal  Republic  of  Germany  which  are  to  be  extended  to  the 
Western  Sectors  of  Berlin  are  extended  in  such  a  way  that  matters  of  security  and 
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status  are  not  affected.  When  authorising  the  extension  of  the  above-mentioned 
Agreements  and  Protocol  to  the  Western  Sectors  of  Berlin,  the  authorities  of  the 
Three  Powers  took  such  steps  as  were  necessary  to  ensure  that  matters  of  security 
and  status  were  not  affected.  With  the  authorisation  of  the  Governments  of  the 
Three  Powers  concerned,  the  Federal  Republic  of  Germany  coordinates  the  fre¬ 
quencies  with  other  Government  authorities  responsible  for  frequencies  used  in 
the  Western  Sector  of  Berlin  and  submits  the  notices  to  the  International  Fre¬ 
quency  Registration  Board  for  their  registration  on  behalf  of  the  Western  Sectors  of 
Berlin.  Such  coordination  of  frequencies  and  submission  of  notices  do  not  affect 
matters  of  security  and  status.  Accordingly  the  Berlin  declaration  made  by  the 
Federal  Republic  of  Germany  is  valid  and  the  Agreements  and  Protocol  apply  to 
the  Western  Sectors  of  Berlin,  subject  to  Allied  rights  and  responsibilities. 

Moreover,  the  Soviet  communication  contains  an  incomplete  and  consequently 
misleading  reference  to  the  Quadripartite  Agreement.  The  relevant  passage  of  that 
Agreement  to  which  the  Soviet  communication  referred  provides  that  the  ties 
between  the  Western  Sectors  of  Berlin  and  the  Federal  Republic  of  Germany  will 
be  maintained  and  developed,  taking  into  account  that  these  Sectors  continue  not 
to  be  a  constituent  part  of  the  Federal  Republic  of  Germany  and  not  to  be  governed 
by  it.  The  use  of  country  symbol  ‘D’  for  the  Western  Sectors  of  Berlin  is  consistent 
with  this  situation. 

It  is  requested  that  the  contents  of  this  note  be  published  in  the  next  Notifi¬ 
cation. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Eight:  II.  D.  State  territory  and  territorial  jurisdiction— territorial 
jurisdiction — extra-territoriality 

(See  also  Part  Four:  VII.  (Criminal  Justice  Act  1988,  s.  134),  above, 
and  Part  Eleven:  II.  A.  1.  (item  of  2  November  1988),  below) 

In  1988,  the  European  Court  of  Justice  decided  cases  brought  by  41 
wood  pulp  producers,  and  two  of  their  trade  associations,  all  having  their 
registered  offices  outside  the  Community,  against  the  European  Com¬ 
mission,  which  had  decided  on  19  December  1984  {Official  Journal,  1985, 
No.  L  85,  p.  1)  that  they  were  engaged  in  concerted  practices  on  prices. 
The  Government  of  the  UK  was  given  permission  to  intervene  in  the  Court 
action  in  order  to  support  the  Commission  in  certain  of  the  cases.  The 
pleadings  of  the  UK  not  having  been  made  public  (see  Part  Twelve:  II.I. 
2.,  below),  the  following  extracts  are  taken  from  a  summary  of  them  in  the 
Report  for  the  Hearing  prepared  by  Judge-Rapporteur  R.  Joliet: 

The  United  Kingdom,  intervening  in  support  of  the  Commission  in  Cases  114/85 
and  125  to  129/85,  concludes  from  an  examination  of  the  relevant  case-law  of  the 
Court  and,  in  particular,  from  the  Beguelin  and  ICI  judgments,  that  the  Com¬ 
mission  has  jurisdiction  to  apply  Community  law  in  two  possible  situations:  first  of 
all,  in  relation  to  an  undertaking  having  its  registered  office  in  the  Community  even 
if  it  enters  into  an  agreement  with,  or  acts  in  concert  with,  undertakings  situated 
outside  the  territory  of  the  Community,  and  secondly  in  relation  to  undertakings 
situated  outside  the  Community  where,  in  certain  circumstances,  they  may  be  held 
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liable  for  the  conduct  of  their  subsidiaries.  In  the  latter  situation,  the  Court  lays 
emphasis  on  prohibited  acts  being  done  or  implemented  within  the  territory  of  the 
Community  and  not  on  the  effects  felt  within  the  Community  of  acts  carried  out 
elsewhere. 

The  Cnited  Kingdom  submits  that  the  second  possibility  may  be  extended  to 
cases  in  which  an  undertaking  established  outside  the  Community  employs  an 
agent  within  the  Community.  Hence  any  acts  which  the  agent  carries  out  in  accord¬ 
ance  with  the  directions  of  the  undertaking  he  represents  may  properly  be  regarded 
as  acts  of  that  undertaking.  That  is  merely  an  illustration  of  the  application  of  the 
principle  of  territoriality. 

In  this  case,  although  the  basis  on  which  the  Commission  intended  to  exercise  its 
jurisdiction  is  not  clearly  set  out  in  the  decision,  the  United  Kingdom  considers 
that  the  Commission  was  indeed  entitled  to  apply  Community  law.  The  key  factor 
is  whether  a  foreign  undertaking  is  giving  effect  to  an  agreement  within  the  Com¬ 
munity,  and  not  whether  an  agreement  between  foreign  undertakings  has  certain 
effects  within  the  Community.  The  United  Kingdom  point  out  that  the  United 
States  companies  involved  in  Case  114/85  and  the  Canadian  companies  involved  in 
Cases  125  to  129/85  traded  in  the  Community  through  their  subsidiaries  or  through 
agents  who  played  a  central  role.  Those  agents,  who  carried  on  various  activities 
within  the  Community,  have  been  the  essential  means  by  which  the  agreements 
and  concerted  practices  prohibited  under  Article  85  of  the  Treaty  have  been  imple¬ 
mented  within  the  Community. 

However,  the  United  Kingdom  considers  that  the  exercise  of  jurisdiction  by  the 
Commission  is  not  justified  where  the  undertakings  have  been  selling  into  the 
Community  without  using  agents.  That  is  why  the  United  Kingdom  does  not  share 
the  Commission’s  position  with  regard  to  KEA.  There  is  no  evidence  in  the  file  on 
the  case  that  KEA  [US  trade  association]  itself  was  exporting  to  the  Community 
through  agents.  Accordingly,  KEA  has  not  engaged  in  anti-competitive  acts  within 
the  Community. 

The  Report  of  the  Case  later  went  on: 

2.  The  problem  under  international  law 

The  United  Kingdom  for  its  part  considers,  in  the  first  place,  that  the  fact  that 
the  EEC  Treaty  is  silent  as  to  scope  of  jurisdiction  does  not  mean  that  the  Com¬ 
munity  is  not  committed  to  the  principles  of  international  law  in  matters  of  juris¬ 
diction.  The  United  Kingdom  points  out  that  the  ‘effects  doctrine’,  which  may  be 
defined  as  a  doctrine  allowing  a  State  to  claim  jurisdiction  over  conduct  occurring 
outside  its  territory  but  causing  direct,  foreseeable  and  substantial  effects  within  its 
territory  if  those  effects  are  a  constituent  element  of  the  infringement,  is  the  subject 
of  controversy  under  international  law  and  has  never  been  accepted  as  such  by  the 
international  community. 

Moreover,  the  Commission  itself  has  always  stated  that  the  only  two  legal  bases 
of  jurisdiction  in  international  law  are  the  principles  of  nationality  and  territoriality 
(see  the  Comments  on  the  Export  Administration  Act  of  22  June  1982 — Inter¬ 
national  Legal  Materials  1982,  p.  891). 

For  that  reason,  the  United  Kingdom  considers  that  the  Commission  has 
infringed  the  principles  of  international  law  by  applying  Community  law  to  KEA. 
On  the  other  hand,  the  exercise  by  the  Commission  of  jurisdiction  over  the 
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producers  concerned  is  quite  justified  under  international  law,  in  so  far  as  it  is  not 
based  on  the  ‘effects  doctrine’. 

(Re  Wood  Pulp  Cartel:  A.  Ahlstrom  Oy  and  others  v.  EC  Commission ;  text  provided 
by  the  Foreign  and  Commonwealth  Office) 

In  commencing  a  statement  about  war  crimes  committed  during  the 
Second  World  War,  the  Secretary  of  State  for  the  Home  Department,  Mr 
Douglas  Hurd,  observed: 

The  Mouse  will  be  aware  of  recent  allegations  that  suspected  war  criminals  have 
found  haven  in  this  country.  Lists  of  names  have  been  sent  to  us  by  the  Simon 
Wiesenthal  Centre  and  others.  Inquiries  conducted  by  my  Department  suggested 
that  some  of  the  people  named  are  still  living  in  this  country,  and  we  undertook  to 
consider  what  action,  if  any,  should  be  taken. 

The  legal  position  is  as  follows.  We  would  normally  deal  with  alleged  crimes  in 
foreign  countries  by  way  of  extradition.  However,  all  the  cases  in  question  relate  to 
crimes  committed  in  territories  now  controlled  by  the  Soviet  Union,  with  whom 
we  have  no  extradition  treaty.  Nor  do  the  courts  in  the  United  Kingdom  at  present 
have  jurisdiction  to  try  offences  of  murder  and  manslaughter  committed  abroad 
when  the  accused  was  not  a  British  citizen  at  the  time  of  the  offence.  If  we  were  to 
prosecute  in  these  cases  we  should  need  to  legislate  to  extend  the  jurisdiction  of  our 
courts. 

(HC  Debs.,  vol.  127,  col.  28:  8  February  1988;  see  also  HL  Debs.,  vol.  493,  cols. 
32-4:  8  February  1988) 

In  reply  to  a  question  about  the  policy  towards  the  United  States’  exert¬ 
ing  extraterritorial  controls  over  UK  firms,  the  Minister  for  Trade,  Mr 
Alan  Clark,  stated: 

We  have  asserted  on  many  occasions  our  rejection  of  United  States  claims  to 
extra-territorial  jurisdiction  which  infringe  on  United  Kingdom  sovereignty. 

There  is  no  compulsion  on  British  firms  to  accord  with  the  provisions  of  the 
extra-territorial  legislation  in  the  United  States.  Any  British  company  that  wants  to 
resist  it  will  receive  the  fullest  support  of  my  Department. 

The  British  Government  have  made  absolutely  no  concessions  to  the  United 
States’  extra-territorial  provisions.  If  a  British  firm  feels  that  its  commercial  inter¬ 
ests  are  best  served  by  acceding  to  the  provisions,  that  is  a  matter  for  it.  If  it  wishes 
to  enlist  our  support  in  resisting  them  we  should  be  very  glad  to  offer  it.  The 
United  Kingdom  does  not  accept  the  provisions  and  has  always  rejected  them. 

(HC  Debs.,  vol.  133,  cols.  301-2, passim:  11  May  1988) 

In  reply  to  a  question  on  the  subject  of  the  adverse  repercussions  for  UK 
trade  of  the  US  Export  Administration  Act,  the  Minister  for  Trade  wrote: 

The  Government  have  rejected  on  many  occasions  United  States  claims  to  extra¬ 
territorial  jurisdiction— including  those  in  the  United  States  Export  Administra¬ 
tion  Act — which  infringe  on  United  Kingdom  sovereignty.  Any  British  firm 
experiencing  difficulties  in  the  course  of  legitimate  trading  in  or  from  the  United 
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Kingdom  should  contact  the  Department  of  Trade  and  Industry.  Measures  to  help 
resolve  specific  problems  will  be  considered  on  a  case-by-case  basis  as  they  arise. 
Under  the  Protection  of  Trading  Interests  Act  1980,  the  Secretary  of  State  has  dis¬ 
cretionary  powers  to  prevent  L'nited  Kingdom  companies  complying  with  foreign 
claims  to  jurisdiction  in  the  United  Kingdom. 

(HC  Debs.,  vol.  137,  Written  Answers,  col.  268 :  13  July  1988) 

The  following  paragraphs  appeared  in  a  letter,  dated  2  August  1988,  sent 
to  Congressman  Udall  by  the  UK  Charge  d’Affaires  in  Washington,  Mr 
B.L.  Crowe: 

1.  I  understand  that  the  House  Interior  Committee  is  holding  hearings  on  3 
August  on  the  Anti- Apartheid  Amendments  Act  of  1988. 

2.  The  EC  and  the  UK  have  already  made  clear  to  the  Department  of  State  their 
objections  to  the  extraterritorial  aspects  of  the  draft  legislation.  These  are 
unacceptable  to  the  British  Government  as  a  matter  of  law  and  policy.  The  EC 
Commission  and  Member  States  made  an  oral  demarche  to  the  Department  of 
State  on  8  June.  We  supported  these  representations  in  a  Diplomatic  Note  which 
was  delivered  to  the  State  Department  on  the  same  day.  My  Ambassador  sub¬ 
sequently  wrote  to  draw  attention  to  our  concerns  to  the  chairmen  and  ranking 
minority  members  of  the  committees  of  the  House  of  Representatives  then  con¬ 
sidering  the  legislation. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  questions  in  the  House  of  Lords  about  this  letter,  the  Minister 
of  State  for  Defence  Procurement,  Lord  Trefgarne,  stated: 

I  can  confirm  that  the  letter  concerned  represented  the  view  of  the  British 
Government. 

.  .  .  the  issue  at  stake  was  not  the  question  of  sanctions  on  South  Africa  but  of  the 
right  of  Congress  to  pass  legislation  which  has  effect  outside  the  territorial  United 
States.  That  is  a  matter  upon  which  the  British  Government  have  made  represen¬ 
tations  both  to  the  United  States  Administration  and  the  United  States  Congress 
on  a  number  of  occasions  in  recent  years  because  unhappily  such  proposals  have 
come  forward  in  various  measures  proposed  in  the  American  Congress. 

He  also  added: 

.  .  .  it  is  indeed  established  practice  for  letters  of  this  kind  to  be  sent.  In  fact  it  is 
the  way  things  are  done  ‘on  the  Hill’,  as  it  is  called  in  Washington.  Representations 
are  made  direct  to  members  of  Congress,  be  they  Senators  or  Members  of  the 
House  of  Representatives.  It  is  sometimes  done  by  officials  of  the  embassy,  some¬ 
times  by  the  ambassador  himself  and  sometimes  by  Ministers  themselves  in  this 
Administration. 

(HL  Debs.,  vol.  500,  cols.  872-4,  passim :  12  October  1988) 

Part  Eight:  III.  B.  State  territory  and  territorial  jurisdiction — acquisition 
and  transfer  of  territory — transfer 

(See  Part  Eight:  II.  A.  (item  of  25  August  1987),  above) 
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Part  Eight:  IV.  State  territory >  and  territorial  jurisdiction — regime  under 
the  Antarctic  Treaty 

(See  also  Part  Nine:  IX.  (item  of  26  July  1988),  below) 

In  reply  to  questions,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Protection  of  all  Antarctic  life  forms  is  already  provided  for  under  the  Antarctic 
treaty  agreed  measures  for  the  conservation  of  Antarctic  flora  and  fauna  1964’  the 
convention  for  the  conservation  of  Antarctic  seals  1972,  and  the  convention  for  the 
conservation  of  Antarctic  marine  living  resources  1980.  Both  conventions  have 
been  ratified  by  the  United  Kingdom,  while  effect  was  given  to  the  agreed 
measures  by  the  Antarctic  Treaty  Act  1967. 

The  Antarctic  treaty  1959  makes  no  mention  of  minerals  resources,  but  the  con¬ 
sultative  parties,  including  the  United  Kingdom,  have  recognised  that  unregulated 
minerals  activity  would  be  undesirable.  We  are  consequently  participating  in  the 
negotiation  of  an  Antarctic  minerals  regime  which  would  ensure  that  if  minerals 
activity  ever  takes  place  it  should  do  so  within  a  legal  framework  of  operational  con¬ 
trol  and  environmental  protection. 

(HC  Debs.,  vol.  128,  Written  Answers,  cols.  424-5 ,  passim:  29  February  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

There  is  no  automatic  requirement  for  the  Antarctic  treaty  to  be  reviewed  in  or 
after  1991. 

(HC  Debs.,  vol.  129,  Written  Answers,  col.  290  :  10  March  1988) 

The  following  Explanatory  Note  accompanies  the  Antarctic  Treaty 
(Specially  Protected  Areas)  Order  1988  (Statutory  Instrument  1988 
No.  587)  which  entered  into  force  on  22  April  1988.  The  areas  involved  are 
Cape  Hallett,  Victoria  Land,  North  Coronation  Island,  South  Orkney 
Islands,  Lagotellerie  Island,  South-West  Antarctic  Peninsula,  and  ‘New 
College  Valley’,  Caughley  Beach,  Cape  Bird,  Ross  Island. 

This  Order  designates  as  Specially  Protected  Areas  for  the  purposes  of  the 
Antarctic  Treaty  Act  1967  four  areas  in  the  Antarctic  which  have  been  recom¬ 
mended  for  inclusion  in  Annex  B  to  the  Agreed  Measures  for  the  Conservation  of 
Antarctic  Fauna  and  Flora  (Schedule  2  to  the  Act)  in  pursuance  of  Article  IX  of 
the  Antarctic  Treaty.  One  of  these  areas  (Specially  Protected  Area  No.  7)  encom¬ 
passes  a  smaller  area  designated  in  the  Antarctic  Treaty  (Specially  Protected 
Areas)  Order  1968,  and  the  present  Order  therefore  deletes  the  description  of  the 
smaller  area  in  the  1968  Order. 

On  the  occasion  of  the  signature  on  2  June  1988  of  the  Final  Act  of  the 
Fourth  Special  Antarctic  Treaty  Consultative  Meeting  on  Antarctic  Min¬ 
eral  Resources,  the  head  of  the  UK  delegation,  Mr  A.D.  Watts,  Legal 
Adviser,  Foreign  and  Commonwealth  Office,  stated  in  part: 

It  is  with  a  sense  of  relief  that  I  find  myself  taking  the  floor  on  this  occasion.  It 
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has  been  a  long  time  since  we  first  met  here  in  Wellington  almost  six  years  ago:  and 
at  times  it  has  seemed  an  even  longer  haul  than  that.  There  have  been  times  when  it 
looked  as  though  we  had  set  ourselves  an  impossible  task.  That  we  have  in  the 
event  today  been  able  to  agree  upon  a  final  report  and  a  Final  Act  adopting  the 
Convention  on  the  Regulation  of  Antarctic  Mineral  Resources  is  due  to  the  willing¬ 
ness  of  all  delegations  to  put  the  interests  of  Antarctica  above  their  more  narrow 
national  interests. 

We  must  now  all  go  home  and  consider  carefully  whether  we  can  sign  the  Con¬ 
vention  which  we  have  today  adopted,  and  in  due  course  ratify  it.  It  may  be  that 
when  we  come  to  signature  and  ratification  we  may  feel  it  necessary  to  attach  to  our 
signature  or  instruments  of  ratification  statements  or  declarations  of  various  kinds, 
although  not  of  course  any  which  amount  to  reservations.  I  will  not,  therefore,  on 
this  occasion  attempt  to  forecast  the  kind  of  statements  or  declarations,  if  any, 
which  the  Lmited  Kingdom  may  feel  it  necessary  to  make  on  those  later  occasions. 
There  are,  however,  one  or  two  matters  to  which  it  is  only  right  for  me  to  refer 
briefly  on  this  occasion. 

First,  it  has  been  of  the  utmost  importance  to  all  of  us,  and  to  my  delegation  in 
particular,  to  have  a  clear  idea  of  the  area  of  application  of  our  Convention.  This 
has  proved  a  very  difficult  subject  to  settle  satisfactorily.  We  began  detailed  dis¬ 
cussion  of  it  at  the  second  round  of  negotiations  in  January  1983,  and  it  has  only 
been  at  this  final  round — and  at  a  fairly  late  stage  in  the  round  at  that — that  we 
have  finally  been  able  to  arrive  at  a  solution  satisfactory  to  all  delegations.  Some 
very  difficult  issues  have  had  to  be  tackled,  and  I  believe  that  all  delegations 
deserve  our  collective  thanks  for  the  spirit  in  which  they  have  approached  this 
problem.  The  result  has  been  a  clear  agreement  that  Antarctic  mineral  resource 
activities  conducted  within  the  area  described  in  Article  5(2)  can  only  take  place  in 
accordance  with  the  provisions  of  this  regime.  We  do  not  believe  that  it  prejudges 
the  question  of  mineral  activities  south  of  6o°  South  but  outside  that  special  area. 

Taking  a  broader  view  of  the  outcome  of  our  negotiations,  we  have  all  had  to 
come  to  a  number  of  difficult  accommodations  throughout  the  regime.  The  inter¬ 
ests  involved  have  been  diverse.  By  now,  we  all  know  them  very  well.  A  number 
stand  out  as  being  of  particular  importance.  There  has  been  the  interest  of  the 
States  which  do  not  recognise  claims  to  sovereignty  in  Antarctica,  and  who  have 
had  strong  reservations  about  anything  in  the  regime  which  admits  any  special  pos¬ 
ition  for  the  claimant  States.  There  have  been  the  interests  of  the  developing  coun¬ 
tries,  which  have  grown  in  number  during  our  negotiations,  and  the  interests  of 
those  States  which  might  expect,  in  the  far  distant  future,  to  be  more  likely  to  have 
Operators  interested  in  the  high  risk  venture  of  conducting  mineral  resource  activi¬ 
ties  in  Antarctica.  There  has  also  been  the  direct  interests  of  the  relevant  claimant 
States  in  the  claimed  areas  of  Antarctica,  an  interest  which  is  for  each  of  those 
States  the  most  direct  interest  in  the  particular  area  over  which  it  asserts  or  claims 
sovereignty. 

The  problems  arising  from  the  existence  of  these  assertions  of  and  claims  to 
sovereignty  have  from  the  outset  been  among  the  most  important  and  sensitive  in 
these  negotiations:  in  some  respects  they  have  dominated  them.  The  outcome  has 
all  along  had  to  be  one  which,  both  in  substance  and  in  form,  struck  a  balance 
between  those  divergent  views.  This  is  not  the  occasion  for  an  analysis  of  how  that 
balance  has  been  struck  in  the  Convention,  although  I  would  just  mention  the  car¬ 
dinal  importance  for  all  delegations  of  Article  9  of  the  Convention  and  of  its  parent 
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provision  in  Article  IV  of  the  Antarctic  Treaty.  Let  me,  rather,  simply  say  that,  in 
the  view  of  my  delegation,  a  balance  has  been  struck  which  is  at  least  sufficiently 
acceptable  to  have  allowed  us  to  proceed  to  the  adoption  of  the  Convention. 

In  this  general  context,  however,  there  is  one  particular  matter  to  which  I  must 
refer.  Throughout  these  negotiations  my  delegation — like  many  others — has  been 
very  conscious  of  the  problems  created  by  the  fact  that  in  a  part  of  Antarctica  the 
territorial  claims  of  the  United  Kingdom,  Argentina  and  Chile  overlap  each  other, 
totally  or  partially.  The  effective  operation  of  the  regime  requires  that  various  prac¬ 
tical  problems  associated  with  these  overlapping  claims  be  satisfactorily  resolved 
between  the  three  States.  To  that  end,  during  these  negotiations  the  three  delega¬ 
tions,  acting  within  the  framework  of  Article  IV  of  the  Antarctic  Treaty  and  bear¬ 
ing  in  mind  also  Article  9  of  the  Convention  which  we  have  just  adopted  have 
exchanged  views  informally  on  certain  aspects  of  the  proposed  Convention  related 
to  the  area  of  our  countries’  overlapping  claims  to  territorial  sovereignty.  My  dele¬ 
gation  intends,  exclusively  for  the  purpose  of  facilitating  the  application  of  the 
Convention  in  that  area,  to  continue  such  exchanges  with  representatives  of  Argen¬ 
tina  and  Chile.  By  such  means  we  expect  that  the  three  States  will  be  able  to  ensure 
that,  when  the  Convention  enters  into  force  and  becomes  fully  operational,  it  will 
do  so  effectively  and  harmoniously,  and  in  full  accord  with  the  objectives  and  prin¬ 
ciples  which  underlie  it.  My  delegation  must  state  that  neither  the  informal 
exchanges  which  have  taken  place  between  the  three  delegations  concerned,  nor 
any  future  exchanges  between  us  in  this  context,  are  to  be  construed  as  a  diminu¬ 
tion  by  the  United  Kingdom  of  its  asserted  rights  to  territorial  sovereignty  in 
Antarctica  or  to  the  exercise  of  coastal  state  jurisdiction  in  Antarctica,  or  as  preju¬ 
dicing  its  rights,  or  as  recognition  of  or  support  for  the  position  of  either  or  both  of 
the  other  two  States  with  regard  to  territorial  sovereignty  or  coastal  state  rights  and 
jurisdiction  in  Antarctica. 

With  those  thoughts,  Mr  Chairman,  my  delegation  begins  the  process  of  looking 
forward  to  the  future  effective  operation  of  the  Convention  which  we  have  just 
adopted.  We  are  all  aware  that  no  assumptions  can  be  made  about  the  success  of 
that  future.  We  shall  have  to  continue  to  work  as  hard  for  a  successful  future  as  we 
have  worked  for  a  successful  Convention.  If  we  continue  to  put  the  interests  of 
Antarctica  first,  and  in  particular  the  interests  associated  with  the  protection  of  its 
incomparable  environment,  I  have  no  doubt  that  the  work  which  we  have  begun 
over  these  last  six  years  will  serve  our  various  States  well  through  the  decades 
ahead.  The  secret  of  the  Antarctic  Treaty  system  is  that  we  exercise  forbearance.  If 
any  of  us  pushes  to  the  extreme  positions  which  we  hold,  the  system  will  cease  to 
work.  It  is  only  by  forbearance  in  that  respect  that  the  system  can  survive.  We  have 
all  exercised  that  forbearance  during  these  negotiations,  for  which  my  delegation 
wishes  to  express  its  thanks  to  all  other  delegations.  It  will  only  be  by  continuing 
that  forbearance  that  the  Antarctic  I  reaty  system  will  continue  to  serve  our  com¬ 
mon  interest  in  the  well-being  of  Antarctica  throughout  the  years  ahead. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  the  consideration  by  the  House  of  Commons  First 
Standing  Committee  on  Statutory  Instruments  of  the  draft  Antarctic 
Treaty  (Agreed  Measures)  (No.  2)  Order  1988,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Affairs,  Mr  Timothy 
Eggar,  stated: 
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The  Antarctic  Treaty  Act  1967  is  designed  to  give  effect  to  measures  to  protect 
Antarctic  fauna  and  flora  from  unnecessary  human  interference.  That  has  been 
agreed  by  all  the  contracting  parties  to  the  treaty.  Those  agreed  measures  have 
been  amended  to  oblige  participating  Governments  to  prohibit  entry  by  their 
nationals  without  a  permit  into  any  designated  specially  protected  area.  That  is 
reflected  by  the  amendment  of  schedule  2  to  the  Act,  by  article  2  of  the  Antarctic 
Treaty  (Agreed  Measures)  Order  1988,  which  came  into  force  on  22  April.  The 
purpose  of  the  draft  Antarctic  Treaty  (Agreed  measures)  (No.  2)  Order  1988  is  to 
give  effect  in  our  law  to  the  prohibition  required  by  that  amendment.  It  specifies 
the  necessary  new  offences  under  the  Act  and  lays  down  the  maximum  penalties 
that  may  be  imposed  in  each  case. 

Since  1961,  the  contracting  parties  to  the  Antarctic  treaty  have  collaborated 
closely  to  develop  effective  and  adequate  environmental  safeguards  for  Antarctica. 
A  responsible  attitude  towards  the  environment  is  one  of  the  many  tenets  that 
underpin  the  Antarctic  treaty  system  and  which  the  order  will  reinforce. 

(HC  First  Standing  Committee  on  Statutory  Instruments  etc.,  16  June  1988,  col. 

3) 

Later  in  the  debate,  Mr  Eggar  observed: 

Marine  biology  is  covered  by  the  Convention  on  the  Conservation  of  Antarctic 
Marine  Living  Resources  agreement  in  1980,  which  applies  to  marine  living 
resources  in  the  area  south  of  the  Antarctic  convergence  and  provides  for  regula¬ 
tion  of  fisheries  in  the  waters  around  that  area.  Anxiety  about  previously  unregu¬ 
lated  fishing  in  areas  around  South  Georgia  and  elsewhere  motivated  Britain  and 
others  to  negotiate  CCAMLR,  and  we  have  been  working  under  that  convention  to 
try  to  improve  conditions  in  the  area.  For  example,  in  1985,  direct  fishing  for 
Antarctic  cod  was  banned  and  in  1987  further  significant  progress  was  made  with 
agreement  being  reached  on  the  total  allowable  catch  for  the  major  exploited 
species  and  for  a  closed  season.  I  assure  the  honourable  Gentleman  that  the 
Government  are  committed  to  continuing  efforts  to  improve  the  situation  under 
the  CCAMLR  regime. 

(Ibid.,  cols.  8-9) 

The  following  background  paper  was  issued  by  the  Foreign  and  Com¬ 
monwealth  Office  to  accompany  a  press  release  dated  30  August  1988  to 
mark  the  forthcoming  meeting  to  review  the  Convention  for  the  Conser¬ 
vation  of  Antarctic  Seals,  1972: 

The  Convention  for  the  Conservation  of  Antarctic  Seals  (CCAS)  was  negotiated 
in  1972  and  entered  into  force  in  1978.  Article  7  of  the  Convention  requires  that  a 
meeting  be  held  every  five  years  thereafter  to  review  the  operation  of  the  Conven¬ 
tion.  By  consensus  it  was  decided  that  a  review  meeting  was  not  necessary  in  1983. 
The  1988  meeting  is,  therefore,  the  first  occasion  that  there  has  been  a  meeting 
under  the  CCAS  since  its  negotiation. 

The  purpose  of  the  Convention  is  twofold.  To  safeguard  all  species  of  Antarctic 
seals.  To  ensure  that  if  the  long  dormant  Antarctic  sealing  industry  is  ever  revived, 
the  killing  of  certain  species  will  be  prohibited  and  the  taking  of  other  species  will 
be  subject  to  strict  limits.  The  take  of  seals,  mostly  for  research  purposes,  has 
never  exceeded  10  per  cent  of  the  permissible  catch  for  any  species  since  the 
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Convention  entered  into  force.  The  meeting  is  expected  to  look  critically  at  a  Con¬ 
vention  which  is  now  sixteen  years  old  in  the  light  of  improving  scientific  under¬ 
standing  and  the  changing  approach  to  wildlife  conservation  conventions  that  has 
developed  since  1972. 

The  contracting  parties  to  the  Convention  are  Argentina,  Australia,  Belgium, 
Chile,  France,  The  Federal  Republic  of  Germany,  Japan,  Norway,  Poland,  South 
Africa,  The  Soviet  Union,  the  United  Kingdom  and  the  USA.  The  meeting, 
which  will  take  place  at  the  QEII  Conference  Centre,  is  being  held  in  Britain  as  the 
United  Kingdom  is  the  Depositary  for  the  Convention.  The  FCO  is  acting  as  host. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  the  question  whether  South  Georgia  and  Thule  were  covered 
by  the  Falklands  fisheries  protection  zone,  the  Minister  for  Defence  Pro¬ 
curement,  Lord  Trefgarne,  stated: 

South  Georgia  is  certainly  not  included  in  this  zone.  There  is  a  convention  on 
the  conservation  of  Antarctic  marine  living  resources  which  covers  South  Georgia 
waters. 

(HL  Debs.,  vol.  500,  col.  383:  28  July  1988) 

The  following  document,  dated  18  October  1988,  was  prepared  by  the 
Polar  Regions  Section,  South  America  Department,  Foreign  and  Com¬ 
monwealth  Office: 

CONVENTION  ON  THE  REGULATION  OF  ANTARCTIC  MINERALS 
RESOURCE  ACTIVITIES:  A  COMMENTARY  ON 
ENVIRONMENTAL  ASPECTS 

1.  The  Convention  was  adopted  in  Wellington  on  2  June  1988.  It  will  be  open 
for  signature  for  one  year  from  25  November  1988  and  thereafter  for  accession. 
The  Convention  will  enter  into  force  following  sixteen  ratifications  or  accessions 
(out  of  a  possible  20)  which  shall  include,  inter  alia,  all  Claimant  states,  the  United 
States  and  the  Soviet  Union. 

2.  Stages  of  activity.  The  Convention  provides  for  three  stages  of  mineral 
activity:  prospecting,  exploration  and  development.  Prospecting  is  defined  as 
activity  aimed  at  identifying  areas  of  mineral  resource  potential  and  excludes  deep 
dredging  or  excavations  or  drilling  to  depths  exceeding  25  metres.  The  aim  is  that 
prospecting  should  have  no  greater  environmental  impact  than  scientific  research 
activity  of  a  similar  character.  Prospecting  activity  accords  no  rights  to  the  prospec¬ 
tor.  Exploration  is  defined  as  activities  aimed  at  the  identification  and  evaluation 
of  specific  mineral  resource  occurrences  or  deposits.  Development  is  defined  as 
activities  aimed  at  the  exploitation  of  specific  mineral  resource  deposits.  A  permit 
to  explore  carries  with  it  the  expectation  that  the  permit  holder  will  proceed  to 
development  unless  he  voluntarily  withdraws  or  it  is  decided  otherwise  in  accord¬ 
ance  with  the  Convention.  All  three  stages  of  activity  are  defined  so  as  to  include 
logistic  activities  associated  with  them. 

3.  Institutions.  The  Convention  provides  for  four  institutions: 

(1)  a  Commission  consisting  of  the  22  present  Antarctic  Treaty  Consultative 
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Parties,  any  other  Party  to  the  Convention  engaged  in  substantial  and  rel¬ 
evant  research  in  the  area,  and  any  other  party  sponsoring  mineral 
resource  activity; 

(ii)  a  Scientific,  Technical  and  Environmental  Advisory)  Committee  consist¬ 
ing  of  all  Parties  to  the  Convention; 

(iii)  Regulatory  Committees  established  by  the  Commission  to  regulate 
exploration  and  development  activity  in  a  specific  area,  consisting  of  ten 
members  of  the  Commission  including  the  relevant  Claimant  and 
additional  Claimants  up  to  a  maximum  of  four,  the  USA  and  USSR  and 
representation  of  developing  countries;  and 

(iv)  a  Special  Meeting  of  Parties  consisting  of  all  Parties  to  the  Convention 
(see  4(1)  below). 

4.  Decision-making  points.  The  Convention  provides  for  four  important 
decision  making  points: 

(i)  the  decision  by  the  Commission  to  identify  and  open  an  area  for  explor¬ 
ation  and  development  (in  addition  to  the  Advisory  Committee,  the 
Special  Meeting  of  Parties  is  required  to  report  their  views  and  any  con¬ 
clusions  to  the  Commission  which  shall  give  them  special  weight  in 
reaching  its  decision);  an  affirmative  decision  leads  to  the  establishment 
of  a  Regulatory  Committee; 

(ii)  adoption  by  the  Regulatory  Committee  of  guidelines  identifying  the 
general  requirements,  including  environmental  requirements,  which  any 
exploration  and  development  activity  within  its  area  would  need  to  meet; 

(iii)  the  approval  of  a  Management  Scheme  and  the  issue  of  an  associated 
exploration  permit,  applicable  to  a  particular  proposal  to  explore  and 
develop  an  identified  mineral  deposit  by  a  particular  operator; 

(iv)  the  issue  of  a  development  permit  to  a  particular  operator. 

5.  Decision-making  procedures .  A  decision  to  identify  and  open  an  area  for 
exploration  and  development  is  taken  in  the  Commission  by  consensus.  If  one 
member  of  the  Commission  objects  the  Chairman  of  the  Commission  is  enjoined  to 
seek  a  reconciliation  of  the  differences.  The  Regulatory  Committee  decision 
referred  to  at  4(h)  above  is  taken  by  a  two-thirds  majority  (of  10)  including  half  of 
the  Claimant  group  (of  4)  and  half  of  the  non-Claimant  group  (of  6).  The  Regula¬ 
tory  Committee  decisions  referred  to  at  4(ni)  and  (iv)  above  are  taken  by  a  two- 
thirds  majority,  including  a  simple  majority  of  the  Claimant  group  (ie  3  out  of  4) 
and  the  non-Claimant  group  (ie  4  out  of  6). 

6.  Environmental  judgements,  procedures  and  information  available.  Article  4 
of  the  Convention  provides  for  certain  principles  of  an  environmental  character 
concerning  judgements  on  mineral  activity.  Environmental  impact  assessments 
have  to  be  prepared  and  provided  to  the  relevant  institutions  for  any  proposed  min¬ 
eral  activity.  Article  26  sets  out  the  general  functions  of  the  Advisory  Committee 
and,  in  paragraph  4,  what  it  shall  do  prior  to  the  taking  of  any  of  the  decisions 
referred  to  in  paragraph  4  above.  .  .  .  Article  34  governs  the  accordance  of  observer 
status  to  international  organisations,  including  non-governmental  organisations 
and  Article  25(3)  provides  for  the  receipt  and  consideration  of  views  on  matters  on 
the  agenda  of  the  Advisory  Committee  from  international  organisations  having  an 
interest  in  them.  Article  27  sets  out  the  scope  of  reports  to  be  prepared  by  the 
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Advisory  Committee.  Articles  21(4),  27  and  31(3)  describe  the  information  to  be 
made  publicly  available  about  the  work  of  the  Commission,  the  Advisory  Com¬ 
mittee  and  Regulatory  Committees  respectively.  .  .  . 

7.  Liability.  Article  8  (read  together  with  Articles  1(15)  and  37(3))  sets  out 
general  provisions  relating  to  liability  concerning  mineral  activity  including  pro¬ 
specting.  Article  8(7)  provides  for  the  future  negotiation  of  a  separate  Protocol 
relating  to  liability,  and  Article  8(9)  provides  that  no  application  for  an  exploration 
or  development  permit  shall  be  made  until  the  Liability  Protocol  is  in  force  for  the 
Party  lodging  the  application.  Article  6  of  the  Annex  to  the  Convention  provides 
for  the  imposition  of  mandatory  provisional  environmental  measures  pending  final 
settlement  of  a  dispute  and  for  a  special  ‘fast-track’  procedure  in  cases  of  emer¬ 
gency.  These  provisions  apply  to  prospecting  as  well  as  to  exploration  and  develop¬ 
ment.  .  .  . 


COMMENT 

8.  The  Convention  breaks  much  new  ground  in  international  environmental  law 
and  sets  out  the  strongest  measures,  coupled  with  relevant  procedures,  for  environ¬ 
mental  protection  that  have  ever  been  included  in  an  international  agreement.  Of 
particular  note  are: 

(i)  the  requirement  for  adequate  information  resulting  from  the  coupling  of 
the  provisions  contained  in  Article  4(1)  and  Article  26(4)(a).  (Other  con¬ 
servation  agreements  traditionally  require  that  decisions  be  made  in 
accordance  with  the  best  scientific  evidence  available  at  the  time  of  the 
decision  irrespective  of  whether  the  available  evidence  is  sufficient  to 
make  the  decision  in  question;  the  Convention,  on  the  other  hand, 
requires  that  an  affirmative  answer  should  be  given  to  the  question  ‘is 
enough  known  to  make  the  required  judgement?’.  A  decision  to  proceed 
with  mineral  activity  in  the  face  of  advice  that  insufficient  information 
existed  to  make  the  judgement  would  be  open  to  challenges  as  not  being 
in  accordance  with  the  Convention.); 

(ii)  the  requirement  that  a  decision  to  identify  and  open  an  area  for  explor¬ 
ation  and  development  is  to  be  taken  by  consensus.  (The  requirement  for 
reconciliation  in  the  event  of  there  being  an  objection  amounts  to  no 
more  than  a  recognition  of  what  would  happen  in  practice  and  does  not 
prevent  the  objector  from  maintaining  his  veto  if  he  so  desires.) ; 

(iii)  the  requirement  that  any  report  of  the  Advisory  Committee  ‘shall  reflect 
the  conclusions  reached  and  all  views  expressed’.  (Thus  the  Advisory 
Committee  does  not  itself  take  decisions  relating  to  whether  or  not  min¬ 
eral  activity  should  proceed.  What  is  expected  of  it  is  that  it  shall  provide 
as  many  views  as  are  expressed,  whether  they  be  positive  or  negative,  on 
the  matter  under  consideration.  Article  27  requires  that  Advisory  Com¬ 
mittee  reports  should  be  rapidly  available  to  the  public.  The  final 
decision  is  one  that  involves  an  overall  balancing  and  judgement  of  the 
political  and  economic,  as  well  as  environmental  aspects  of  the  matter.  It 
is  therefore  proper  that  such  decisions  should  be  taken  in  the  relevant 
political  forum.) ; 

(iv)  that  no  exploration  and  development  activity  can  take  place  until  it  is 
affirmatively  decided  that  it  shall.  (This  requirement  is  the  opposite  to 
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that  which  traditionally  pertains  in,  for  example,  fishery  agreements 
where  the  activity  proceeds  unless  it  is  decided  that  it  shall  be  modified  or 
stopped.  Thus  the  onus  of  proof  under  the  Convention  is  on  the  potential 
operator  to  show  that  the  activity  in  question  will  not  cause  significant 
environmental  damage  rather  than  on  the  regulatory  institutions  to  show 
that  regulation  is  necessary.). 

9.  Environmental  pressure  groups  view  the  negotiation  of  the  Convention  as 
having  been  a  mistake  from  the  start.  The  grounds  adduced  are  that  there  was  a 
practical  alternative — the  negotiation  of  a  binding  moratorium — and  that  the  con¬ 
clusion  of  the  Convention  has  made  possible  the  exploitation  of  Antarctic  minerals 
which  would  not  have  been  possible  without  it. 

10.  The  Antarctic  Treaty  Consultative  Parties  (ATCPs)  discussed  the  possi¬ 
bility  of  a  moratorium  in  1972,  1975,  1976,  1977  and  1979.  On  none  of  these 
occasions  was  there  anything  approaching  a  consensus  in  favour  of  a  moratorium. 
At  no  stage  was  it  a  practical  alternative. 

11.  The  second  argument  adduced  against  the  Convention  that  it  has  made 
possible  that  which  would  otherwise  not  have  been  possible — is  tenable  only  for  so 
long  as  no-one ,  whether  a  commercial  operator  or  a  government,  is  prepared,  in  the 
absence  of  a  regime,  to  take  a  risk  in  the  expectation  that,  in  the  end,  any  objection 
could  be  overcome.  At  the  heart  of  the  ATCPs’  discussion  on  this  issue  were  two 
questions:  firstly,  was  there  a  consensus  among  ATCPs  that  they  would  bind 
themselves,  and  could  bind  their  operators  not  to  take  the  first  step  towards  the 
exploitation  of  Antarctic  minerals,  ie  prospecting?  and  secondly,  if  there  was  no 
consensus  on  the  first  question,  was  there  a  consensus  that  the  Antarctic  Treaty 
System  could  survive  the  strain  that  would  be  imposed  on  it  if  unsanctioned  pro¬ 
specting  activity  were  to  take  place? 

12.  These  questions  were  closely  debated  at  two  meetings  in  1979  against  a 
background  that  most  ATCPs  needed  to  be  convinced  that  the  absence  of  a  consen¬ 
sus  in  favour  of  a  moratorium  necessarily  carried  with  it  the  need  to  negotiate  a 
minerals  regime.  It  was,  therefore,  with  some  reluctance  that  they  reached  a  con¬ 
sensus  conclusion  around  five  propositions:  that  there  could  be  no  assurance  that 
risks  would  not  be  taken;  that  the  Antarctic  Treaty  System  would  not  survive  the 
taking  of  such  risks;  that,  consequently,  the  risks  attendant  on  doing  nothing  were 
not  acceptable;  that,  therefore,  the  attempt  to  negotiate  a  regime  had  to  be  made 
and,  lastly,  that  such  a  regime  could  not  prejudge  whether  mineral  activity  in 
Antarctica  would  or  would  not  take  place. 

13.  The  British  Government  does  not  accept  as  if  it  were  a  statement  of  fact, 
that  the  environmental  risks  of  Antarctic  mining  are  unacceptable.  It  is,  though, 
prepared  to  accept,  without  any  reservation,  that  they  could  be  unacceptable.  This 
Convention  provides  a  means,  unparalleled  elsewhere  in  international  law,  for 
deciding  whether,  in  any  given  case,  the  risks  are  acceptable  or  not  on  the  basis  of 
predicted  impact  and  in  accordance  with  a  procedure  which  must  give  the  benefit 
of  doubt  to  the  protection  of  the  environment  and  not  to  the  potential  operator. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  the  question  if  there  have  been  any  initiatives  taken  by  any 
contracting  parties  to  the  1959  Antarctic  Treaty,  under  Articles  IX  and  XII, 
to  modify  the  prohibition  on  the  disposal  of  nuclear  waste  in  the  Antarctic 
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territories  under  Treaty  Article  V,  the  Parliamentary  Under-Secretary  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

No  such  initiative  has  been  taken.  At  the  VIII  Antarctic  treaty  consultative 
meeting  held  in  Oslo  in  1975  the  consultative  parties  noted  the  increasing  produc¬ 
tion  of  nuclear  materials  and  the  growing  concern  over  the  disposal  of  nuclear 
waste.  Against  this  background  the  consultative  parties  recalled  their  commitment 
to  artice  V  of  the  Antarctic  treaty  and  adopted  recommendations  VIII-12  to  the 
effect  that  no  one  should  dispose  of  radioactive  waste  in  the  Antarctic  treaty  area. 

(I  IC  Debs.,  vol.  139,  Written  Answers,  col.  408 :  27  October  1988) 

In  reply  to  questions,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  preamble  to  the  Antarctic  treaty  calls  for  Antarctica  to  be  used  ‘exclusively 
for  peaceful  purposes’.  In  our  view,  non-governmental  visits  and  tourist  develop¬ 
ments  in  Antarctica  fall  into  this  category.  We  therefore  do  not  object  to  them,  as 
long  as  they  comply  with  the  relevant  provisions  of  the  Antarctic  treaty,  and 
measures  adopted  under  it. 

Any  proposed  amendment  to  the  Antarctic  treaty  approved  by  majority  vote  at  a 
conference  convened  under  article  XII  of  the  treaty  would  need  to  be  ratified  by  all 
Antarctic  treaty  consultative  parties  in  order  for  it  to  enter  into  force.  We  do  not, 
therefore,  believe  that  majority  voting  at  such  a  conference  is  likely  to  have  a  cru¬ 
cial  effect  on  the  future  of  the  treaty. 

(HC  Debs.,  vol.  142,  Written  Answers,  col. 333:  1  December  1988) 

Part  Nine:  I.  A.  Seas,  waterways,  ships — territorial  sea — delimitation 

(See  also  Part  Nine:  I.B.  4.,  below) 

The  Territorial  Sea  (Limits)  Order  1987  (1987  No.  1269)  came  into 
force  on  1  October  1987  pursuant  to  powers  in  the  Territorial  Sea  Act  1987 
which  came  into  force  on  the  same  day  (see  UKMIL  1987,  pp.  594-5). 
The  Order  reads  in  substantial  part  as  follows: 

2.  The  seaward  limit  of  the  territorial  sea  adjacent  to  the  United  Kingdom 
between  Point  1  and  Point  6  indicated  in  the  Schedule  to  this  Order  shall  consist  of 
a  series  of  straight  lines  joining,  in  the  sequence  given,  Points  1  to  6  indicated  in  the 
Schedule  to  this  Order. 

3.  The  seaward  limit  of  the  territorial  sea  adjacent  to  the  United  Kingdom  shall 
be  the  median  line  where  the  baselines  from  which  the  breadth  of  the  territorial  sea 
adjacent  to  the  United  Kingdom  is  measured  are  less  than  24  nautical  miles  from 
the  baselines  from  which  the  breadth  of  the  territorial  sea  adjacent  to  the  Isle  of 
Man  is  measured. 

4.  In  this  Order: — 

(a)  ‘straight  line’  means  a  loxodromic  line; 

(b)  all  positions  given  by  means  of  co-ordinates  are  defined  on  European 
Datum  (1st  Adjustment  1950); 

(c)  ‘median  line’  is  a  line  every  point  of  which  is  equidistant  from  the  nearest 
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points  of  the  baselines  from  which  the  breadth  of  the  territorial  sea  adjac¬ 
ent  to  the  United  Kingdom  and  the  Isle  of  Man  respectively  is  measured. 

SCHEDULE 

LIST  OF  POINTS 


Point 

Position  of  Point 

1 

5o°49'23''N 

i°i5'5i"E 

2 

5°°53'47"N 

i°i6'58"E 

3 

5°°57'°o"N 

I°2i'25''E 

4 

5I°02'l9"N 

i°32'53"E 

5 

5i°°5'58"N 

i°43'3i"E 

6 

5I°I2'o4"N 

i°53'2i"E 

An  Explanatory  Note  published  with  the  Order  reads  as  follows: 

This  Order  establishes  the  seaward  limit  of  the  territorial  sea  adjacent  to  the 
United  Kingdom  in  the  narrow  part  of  the  Straits  of  Dover  and  in  the  vicinity  of 
the  Isle  of  Man.  The  limit  in  the  Straits  of  Dover  is  constituted  by  straight  lines 
joining  the  points  indicated  in  the  Schedule  and  follows  the  line  already  agreed  for 
the  continental  shelf  by  the  Agreement  of  24th  June  1982  with  the  Government  of 
France  (T.S.  No.  20  (1983)  Cmnd.  8859)  where  that  line  is  within  twelve  miles  of 
the  baselines  of  the  United  Kingdom.  The  limit  in  the  vicinity  of  the  Isle  of  Man  is 
the  median  line. 

The  following  notice  was  issued  by  the  Hydrographic  Department  of  the 
Navy  in  1987: 

TERRITORIAL  WATERS  AND  FISHERIES  JURISDICTION  CLAIMS. 
Former  Notice  1971/87  is  cancelled. 

The  following  list  shows  the  breadth  of  sea  (measured  from  the  appropriate 
baselines)  claimed  respectively  as  territorial  waters  and  as  being  under  the  state’s 
jurisdiction  for  fishing.  The  information  is  compiled  from  various,  sometimes 
unofficial,  sources;  the  absence  of  a  limit  from  this  list  indicates  that  the  infor¬ 
mation  is  not  held. 

The  claims  are  published  for  information  only.  Her  Majesty’s  Government  does 


not  recognise  claims  to  territorial  waters  exceeding  twelve  miles 
diction  exceeding  two  hundred  miles. 

or  to  fisheries 

juris- 

Albania1 

J  £-*# 

!5 

Bahamas* 

3 

200 

Algeria8 

12** 

12 

Bahrain* 

3 

Angola 

20 

200 

Bangladesh4 

1 2** 

200 

Anguilla 

3 

200 

Barbados 

200 

Antigua  and  Barbuda 

I2** 

200 

Belgium 

12 

200 

Argentina 

200 

200 

Belize* 

3 

3 

Australia1 

3 

200 

Benin 

200 

200 

Australian  Antarctica 

3 

12 

Bermuda 

3 

200 
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Brazil 

200** 

200 

Grenada 

1 2** 

200 

British  Antarctic  Terri¬ 

Guatemala 

12 

200 

tory 

3 

3 

Guinea1* 

12 

200 

British  Indian  Ocean 

Guinea  Bissau1* 

12 

200 

Territory 

3 

12 

Guyana 

12** 

200 

British  Virgin  Islands 

3 

200 

Brunei 

12 

200 

Haiti 

12 

200 

Bulgaria 

12** 

200 

Honduras 

12 

200 

Burma1 

1 2** 

200 

Hong  Kong 

3 

3 

Cambodia 

12 

200 

Iceland1* 

12 

200 

Cameroon* 

5° 

India 

12** 

200 

Canada1 

12 

200 

Indonesia2* 

12 

200 

Cape  Verde  Islands2 

12 

200 

Iran1 

12** 

5° 

Cayman  Islands 

3 

200 

Iraq* 

12 

Chile1 

3 

200 

Irish  Republic1 

3 

200 

Chinese  People’s 

Israel 

6 

6 

Republic1 

12** 

Italy1 

12 

12 

Colombia1 

12 

200 

Ivory  Coast* 

12 

200 

Comoros 

12 

200 

Congo 

200 

200 

Jamaica* 

12 

12 

Costa  Rica 

12 

200 

Japan11 

12 

200 

Cuba1* 

12 

200 

Jordan 

3 

3 

Cyprus 

12 

12 

Kenya1 

12 

200 

Denmark1 

3** 

200 

Kiribati 

12 

200 

Djibouti 

12 

200 

Korea  (North) 

12** 

200 

Dominica 

12 

200 

Korea  (South)1 

I26** 

Dominican  Republic1 

6 

200 

Kuwait* 

12 

Ecuador1 

200 

200 

Lebanon 

12 

Egypt1* 

12** 

200 

Liberia 

200 

200 

El  Salvador 

200 

200 

Libya5 

12 

20 

Equatorial  Guinea 

1 2** 

200 

Ethiopia1 

12 

Madagascar1 

12** 

200 

Malaysia1 

12 

200 

Falkland  Islands 

3 

!5° 

Maldives3 

12** 

up  to 

Fiji2* 

12 

200 

200 

Finland1 

4** 

12 

Malta1 

12 

25 

France1 

12 

200 

Mauritania1 

7° 

200 

French  Antarctica 

12 

Mauritius1 

1 2** 

200 

Mexico1* 

12 

200 

Gabon 

12 

200 

Monaco3 

12 

12 

Gambia* 

12 

200 

Montserrat 

3 

200 

Germany  (East)1  11 

12** 

Morocco 

12 

200 

Germany  (West)1  10 

3 

200 

Mozambique 

12 

200 

Ghana* 

12 

200 

Gibraltar 

3 

3 

Namibia 

12 

200 

Greece 

6 

6 

Nauru 

12 

200 
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Netherlands 

12 

200 

Sri  Lanka 

1 2** 

200 

Netherlands  Antilles 

12 

12 

Sudan* 

12** 

New  Zealand 

12 

200 

Suriname 

12 

200 

Nicaragua 

200** 

200 

Sweden1  11 

12** 

200 

Nigeria* 

12** 

200 

Syria 

35** 

Norway1 

4 

200 

Taiwan 

12 

200 

Oman1 

12 

200 

Tanzania1* 

50 

50 

Thailand1 

12 

200 

Pakistan 

I2** 

200 

Togo* 

3° 

200 

Panama 

200 

200 

Tonga3 

12 

200 

Papua  New  Guinea2 

12 

200 

Trinidad  and  Tobago2* 

12 

200 

Peru 

200 

200 

Tunisia1  9* 

12 

12 

Philippines3* 

12 

200 

Turkey1 

127** 

127 

Pitcairn 

3 

200 

Turks  and  Caicos 

Poland8 

12** 

12 

Islands 

3 

200 

Portugal1 

12 

200 

Tuvalu 

12 

200 

Qatar 

3 

to 

UAE 

up  to 

median 

73 

lines 

Abu  Zabi 

3 

Ajman 

3 

Romania 

12** 

200 

Dubayy 

3 

Fuiayrah 

12 

St.  Helena,  Ascension 

Ra’s  al  Khaymah 

3 

and  Tristan  da  Cunha 

3 

200 

Ash  Shariqah 

12 

St.  Kitts-Nevis 

12 

200 

Umm  al  Qaywayn 

3 

St.  Lucia* 

12 

200 

UK1 

12 

200 

St.  Vincent  and  the 

Uruguay 

200 

200 

Grenadines2 

12 

200 

USA 

3 

200 

Sao  Tome  and 

USSR1 

1 2** 

200 

Principe2 

12 

200 

Saudi  Arabia1 

12 

Vanuatu2 

12 

200 

Senegal1* 

12 

200 

Venezuela1 

12 

200 

Seychelles 

I  2** 

200 

Vietnam1 

1 2** 

200 

Sierra  Leone 

200 

200 

Singapore 

3 

3 

Western  Samoa 

12 

200 

Solomon  Islands2 

12 

200 

Somalia 

200** 

200 

Yemen  Arab  Republic 

1 2** 

36 

South  Africa 

12 

200 

Yemen  People’s  Demo¬ 

South  Georgia  and 

cratic  Republic1 

12** 

200 

South  Sandwich 

Yugoslavia1* 

12 

12 

Islands 

3 

3 

Spain1 

12 

200 

Zaire 

12 

200 
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Limits  of  dependent  territories  have  not  been  listed  unless  they  differ  from  those  of 
the  metropolitan  state. 

1  Employs  straight  baseline  systems  along  all  or  a  part  of  the  coast. 

2  Claims  all  waters  within  the  archipelago. 

3  Claims  waters  within  limits  defined  by  geographical  co-ordinates  not  related  to 
distance  from  coastline. 

4  Claims  straight  baseline  system  between  points  along  the  1 8-metre  depth 
line. 

5  Claims  all  water  south  of  32°3o'N.  in  Gulf  of  Sirte  as  internal  waters. 

6  Claims  3  miles  in  Korea  Strait. 

7  Claims  6  miles  in  Aegean  Sea. 

8  Fishery  limit  extends  beyond  12  miles  to  limits  to  be  agreed. 

9  Fishery  limit  extends  to  50-metre  isobath  off  Gulf  of  Gabes. 

10  Special  claim  extends  limit  to  include  deep  water  anchorage  west  of  Helgo¬ 
land. 

11  Reduced  limits  in  some  straits. 

*  Indicates  a  state  which  has  ratified  the  U.N.  Law  of  the  Sea  Convention  1982. 
The  Convention  does  not  come  into  force  until  one  year  after  60  instruments  of 
ratification  or  accession  have  been  deposited. 

**  Indicates  a  state  which  requires  prior  permission  or  notification  for  entry  of 
warships  into  territorial  sea.  The  United  Kingdom  government  does  not  recognise 
this  requirement. 

Hydrographic  Department.  (H.i 221 18y .) 

( Annual  Summary  of  Admiralty  Notices  to  Manners  (in  force  on  1  January  1988), 
pp.  102-4) 

In  reply  to  a  question  about  the  breadth  of  the  territorial  sea  of 
NATO  member  States,  the  Minister  of  State  for  Defence  Procurement 
wrote: 

The  breadth  of  the  territorial  sea  is  for  individual  coastal  states  to  determine  in 
accordance  with  international  law,  which  allows  for  a  maximum  limit  of  twelve 
nautical  miles.  There  is  no  need  for  discussion  of  the  question  of  member  states’ 
limits  within  NATO. 

(HL  Debs.,  vol.  494,  col.  171:  1  March  1988;  see  also  HL  Debs.,  vol.  495  col. 
905:  31  March  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  recognise  a  breadth  of  12  nautical  miles  as  the  maximum  limit  of  the  territor¬ 
ial  sea,  and  consider  this  applies  equally  to  the  Soviet  Union  as  to  other  countries. 
(HL  Debs.,  vol.  495,  col.  285:  23  March  1988) 

The  Bermuda  (Territorial  Sea)  Order  in  Council  1988  (Statutory  Instru¬ 
ment  1988  No.  1838),  made  on  26  October  1988  and  in  force  on  28 
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November  1988,  provides  for  the  extension  of  the  boundaries  of  the  Colony 
of  Bermuda.  An  explanatory  note  accompanying  the  Order  reads  as  fol¬ 
lows  : 

This  Order  extends  the  boundaries  of  Bermuda,  so  as  to  include,  as  territorial 
sea,  the  sea  within  twelve  nautical  miles  of  the  baselines,  together  with  its  seabed 
and  subsoil,  and  makes  other  provisions  in  this  connection.  In  particular,  it  defines 
the  baseline  from  which  the  breadth  of  the  territorial  sea  is  measured  as  generally 
the  low  water  line,  except  that,  between  points  at  32°i5-2'N  64°52-3'W  and 
32°22‘7'N  64°39‘7'W  on  the  coast  inshore  of  Hogfish  Cut  and  Town  Cut  respect¬ 
ively,  the  baseline  follows  the  seaward  limit  of  the  main  reef  as  shown  on  Admiralty 
Chart  334  to  the  west  and  north  of  the  main  group  of  the  islands  of  Bermuda. 
Where  there  is  a  break  or  passage  in  that  reef,  the  baseline  is  a  straight  line  joining 
the  seaward  entrv  points  of  that  break  or  passage. 

On  2  November  1988,  the  Foreign  Ministers  of  the  UK  and  France 
signed  an  Agreement  relating  to  the  Delimitation  of  the  Territorial  Sea  in 
the  Straits  of  Dover.  At  the  same  time  the  Foreign  and  Commonwealth 
Office  issued  a  statement  which  read  in  part  as  follows 

The  Territorial  Sea  Act  1987  extended  the  territorial  sea  from  3  to  12  miles. 
(The  French  already  had  a  12  mile  limit.)  In  the  Straits  of  Dover  where  England 
and  France  are  less  than  24  miles  apart,  Britain  established  by  Order  in  Council  in 
1987  the  limit  of  the  territorial  sea  as  the  line  agreed  in  1982  as  the  boundary  of  the 
continental  shelf.  At  French  suggestion,  however,  a  formal  Agreement  was  drafted 
to  define  the  boundary  of  the  territorial  sea  in  the  Straits  of  Dover  using  the  appro¬ 
priate  part  of  the  1982  line. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Nine:  I.  B.  1.  Seas,  waterways,  ships — territorial  sea — legal  status — 
right  of  innocent  passage 

(See  Part  Nine:  I.  B.  4.,  below) 

Part  Nine:  I.  B.  2.  Seas,  waterways,  ships — territorial  sea — legal  status — 
regime  of  merchant  ships 

In  reply  to  the  question  what  specific  arrangements  currently  exist  for 
the  recovery  of  spent  nuclear  fuel  casks  and  containers  from  the  Channel  in 
the  event  of  the  sinking  of  a  cargo  ferry  carrying  such  objects  to  or  from  UK 
ports,  the  Minister  for  Public  Transport  wrote  in  part: 

Within  United  Kingdom  territorial  waters,  the  Secretary  of  State’s  statutory 
powers  of  intervention  would,  if  necessary,  be  used  to  give  directions  to  the 
owners  of  the  vessel  or  to  the  salvors  on  the  action  to  be  taken  to  prevent  pollu¬ 
tion.  If  such  directions  proved  inadequate,  those  powers  could  be  used  to  allow 
direct  action  to  be  taken  which  could  extend  to  taking  control  of  the  ship  and 
recovering  its  cargo. 

(HC  Debs.,  vol.  135,  Written  Answers,  col.  128 :  14  June  1988) 
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Part  Nine:  I.  B.  4.  Seas,  waterways,  ships — territorial  sea — legal  status — 
warships 

In  reply  to  the  question  which  interpretation  of  international  law  con¬ 
cerning  the  territorial  sea  is  observed  by  NATO  navies  exercising  together 
in  northern  waters,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

.  .  .  we  recognise  a  breadth  of  12  nautical  miles  as  the  maximum  limit  for  the  terri¬ 
torial  seas.  Carrying  out  of  exercises  (such  as  weapons  practice  or  manoeuvres)  by 
the  Royal  Navy  within  foreign  territorial  seas,  as  opposed  to  exercising  the  right  of 
innocent  passage,  would  require  the  consent  of  the  coastal  state  concerned. 

(HL  Debs.,  vol.  494,  col.  557:  7  March  1988) 

Part  Nine:  II.  Seas,  waterways,  ships — contiguous  zone 

(See  Part  Nine:  VII.  A.  1.  (item  dealing  with  Article  17  of  draft  UN 
Convention  against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Sub¬ 
stances),  below) 

Part  Nine:  III.  Seas,  waterways,  ships — internal  waters,  including  ports 

(See  Part  Eight:  II.  A.  (item  of  26  January  1988),  above,  and  Part  Nine: 
XV.  D.  (item  of  28  January  1988),  below) 

Part  Nine:  IV.  Seas,  waterways,  ships — straits 

On  2  November  1988,  the  Foreign  Ministers  of  the  UK  and  France 
signed  an  Agreement  relating  to  the  Delimitation  of  the  Territorial  Sea  in 
the  Straits  of  Dover.  At  the  same  time  the  following  Joint  Declaration  was 
issued: 


JOINT  DECLARATION 
BY 

THE  GOVERNMENT  OF  THE  UNITED  KINGDOM  AND  THE 
GOVERNMENT  OF  THE  FRENCH  REPUBLIC 

On  the  occasion  of  the  signature  of  the  Agreement  relating  to  the  Delimitation  of 
the  Territorial  Sea  in  the  Straits  of  Dover,  the  two  Governments  agreed  on  the  fol¬ 
lowing  declaration: 

The  existence  of  a  specific  regime  of  navigation  in  straits  is  generally  accepted  in 
the  current  state  of  international  law.  The  need  for  such  a  regime  is  particularly 
clear  in  straits,  such  as  the  Straits  of  Dover,  used  for  international  navigation  and 
linking  two  parts  of  the  high  seas  or  economic  zones  in  the  absence  of  any  other 
route  of  similar  convenience  with  respect  to  navigation. 

In  consequence,  the  two  Governments  recognise  rights  of  unimpeded  transit 
passage  for  merchant  vessels,  state  vessels  and,  in  particular,  warships  following 
their  normal  mode  of  navigation,  as  well  as  the  right  of  overflight  for  aircraft,  in  the 
Straits  of  Dover.  It  is  understood  that,  in  accordance  with  the  principles  governing 
this  regime  under  the  rules  of  international  law,  such  passage  will  be  exercised  in  a 
continuous  and  expeditious  manner. 
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The  two  Governments  will  continue  to  co-operate  closely,  both  bilaterally  and 
through  the  International  Maritime  Organisation,  in  the  interests  of  ensuring  the 
safety  of  navigation  in  the  Straits  of  Dover,  as  well  as  in  the  southern  North  Sea 
and  the  Channel.  In  particular,  the  traffic  separation  scheme  in  the  Straits  of 
Dover  will  not  be  affected  by  the  entry  into  force  of  the  Agreement. 

With  due  regard  to  the  interests  of  the  coastal  states  the  two  Governments  will 
also  take,  in  accordance  with  international  agreements  in  force  and  generally 
accepted  rules  and  regulations,  measures  necessary  in  order  to  prevent,  reduce  and 
control  pollution  of  the  marine  environment  by  vessels. 

(Cm.  557) 

In  a  press  statement  issued  at  the  time  of  signature,  the  Foreign  and 
Commonwealth  Office  stated  in  part: 

Both  sides  considered  it  important  to  set  out  their  common  attitude  to  the 
important  issue  of  passage  through  straits.  The  Joint  Statement  published  with  the 
Agreement  will  be  of  wide  interest  as  it  concerns  one  of  the  major  straits  in 
the  world  and  sets  out  passage  rights  we  would  expect  to  be  accorded  in  such  straits 
elsewhere.  It  describes  a  regime  of  navigation  which  takes  account  of  the  transit 
passage  regime  contained  in  Part  III  of  the  UN  Convention  on  the  Law  of  the  Sea 
1982  which  was  based  on  British  proposals. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Nine:  VII.  A.  1.  Seas,  waterways,  ships — the  high  seas — -freedoms  of 
the  high  seas — navigation 

(See  also  Part  Fourteen:  III.  (item  of  12  April  1988),  below) 

On  28  October  1987,  a  Deep  Water  Route,  approved  by  the  International 
Maritime  Organization,  was  established  west  of  the  Outer  Hebrides.  The 
following  Notice  to  Mariners  was  issued  by  the  Hydrographer  of  the  Navy: 


Charts  2721 ,  26 j 5 

A  Deep-water  Route  has  been  established  between  the  Outer  Hebrides  and  the 
off-lying  Saint  Kilda  and  Flannan  Isles.  The  route,  which  lies  within  an  extensive 
area  which  has  been  fully  surveyed  to  modern  standards,  extends  from  a  position 
20  miles  ESE  of  Saint  Kilda  to  a  position  30  miles  WSW  of  Butt  of  Lewis.  The 
route  is  6  miles  wide  and  has  a  least  depth  of  34  m.  The  route  has  been  adopted  by 
IMO,  who  recommend  that  laden  tankers  of  over  10  000  grt  should  use  this  route, 
weather  permitting,  in  preference  to  the  more  restricted  waters  of  The  Minches. 
The  Deep-water  Route  and  the  area  W  of  The  Outer  Hebrides,  which  has  been 
fully  surveyed  to  modern  standards,  are  shown  on  the  charts. 

(Notice  to  Mariners  41/87) 

On  15  July  1986,  the  UK  and  the  USSR  concluded  an  Agreement  con¬ 
cerning  the  Prevention  of  Incidents  at  Sea  beyond  the  Territorial  Sea  (UK 
TS  No.  5  (1987),  Cm.  57).  In  1987,  the  Foreign  and  Commonwealth 
Office  issued  the  following  Notice  to  Mariners: 
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UNITED  KINGDOM  AND  U.S.S.R.— MUTUAL  SAFETY  PROCEDURES 
FOR  MILITARY  UNITS  AND  FORMATIONS  OUTSIDE  TERRITORIAL 
SEAS  AND  IMPLICATIONS  FOR  NON-MILITARY  SHIPS. 

Former  Notice  7/87  is  cancelled.  This  is  a  repetition  of  the  former  notice. 

(1)  The  Governments  of  the  United  Kingdom  and  the  Union  of  Soviet  Socialist 
Republics  have  concluded  an  agreement  to  ensure  mutual  safety  of  military  ships 
and  aircraft,  both  singly  and  in  formation,  when  engaged  in  manoeuvres  and  exer¬ 
cises  outside  territorial  seas. 

(2)  ‘Military  ships’  includes  both  warships  and  auxiliary  ships;  ‘military  aircraft’ 
includes  all  military  manned  lighter-than-air  and  heavier-than-air  craft,  excluding 
space  craft. 

(3)  Nothing  in  the  agreement  shall  be  taken  to  imply  non-observance  of  the 
International  Regulations  for  the  Prevention  of  Collisions  at  Sea,  1972.  Ships  sub¬ 
ject  to  the  agreement  shall,  when  meeting  or  operating  in  the  vicinity  of  each  other, 
remain  well  clear  and  avoid  manoeuvering  in  a  manner  which  would  hinder  the 
evolutions  of  each  other,  whether  singly  or  in  formation. 

(4)  Ships  and  aircraft  subject  to  the  agreement  shall  not  carry  out  simulated 
attacks  by  any  means  against  ships,  military  or  non-military,  of  the  other  nation. 
Ships  shall  not  use  searchlights  to  illuminate  the  navigation  bridges  of  passing 
ships. 

(5)  Formations  of  ships  subject  to  the  agreement  shall  not  conduct  manoeuvres 
through  areas  of  heavy  traffic  where  internationally  recognised  traffic  separation 
schemes  are  in  effect. 

(6)  When  ships  subject  to  the  agreement  manoeuvre  in  sight  of  one  another  or 
are  acting  in  support  of  submerged  submarines,  such  signals  (flag,  sound  and  light) 
as  are  prescribed  by  the  International  Regulations  for  the  Prevention  of  Collisions 
at  Sea,  1972,  the  International  Code  of  Signals  and  the  Table  of  Special  Signals  set 
out  in  the  Annex  to  this  Notice  shall  be  used.  At  night,  in  reduced  visibility  or  any 
other  circumstances  when  signal  flags  are  not  distinct,  flashing  light  signals  or  VHF 
Radio  Channel  16  should  be  used. 

(7)  Each  nation  party  to  the  agreement  shall  provide,  through  established  radio 
navigational  warnings,  normally  not  less  than  three  to  five  days  in  advance,  notifi¬ 
cation  of  actions  beyond  the  territorial  seas  which  represent  a  danger  to  navigation 
or  to  aircraft  in  flight. 

Foreign  Office.  ( H .  1216/87.) 

( Annual  Summary’  of  Admiralty  Notices  to  Mariners  ( In  force  on  1  January'  1088) 
P-76) 

In  reply  to  a  question  on  the  subject  of  the  Gulf  area,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  remain  committed  to  the  principle  of  freedom  of  navigation,  and  will  con¬ 
tinue  to  do  everything  possible  to  assist  British  merchant  shipping  in  the  region. 

(HC  Debs.,  vol.  126,  Written  Answers,  col.  634 :  3  February  1988;  see  also  HC 
Debs.,  vol.  130,  Written  Answers,  col.  575:  30  March  1988;  ibid.,  vol.  132,  Writ¬ 
ten  Answers,  col.  231  :  28  April  1988  and  ibid.,  col.  470  :  4  May  1988;  HL  Debs., 
vol.  499,  col.  1587:  22  July  1988) 
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In  the  course  of  replying  to  a  question  on  Iran/UK  relations,  the  Minis¬ 
ter  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

.  .  .  Iran  continues  to  make  unlawful  attacks  on  unarmed  merchant  vessels, 
including  British  ships  in  the  Gulf. 

(HC  Debs.,  vol.  136,  Written  Answers,  col.  / 8g  :  28  June  1988) 

In  the  course  of  a  speech  in  the  UN  Security  Council  on  15  July  1988, 
the  UK  representative,  Mr  J.  Birch,  stated: 

Despite  Security  Council  Resolution  598,  fighting  has  continued  between  Iran 
and  Iraq,  with  frequent  attacks,  contrary  to  international  law,  on  merchant  ship¬ 
ping  in  international  waters. 

(S/PV.  2819,  p.6) 

In  reply  to  a  question  asked  at  a  press  conference  given  by  the  Foreign 
and  Commonwealth  Office  on  25  November  1988,  a  spokesman  made  the 
following  statement: 

He  confirmed  that  on  20  November  a  Guatemalan  naval  vessel  fired  shots  near 
HMS  Fawn,  a  Royal  Naval  hydrographic  survey  vessel,  carrying  out  survey  work 
in  the  Gulf  of  Honduras  in  waters  which  Her  Majesty’s  Government  consider  to  be 
high  seas.  No  injuries  or  damage  were  caused.  A  protest  had  been  made  to  the 
Guatemalan  Government  on  24  November.  The  Royal  Navy’s  survey  work  in 
international  waters  in  the  area  would,  of  course,  continue. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  HC  Debs.,  vol. 
142,  Written  Answers,  cols.  333-4:  1  December  1988) 

In  reply  to  a  question  on  the  same  subject,  the  Parliamentary  Under¬ 
secretary  of  State  for  the  Armed  Forces  wrote: 

The  RN  ship  involved  was  the  hydrographic  vessel  HMS  Fawn.  The  incident 
took  place  not  in  Guatemalan  territorial  waters  but  while  Fawn  was  conducting  a 
hydrographic  survey  in  international  waters  to  the  north  of  a  median  line  between 
Belize  and  Guatemala.  Shots  were  fired  in  the  vicinity  of  HMS  Fawn:  it  is  not 
known  whether  these  were  aimed  at  her  or  were  intended  simply  as  a  warning.  A 
diplomatic  protest  has  been  made  to  the  Guatemalan  Government.  The  survey  will 
of  course  continue. 

(Ibid.,  col. 353) 

Article  17  of  the  draft  United  Nations  Convention  against  Illicit  Traffic 
in  Narcotic  Drugs  and  Psychotropic  Substances,  discussed  at  a  conference 
in  Vienna  in  November  and  December  1988,  read  as  follows: 

Article  17 

Illicit  Traffic  by  Sea 

1.  The  Parties  shall  co-operate  to  the  fullest  extent  possible  to  suppress  illicit 
traffic  by  sea,  in  conformity  with  the  international  law  of  the  sea. 

2.  A  Party  which  has  reasonable  grounds  to  suspect  that  a  vessel  flying  its  flag  or 
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not  displaying  a  flag  or  marks  of  registry  is  engaged  in  illicit  traffic  may  request  the 
assistance  of  other  Parties  in  suppressing  its  use  for  that  purpose.  The  Parties  so 
requested  shall  render  such  assistance  within  the  means  available  to  them. 

3.  A  Party  which  has  reasonable  grounds  to  suspect  that  a  vessel  exercising  free¬ 
dom  of  navigation  in  accordance  with  international  law  and  flying  the  flag  or  dis¬ 
playing  marks  of  registry  of  another  Party  is  engaged  in  illicit  traffic  may  so  notify 
the  flag  State,  request  confirmation  of  registry  and,  if  confirmed,  request  authori¬ 
zation  from  the  flag  State  to  take  appropriate  measures  in  regard  to  that  vessel. 

4.  In  accordance  with  paragraph  3  or  in  accordance  with  treaties  in  force 
between  them  or  in  accordance  with  any  agreement  or  arrangement  otherwise 
reached  between  those  Parties,  the  flag  State  may  authorize  the  requesting  State  to, 
inter  alia : 

(a)  Board  the  vessel; 

(b)  Search  the  vessel; 

(c)  If  evidence  of  involvement  in  illicit  traffic  is  found,  take  appropriate 
action  with  respect  to  the  vessel,  persons  and  cargo  on  board. 

5.  Where  action  is  taken  pursuant  to  this  article,  the  Parties  concerned  shall  take 
due  account  of  the  need  not  to  endanger  the  safety  of  life  at  sea,  the  security  of  the 
vessel  and  the  cargo  or  to  prejudice  the  commercial  and  legal  interests  of  the  flag 
State  or  any  other  interested  State. 

6.  The  flag  State  may,  consistent  with  its  obligations  in  paragraph  1  of  this 
article,  subject  its  authorization  to  conditions  to  be  mutually  agreed  between  it  and 
the  requesting  Party,  including  conditions  relating  to  responsibility. 

7.  For  the  purposes  of  paragraphs  3  and  4  of  this  article,  a  Party  shall  respond 
expeditiously  to  a  request  from  another  Party  to  determine  whether  a  vessel  that  is 
flying  its  flag  is  entitled  to  do  so,  and  to  requests  for  authorization  made  pursuant 
to  paragraph  3.  At  the  time  of  becoming  a  Party  to  this  Convention,  each  Party 
shall  designate  an  authority  or,  when  necessary,  authorities  to  receive  and  respond 
to  such  requests.  Such  designation  shall  be  notified  through  the  Secretary-General 
to  all  other  Parties  within  one  month  of  the  designation. 

8.  A  Party  which  has  taken  any  action  in  accordance  with  this  article  shall 
promptly  inform  the  flag  State  concerned  of  the  results  of  that  action. 

9.  The  Parties  shall  consider  entering  into  bilateral  or  regional  agreements  or 
arrangements  to  carry  out,  or  to  enhance  the  effectiveness  of,  the  provisions  of  this 
article. 

10.  Action  pursuant  to  paragraph  4  of  this  article  shall  be  carried  out  only  by 
warships  or  military  aircraft,  or  other  ships  or  aircraft  clearly  marked  and  identifi¬ 
able  as  being  on  government  service  and  authorized  to  that  effect. 

1 1 .  Any  action  taken  in  accordance  with  this  article  shall  take  due  account  of  the 
need  not  to  interfere  with  or  affect  the  rights  and  obligations  and  the  exercise  of 
jurisdiction  of  coastal  States  in  accordance  with  the  international  law  of  the  sea. 

(E/CONF.  82/13) 

The  following  statement  was  made  by  the  Netherlands  delegate  to  the  con¬ 
ference: 

In  respect  of  article  17,  the  delegation  of  the  Kingdom  of  the  Netherlands  wishes 
to  put  on  record  its  understanding  of  that  Article. 
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We  understand  the  reference  (in  para.  3)  to  ‘a  vessel  exercising  freedom  of  navi¬ 
gation’  to  mean  a  vessel  navigating  beyond  the  external  limits  of  the  territorial  sea. 

The  safeguard-clause  contained  in  para.  11  of  the  Article  aims  in  our  view  at 
safeguarding  the  rights  and  obligations  of  Coastal  States  within  the  contiguous 
zone. 

d  o  the  extent  that  vessels  navigating  in  the  contiguous  zone  act  in  infringement 
of  the  Coastal  State’s  customs  and  other  regulations,  the  Coastal  State  is  entitled  to 
exercise,  in  conformity  with  the  relevant  rules  of  the  international  law  of  the  sea, 
jurisdiction  to  prevent  and/or  punish  such  infringement. 

The  UK  delegate,  Mr  C.A.  Whomersley,  then  made  the  following  state¬ 
ment  : 

My  Delegation  would  wish  to  associate  ourselves  with  the  views  expressed  by  the 
distinguished  representative  of  the  Netherlands.  In  addition  we  would  draw  atten¬ 
tion  to  the  very  limited  obligation  in  paragraph  n  of  Article  17  and  to  the  fact  that 
it  only  refers  to  the  need  to  take  ‘due  account’  of  the  coastal  State’s  interests. 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Nine:  VII.  C.  Seas,  waterways,  ships — the  high  seas — hot  pursuit 

In  reply  to  a  question  on  the  subject  of  alleged  Irish  illegal  salmon  fishing 
within  the  Scottish  sector  of  the  UK  fishery  zone,  the  Minister  of  State, 
Scottish  Office,  Lord  Sanderson,  stated  in  part: 

Under  international  agreements  an  Irish  vessel  could  be  pursued  from  within 
our  waters  if  it  is  caught  within  our  200-mile  economic  zone.  However,  we  have  no 
record  of  that  ‘hot  pursuit’  process  having  occurred  so  far. 

(HL  Debs.,  vol.  497,  col.  322:  18  May  1988) 

Part  Nine:  VII.  D.  Seas,  waterways  ships — the  high  seas — visit  and 
search 

(See  Part  Nine:  VII.  H.  and  Part  Fourteen:  III.  (Written  Answer  of  15 
February  and  item  of  12  April  1988),  below) 

Part  Nine:  VII.  H.  Seas,  waterways,  ships — the  high  seas — -jurisdiction 
over  ships 

In  the  case  of  United  States  v.  Bietmann  in  the  Federal  District  Court 
for  California,  the  judgment  of  Legge,  District  Judge,  began  as  follows: 

For  purposes  of  this  motion,  the  relevant  facts  are  uncontested  in  the  record. 
The  Myth  of  Ecurie  (‘Myth’)  is  a  sailing  vessel  registered  in  the  United  King¬ 
dom  and  flying  the  flag  of  the  United  Kingdom.  The  boat’s  home  port  in  the 
United  Kingdom  was  displayed  on  the  stern.  One  of  the  defendants  is  a  United 
Kingdom  citizen,  one  is  a  Bermuda  citizen,  one  is  a  German  citizen,  and  one  is  a 
United  States  citizen. 

Defendants  sailed  the  Myth  from  Hong  Kong,  across  the  Pacific  to  the  west 
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coast  of  the  United  States.  On  June  15,  1987  a  United  States  Coast  Guard  cutter 
encountered  the  Myth  about  thirty-five  nautical  miles  southwest  of  Point  Reyes, 
California.  The  Myth  was  headed  for  San  Francisco.  Upon  the  approach  of  the 
cutter,  the  Myth’s  master  and  the  Coast  Guard  engaged  in  radio  conversation.  The 
Coast  Guard  requested  permission  to  conduct  a  consensual  boarding  of  the  Myth. 
The  request  was  denied.  The  master  of  the  Myth  asserted  that  the  Coast  Guard 
had  no  jurisdiction,  since  the  Myth  was  a  boat  of  United  Kingdom  registry  sailing 
in  international  waters. 

The  Coast  Guard  made  certain  observations  about  the  Myth.  Then  apparently 
acting  in  compliance  with  procedures  established  in  a  1981  agreement  between  the 
United  States  and  the  United  Kingdom,  the  captain  of  the  cutter  requested  from 
the  government  of  the  United  Kingdom  a  statement  that  the  United  Kingdom  did 
not  object  to  the  Coast  Guard  boarding  the  Myth.  The  United  Kingdom  replied  by 
teletype  that  it  would  not  object  to  the  boarding,  search  and  seizure  of  the  Myth  by 
the  Coast  Guard  under  the  terms  of  that  agreement. 

On  June  16,  the  Coast  Guard  boarded  the  Myth.  At  the  time  of  the  boarding, 
the  Myth  was  located  over  100  miles  west  of  the  California  coast.  The  Coast  Guard 
boarding  officer  smelled  marijuana  when  he  came  aboard  the  Myth.  The  master  of 
the  Myth  and  boarding  officer  went  below  to  obtain  any  weapons.  The  boarding 
officer  there  saw  numerous  bails  [s/c]  of  material  in  plain  view  and  noticed  the 
heavy  smell  of  marijuana.  When  the  boarding  officer  asked  the  master  what  was  in 
the  bails,  the  master  replied  that  it  was  marijuana.  The  Myth  and  defendants  were 
then  brought  to  the  Coast  Guard  station  on  Yerba  Buena  Island  in  San  Francisco 
Bay  and  were  placed  under  arrest.  The  marijuana  aboard  the  Myth  totaled  over 
7,000  pounds,  stored  in  236  bails. 

(678  Fed.  Supp.  1438,  1439-40  (1988)) 

Later  is  his  judgment,  the  Judge  set  out  the  terms  of  the  above  teletype 
message  in  material  part  as  follows: 

1.  HMG  HAS  VERIFIED  REGISTRY  OF  SUBJ[ECT]  VESSEL  AND  HAS 
AUTHORIZED  USG  TO  BOARD,  SEARCH  AND  SEIZE,  IF  EVIDENCE 
WARRENTS  [SIC],  UNDER  U.S.  LAW.  HMG  HAS  INDICATED  THAT 
THE  CONDITIONS  AND  TERMS  CONTAINED  IN  13  NOV  81  US/UK 
AGREEMENT  WILL  BE  USED  IN  THIS  CASE. 

2.  IN  VIEW  OF  THE  ABOVE,  COMDT  HAS  NO  OBJECTION  TO  TAK¬ 
ING  ACTION  AGAINST  SUBJECT]  VESSEL  UNDER  THE  TERMS  OF 
THE  US/UK  AGREEMENT. 

(Ibid.,  p.  1442,  footnote  2) 

[Editorial  note :  The  US/UK  Agreement  referred  to  is  the  Exchange  of 
Notes  concerning  Co-operation  in  the  Suppression  of  the  Unlawful 
Importation  of  Narcotic  Drugs  into  the  United  States,  concluded  on  13 
November  1981  (UKTS  No.  8  (1982);  Cmnd.  8470;  see  also  UKMIL 
1 9^ 1  >  PP-  47I— 2  3)-  As  the  Judge  pointed  out  elsewhere  in  his  judgment,  the 
geographical  scope  of  this  Agreement  does  not  include  the  Pacific  Ocean.  It 
is  unlikely  that  the  teletype  message  reproduced  in  the  judgment  came 
directly  from  the  L^K  authorities.  It  is  probable  that  it  came  from  US  auth¬ 
orities  after  consultation  with  the  UK  authorities.] 
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Part  Nine:  VIII.  Seas,  waterways,  ships — continental  shelf 

(See  also  Part  Nine:  IX.  (item  of  26  July  1988),  below) 

In  reply  to  the  question  what  are  the  requirements  of  international  law 
for  the  removal  of  oil  drilling  platforms  at  sea,  the  Government  Minister 
wrote: 

The  Guidelines  and  Standards  for  the  Removal  of  Offshore  Installations  and 
Structures  on  the  Continental  Shelf  and  in  the  Exclusive  Economic  Zone,  which 
were  approved  by  the  Maritime  Safety  Committee  of  the  International  Maritime 
Organisation  at  its  Fifty-fifth  Session  in  April  1988,  contain  detailed  guidance  and 
international  standards,  based  on  the  underlying  legal  principles,  which  member 
governments  are  being  invited  to  take  into  account  when  making  decisions  about 
abandonment. 

(HL  Debs.,  vol.  496,  col.  1 1 18 :  10  May  1988) 

On  2  November  1988,  the  Foreign  Ministers  of  the  UK  and  France 
signed  an  Agreement  on  the  Delimitation  of  the  Territorial  Sea  in  the 
Straits  of  Dover.  Article  2  of  the  Agreement  reads  in  part: 

Points  I  and  VI  as  defined  above  shall  be  the  new  final  points  of  the  boundaries 
delimiting  the  parts  of  the  continental  shelf  appertaining  to  the  United  Kingdom 
and  to  France  in  the  area  east  of  30  minutes  west  of  the  Greenwich  Meridian. 

(Cm.  557) 

On  7  November  1988,  the  Foreign  Ministers  of  the  UK  and  the  Irish 
Republic  signed  a  bilateral  Agreement  on  the  Delimitation  of  the  Continen¬ 
tal  Shelf.  The  following  statement  was  issued  at  the  same  time  by  the 
Foreign  and  Commonwealth  Office: 

BACKGROUND 

The  Agreement  lays  down  agreed  boundaries  in  the  Irish  and  Celtic  Seas,  as  well 
as  to  the  west  of  Scotland,  taking  full  account  of  the  current  rules  of  international 
law  on  maritime  boundaries.  It  will  settle  the  outstanding  dispute  about  seabed 
boundaries,  thereby  opening  up  new  areas  for  prospecting  by  the  oil  industry  and 
removing  any  need  for  arbitration.  It  represents  a  significant  measure  of  Anglo- 
Irish  cooperation  in  that  the  two  sides  have  reached  agreement  on  the  definition  of 
continental  shelf  boundaries  approximately  502  and  634  miles  long  respectively. 

With  the  enactment  of  the  Continental  Shelf  Act  1964  and  ratification  by  the  UK 
of  the  Continental  Shelf  Convention  1958,  the  UK  proposed  bilateral  discussions 
with  all  neighbouring  states  concerning  the  boundaries  of  the  Continental  Shelf. 
Agreements  were  concluded  in  the  1960s  and  1970s  with  Norway,  Denmark,  the 
FRG  and  the  Netherlands.  Boundaries  with  France  were  determined  by  Arbi¬ 
tration  in  1977/78  and  by  an  Agreement  in  1982. 

Negotiations  throughout  this  period  with  the  Irish  were  however  unsuccessful 
and  both  sides  decided  in  1980  to  enter  into  an  ad  hoc  arbitration.  In  examining  the 
terms  for  arbitration,  it  became  clear  that  narrowing  the  scope  of  matters  at  issue 
would  be  likely  to  lead  to  a  speedier  conclusion  and  reduce  legal  costs.  The  Agree¬ 
ment  which  emerged  from  these  discussions  removes  the  need  for  arbitration 
altogether  by  settling  outstanding  differences  over  seabed  boundaries. 
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Claims  made  in  1985  by  Denmark  and  Iceland,  including  areas  off  the  north¬ 
west  coast  of  Ireland  appertaining  to  the  UK  and  the  Irish  Republic,  were  rejected 
by  both  Governments.  These  objections  still  stand. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs  wrote  in 
answer  to  a  question  on  the  subject  of  the  above  Agreement: 

I  signed  an  agreement  with  the  Republic  of  Ireland  on  the  delimitation  of  the 
continental  shelf  in  Dublin  on  7  November  .  .  . 

The  agreement  lays  down  boundaries  of  the  continental  shelf  in  the  Irish  and 
Celtic  seas  and  the  south-west  approaches  as  well  as  to  the  west  of  Scotland,  taking 
full  account  of  the  current  rules  of  international  law.  It  removes  altogether  the  need 
for  the  arbitration  previously  announced. 

The  agreement  will  bring  advantages  to  both  sides,  in  particular  in  opening  up 
new  areas  for  the  off-shore  industries  where,  in  the  absence  of  such  an  agreement  in 
the  past,  exploitation  was  prevented. 

I  regard  this  agreement  as  a  very  positive  outcome  of  lengthy  negotiations,  and 
an  equitable  solution  to  a  dispute  which  began  nearly  25  years  ago. 

(HC  Debs.,  vol.  140,  Written  Answers,  col.  757  :  8  November  1988) 

In  addition  to  containing  Articles  describing  the  location  of  the  lines  of 
boundary,  the  Agreement  contains  the  following  provisions: 

Article  3 

If  any  oil,  gas  or  condensate  field  extends  across  Line  A  or  Line  B  and  the  part  of 
such  field  which  is  situated  on  one  side  of  the  line  is  exploitable,  wholly  or  in  part, 
from  the  other  side  of  the  line,  the  two  Governments  shall  make  determined  efforts 
to  reach  agreement  as  to  the  exploitation  of  such  field. 

Article  4 

Nothing  in  this  Agreement  affects  the  position  of  either  Government  concerning 
the  location  of  the  outer  edge  of  its  continental  margin. 

In  reply  to  the  question 

What  are  the  international  rules  under  which  the  cutting  down  and/or  removal  of 
the  installation,  Piper  Alpha,  in  the  North  Sea  will  be  permitted;  from  whom  will 
advice  and  opinions  be  sought  on  matters  of  short-term  and  of  long-term  safety,  in 
view  of  the  reported  presence  on  the  platform  of  several  tons  of  a  hazardous  chemi¬ 
cal,  and  whether  those  consulted  will  include  the  EEC  Commission,  the  Inter¬ 
national  Council  for  the  Protection  of  the  Sea,  NATO,  the  Norwegian  and  other 
Governments  of  states  bordering  on  the  North  Sea, 

the  Parliamentary  Under-Secretary  of  State,  Department  of  Energy 
wrote :  ’ 

My  noble  friend  Lord  Davidson  set  out  in  some  detail  the  principles  of  inter¬ 
national  law  relating  to  platform  abandonment  in  the  Answer  he  gave  to  the  noble 
Lord’s  Question  on  23rd  February  1987  {Hansard  Vol.  485,  cols.  83-84).  Since 
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then  the  International  Maritime  Organisation  has  published  Guidelines  and  Stan¬ 
dards  for  the  Removal  of  Offshore  Installations  and  Structures  on  the  Continental 
Shelf  and  m  the  Exclusive  Economic  Zone  (MSC  Circular  No.  490  dated  4th  May 
1988)  and  these  have  been  endorsed  by  the  Oslo  Commission  and  the  parties  to  the 
London  Dumping  Convention. 

An  abandonment  programme  for  the  Piper  Alpha  installation  has  been  called  for 
and  received  by  the  Secretary  of  State  for  Energy  under  Section  4  of  the  Petroleum 
Act  1987.  This  has  not  yet  been  approved.  My  department  is  in  close  touch  with 
the  Department  of  Transport  and  the  Department  of  Agriculture  and  Fisheries  for 
Scotland  over  the  navigational  safety  and  marine  environmental  implications  of  the 
programme.  The  Nature  Conservancy  Council  has  also  volunteered  advice.  My 
right  honourable  friend  the  Minister  of  State  will  be  meeting  the  Scottish  Fisher¬ 
men’s  Federation  on  2nd  November.  We  do  not  propose  to  consult  any  of  the 
bodies  listed  by  the  noble  Lord  in  his  Question,  since  abandonment  is  a  matter 
which  falls  wholly  within  the  competence  of  the  coastal  state,  subject  to  the 
requirements  of  international  law. 

(HL  Debs.,  vol.  501,  cols.  466-7:  3  November  1988;  see  also  UKMIL  1987,  pp. 
605-6) 

In  moving  the  second  reading  in  the  House  of  Commons  of  the  Petro¬ 
leum  Royalties  (Relief)  and  Continental  Shelf  Bill,  the  Minister  of  State, 
Department  of  Energy,  Mr  Peter  Morrison,  stated: 

The  Bill’s  second  purpose  ...  is  to  enable  the  United  Kingdom  to  implement 
the  agreement  negotiated  recently  with  the  Irish  Republic  on  the  delimitation  of 
the  continental  shelf.  That  is  dealt  with  in  clause  3.  The  agreement  resolves  an 
issue  which  has  been  outstanding  for  25  years.  Agreeing  boundaries  will  open  up 
new  opportunities  for  the  oil  and  supply  industries  if  exploration  in  the  areas 
should  prove  successful.  I  hope  that  all  hon.  Members  will  agree  that  that  rep¬ 
resents  an  important  step  forward.  .  .  . 

I  want  to  explain  a  little  more  about  the  agreement.  At  present,  we  have  powers 
to  designate  areas  for  offshore  activity  on  our  continental  shelf,  but  we  do  not  have 
powers  to  de-designate,  and  those  are  what  the  Bill  is  taking.  When  I  was  first  told 
that,  I  must  admit  that  it  did  not  mean  very  much  to  me,  and  I  suspect  that  it  does 
not  mean  all  that  much  to  my  hon.  Friends  or  to  Opposition  Members.  Let  me  try 
to  make  it  a  little  clearer.  There  are  areas  off  the  west  coast  of  Scotland  which  in  the 
past  have  been  claimed  by  both  sides.  After  considerable  negotiation,  it  has  been 
agreed  that  the  Republic  of  Ireland  should  give  up  some  of  its  claim  and  so  should 
we.  However,  we  cannot  give  effect  to  that,  because  we  do  not  have  the  necessary 
powers.  That  is  the  purpose  of  this  small  clause:  it  covers  that  agreement  and  that 
agreement  alone.  I  assure  the  House  that  it  would  not  permit  the  Government  to 
do  anything  similar  elsewhere.  As  the  House  will  see,  the  Bill  refers  specifically  to 
the  agreement  signed  in  Dublin  on  7  November — no  more  and  no  less. 

Some  hon.  Members  may  believe  that  the  territory  of  Northern  Ireland  is  being 
given  up  as  part  of  the  agreement.  I  give  a  categorical  assurance  that  that  is  not  so. 
The  line  in  the  north-west  starts  at  latitude  55 -28  north  and  longitude  6-45  west. 
That  is  well  to  the  west  of  any  conceivable  boundary  between  the  continental  shelf 
of  Northern  Ireland  and  that  of  the  Irish  Republic. 

(HC  Debs.,  vol.  142,  col.  737:  29  November  1988) 
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Part  Nine:  IX.  Seas,  waterways,  ships — exclusive  fishery  zone 

(See  also  Part  Nine:  I. A.,  above  and  Part  Nine:  X.,  below) 

The  Foreign  and  Commonwealth  Office  and  the  Ministry  of  Defence 
presented  a  memorandum,  dated  17  December  1986,  to  the  Defence  Com¬ 
mittee  of  the  House  of  Commons,  investigating  defence  in  the  South  Atlan¬ 
tic.  In  this  document,  the  following  answers  were  given: 

(iv)  What  indications  have  been  received  from  other  governments  as  to  their  policy 
towards  the  Interim  Conservation  and  Management  Zone? 

1.  When  the  Government  announced  the  establishment  of  the  Falkland  Islands 
Interim  Conservation  and  Management  Zone  on  29  October  1986  interested 
governments  were  also  informed  directly.  The  indications  are  that  governments 
will  avoid  taking  a  position  on  the  Zone.  There  are  no  signs  that  it  has  affected 
attitudes  towards  the  sovereignty  dispute. 

2.  Applications  for  fishing  licences  have  been  received  from  all  the  fleets  which 
have  been  fishing  in  the  area  in  the  last  few  years,  save  the  East  Germans,  the  Rus¬ 
sians  and  the  Bulgarians.  The  Soviet  Union  and  Bulgaria  have  signed  fishing  agree¬ 
ments  with  Argentina.  The  Soviet  Government  have  told  us  that  their  fleet  will  not 
apply  for  licences  and  hence  will  not  fish  in  the  FICZ.  In  addition  to  the  appli¬ 
cations  from  those  with  a  presence  in  the  fishery  there  have  also  been  applications 
from  a  number  of  other  countries. 

3.  In  their  statement  of  30  October  on  the  declaration,  the  US  State  Depart¬ 
ment  spokesman  commented  that  ‘it  is  legitimate  for  a  state  to  claim  a  fishing  zone 
of  up  to  200  miles  off  the  coast  of  its  territory’. 

4.  Only  Argentina  has  challenged  our  right  to  declare  maritime  jurisdiction 
around  the  Falkland  Islands. 

(v)  What  are  to  be  the  requirements  of  the  regime,  particularly  in  respect  of  sea¬ 
sons,  species  and  net  size,  and  what  will  be  the  licensing  arrangements  and  fees? 

1.  Section  8  of  the  Falkland  Islands  Fisheries  (Conservation  and  Management) 
Ordinance  1986  gives  the  Director  of  Fisheries  the  power  to  limit  the  number  of 
vessels  engaged  in  fishing  and  related  activities.  In  view  of  the  pressure  on  fish 
stocks  in  the  FICZ  the  Falkland  Islands  Government  will  issue  four  separate 
licences:  two  covering  the  Illex  and  Loligo  squid  fisheries  from  February  to  June 
and  two  regulating  the  Loligo  and  finfish  grounds  during  the  second  half  of  the 
year. 

2.  The  licence  fee  will  vary  according  to  the  species  being  targeted  and  the  size 
and  type  of  vessel.  The  jiggers  will  pay  a  higher  fee  which  reflects  their  intensive 
and  more  profitable  fishing  method.  The  fee  details  for  jiggers  and  trawlers  are 
being  finalised.  Once  they  have  been  approved  by  the  Governor  of  the  Falkland 
Islands  they  will  be  published.  There  are,  as  yet,  no  restrictions  on  mesh  size.  The 
fees  for  the  first  season  have  been  set  at  the  comparatively  modest  level  of  approxi¬ 
mately  5  per  cent  of  the  estimated  value  of  the  likely  catch. 


(ix)  What  legal  powers  are  available  to  deal  with  infringements;  before  what  court 
cases  will  be  heard;  what  proof  of  an  infringement  is  expected  to  suffice,  for 
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example,  whether  it  will  be  necessary  to  require  a  master  to  fix  his  position  once 
having  been  boarded,  and  whether  aerial  photographs,  with  evidence  of  time  and 
position,  are  expected  to  suffice 

1.  The  legal  powers  available  to  the  Falkland  Islands  Government  for  enforce¬ 
ment  of  the  Falkland  Islands  Interim  Conservation  and  Management  Zone  are  con¬ 
tained  in  the  Fisheries  (Conservation  and  Management)  Ordinance  1986  which 
was  published  on  12  November  1986.  The  relevant  provisions  of  the  Ordinance 
and  all  of  the  associated  Regulations  came  into  force  on  5  December. 

2.  The  powers  of  Fisheries  Protection  Officers  are  set  out  in  Section  10  of  the 
Ordinance.  Paragraph  io(i)(j)  authorises  an  officer,  where  he  believes  an  offence 
has  been  committed,  to  bring  the  master  and/or  crew  of  the  boat  before  either  the 
Summary  or  the  Magistrate’s  Court,  the  jurisdiction  of  which  are  provided  for  in 
Section  16.  The  Summary  or  Magistrate’s  Court  can,  for  example,  impose  fines 
and  may  award  to  the  Crown  costs  and  expenses  incurred  in  relation  to  the  pros¬ 
ecution.  The  Summary  Court  consists  of  three  lay  Justices  of  the  Peace;  the  Magis¬ 
trate’s  Court  is  presided  over  by  a  stipendiary  Resident  Magistrate.  It  would  be 
normal  for  cases  brought  under  the  Fisheries  Ordinance  to  be  heard  by  the  Magis¬ 
trate’s  Court. 

3.  Under  Section  5  the  fishing  vessels  have  to  notify  a  Fisheries  Protection  Offi¬ 
cer  prior  to  entering  or  leaving  the  FICZ.  Evidence  of  an  infringement  will  vary. 
At  sea,  when  a  fishing  vessel  has  been  boarded  the  protection  vessel  will  fix  its  pos¬ 
ition.  In  other  instances  aerial  photographs  taken  by  the  fisheries  protection  air¬ 
craft,  supported  where  practicable  by  statements  from  the  pilot,  on  the  time  and 
the  position  of  the  vessel  could  be  used  by  the  prosecuting  authorities. 

(Parliamentary  Papers ,  1986-7,  F1C,  Paper  408,  pp.  42-3) 

Appendix  B  to  the  above  memorandum  contained  the  texts  of  the  follow¬ 
ing  documents: 

ARGENTINE/SOVIET  FISHERIES  AGREEMENT 
STATEMENT  ISSUED  BY  FOREIGN  AND  COMMONWEALTH  OFFICE 

ON  13  AUGUST  1986 

‘On  29  Julv  the  Soviet  and  Argentine  Press  reported  that  the  Soviet  LTnion  and 
Argentina  had  signed  a  bilateral  fisheries  agreement  in  Buenos  Aires  on  28  July. 
We  do  not  yet  know  the  precise  scope  of  the  Agreement.  HM  Embassy  in  Moscow 
have  asked  the  Soviet  Government  for  a  copy  of  the  text.  But  HMG  wish  to  make  it 
clear  that  if  this  agreement  purports  to  regulate  fishing  activity  in  the  waters  sur¬ 
rounding  the  Falklands  Islands,  it  would  have  no  basis  in  international  law.  British 
sovereignty  over,  and  administration  of,  the  Falklands  confers  on  the  British 
Government  and  the  Falklands  authorities  the  right  to  exercise  fisheries  jurisdic¬ 
tion  over  these  waters.  This  right  remains  unaffected  by  the  Soviet/Argentine 
fisheries  agreement  or  any  other  bilateral  fisheries  agreement.’ 

In  reply  to  a  question  Spokesman  confirmed  that  territorial  waters  around  the 
Falkland  Islands  extended  for  three  miles.  He  added  that  HMG  retained  the  right 
to  declare  a  unilateral  exclusive  fisheries  limit  but  its  aim  was  the  establishment  of 
an  effective  conservation  and  management  regime  in  the  South  West  Atlantic. 
HMG  believed  that  a  multilaterally-based  arrangement  offered  the  best  prospect. 
In  response  to  further  questions.  Spokesman  said  that  discussions  had  taken  place 
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through  the  FAO  and  that  Argentina  had  agreed  to  participate  in  the  FAO  study. 
This  study  was  expected  to  be  ready  next  month  for  circulating  to  fishing  nations 
for  their  comments. 

ARGENTINE/SOVIET  FISHERIES  AGREEMENT 

Following  is  text  of  note  delivered  to  Russian  Ministry  of  Foreign  Affairs  on  8 
October  1986. 

‘  .  Has  the  honour  to  recall  that  on  14  August  the  Embassy  conveyed  to  the 

Soviet  Ministry  of  Foreign  Affairs  a  copy  of  a  statement  issued  by  the  Foreign  and 
Commonwealth  Office  on  13  August  concerning  reports  in  the  press  that  the  Soviet 
Union  and  the  Republic  of  Argentina  had  signed  a  fisheries  agreement  in  Buenos 
Aires  on  28  July.  The  Soviet  Ministry  of  Foreign  Affairs  was  asked  to  furnish  a 
copy  of  the  text  of  the  Agreement,  a  request  repeated  by  the  Minister  of  State  at  the 
Foreign  and  Commonwealth  Office,  Lady  Young,  on  14  August  when  the  Soviet 
Deputy  Foreign  Minister  Mr  Adamishin  called  on  her.  On  26  August  His  Excel¬ 
lency  Mr  Zamyatin,  Ambassador  of  the  Soviet  Union  in  London,  wrote  to  Lady 
Young  explaining  that  the  agreement  fully  corresponds  to  international  law  but 
that  the  Soviet  Union  could  not  provide  a  copy  of  the  agreement  without  the  con¬ 
sent  of  the  other  party. 

For  the  reasons  explained  in  the  FCO  statement  of  13  August,  the  agreement 
continues  to  give  rise  to  concern.  According  to  an  official  Argentine  text  of  the 
agreement  obtained  by  the  Swiss  Embassy  in  Buenos  Aires  at  the  request  of  the 
British  Interests  Section  the  agreement  relates  to  the  South  West  Atlantic,  refers  to 
Argentina’s  “Exclusive  Economic  Zone”  and  provides  that  areas  may  be  defined 
from  time  to  time  for  particular  purposes  connected  with  fishing.  In  his  letter  of  22 
September,  circulated  as  a  document  of  the  41st  General  Assembly,  Sir  Geoffrey 
Howe  pointed  out  that  on  the  Argentine  interpretation  the  agreement  purports  to 
extend  to  waters  around  the  Falkland  Islands.  Indeed,  in  a  report  in  The  Times  of 
26  September  from  Buenos  Aires,  the  Argentine  Under-Secretarv  for  Fisheries,  Sr 
Luis  Jaimes,  is  reported  as  saying  that  the  agreement  recognises  the  Argentine 
claim  to  sovereignty  “in  the  zone”. 

In  the  light  of  these  factors,  Her  Majesty’s  Government  wish  to  make  clear  that 
as  the  sovereign  administering  authority  they  have  the  exclusive  right  under  inter¬ 
national  law  to  create  zones  of  maritime  jurisdiction  extending  to  a  maximum  of 
200  miles  from  the  Falkland  Islands  as  well  as  to  enter  into  agreements  about  fish¬ 
ing  in  any  such  zones.  Her  Majesty’s  Government  reserves  its  position  in  all 
respects  in  regard  to  the  agreement  of  28  July  1986.’ 

A  note  in  similar  terms  is  being  conveyed  to  the  Government  of  the  Republic  of 
Argentina  by  the  Swiss  Government  on  behalf  of  Her  Majesty’s  Government. 

ARGENTINE/BULGARIAN  FISHERIES  AGREEMENT 

Following  is  text  of  note  delivered  to  Bulgarian  Mimstrv  of  Foreign  Affairs  in 
October  1986. 

‘  .  .  .  Has  the  honour  to  recall  that,  when  the  Embassy  conveyed  on  18  August  to 
the  Bulgarian  Ministry  of  Foreign  Affairs  a  copy  of  a  statement  issued  by  the 
Foreign  and  Commonwealth  Office  on  13  August  concerning  reports  in  the  press 
that  the  Soviet  Union  and  the  Republic  of  Argentina  had  signed  a  fisheries  agree- 
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ment  in  Buenos  Aires  on  28  July,  the  Ministry  of  Foreign  Affairs  confirmed  that  a 
fisheries  agreement  between  Bulgaria  and  Argentina  was  signed  on  29  July.  The 
Bulgarian  Ministry  of  Foreign  Affairs  was  asked  to  furnish  a  copy  of  the  text  of  the 
agreement. 

For  the  same  reasons  as  those  explained  in  the  FCO  statement  of  13  August,  the 
Bulgarian/Argentine  agreement  gives  rise  to  concern.  According  to  an  official 
Argentine  text  of  the  agreement  made  available  to  the  British  Interests  Section  in 
Buenos  Aires  the  agreement  relates  to  the  South  West  Atlantic,  refers  to  Argen¬ 
tina’s  “Exclusive  Economic  Zone”  and  provides  that  areas  may  be  defined  from 
time  to  time  for  particular  purposes  connected  with  fishing.  In  his  letter  of  22  Sep¬ 
tember,  circulated  as  a  document  of  the  41st  General  Assembly,  Sir  Geoffrey 
Howe  pointed  out  that  on  the  Argentine  interpretation  the  Soviet/Argentine  agree¬ 
ment  purports  to  extend  to  waters  around  the  Falkland  Islands.  Indeed,  in  a  report 
in  The  Times  of  26  September  from  Buenos  Aires,  the  Argentine  Under-Secretary 
for  Fisheries,  Sr  Luis  Jaimes  is  reported  as  saying  that  the  Soviet/Argentine  agree¬ 
ment  recognises  the  Argentine  claim  to  sovereignty  “in  the  zone”.  HMG  consider 
that  the  same  considerations  apply  to  the  Bulgarian/Argentine  agreement. 

In  the  light  of  these  factors,  Her  Majesty’s  Government  wish  to  make  clear  that 
as  the  sovereign  administering  authority  they  have  the  exclusive  right  under  inter¬ 
national  law  to  create  zones  of  maritime  jurisdiction  extending  to  a  maximum  of 
200  miles  from  the  Falkland  Islands  as  well  as  to  enter  into  agreements  about  fish¬ 
ing  in  any  such  zones.  Her  Majesty’s  Government  reserves  its  position  in  all 
respects  in  regard  to  the  agreement  of  29  July  1986.’ 

ARGENTINE/SOVIET  FISHERIES  AGREEMENT 

Memorandum  delivered  to  the  Argentine  Ministry  of  Foreign  Affairs  by  the 
Swiss  Embassy  in  Buenos  Aires  on  8  October  1986. 

‘The  Government  of  the  United  Kingdom  wish  to  refer  to  the  signature  by 
Argentina  of  a  fisheries  agreement  with  the  Soviet  Union  on  28  July  1986. 

The  text  indicates  that  the  provisions  apply  to  the  Argentine  “Economic  Exclu¬ 
sive  Zone”.  In  this  connection,  the  Government  of  the  United  Kingdom  wish  to 
make  clear  once  again  that  they  have  the  exclusive  right  under  international  law  to 
exercise  maritime  jurisdiction  and  to  establish  maritime  zones  in  respect  of  the 
Falkland  Islands,  South  Georgia  and  the  South  Sandwich  Islands,  as  well  as  to 
enter  into  agreements  in  respect  of  maritime  activities  in  the  areas  in  question.  The 
Government  of  the  United  Kingdom  must  in  these  circumstances  reserve  their 
position  in  all  respects  in  regard  to  this  fisheries  agreement. 

The  Government  of  the  UK  must  at  the  same  time  reject  the  statement  made  by 
the  Government  of  Argentina  on  5  October  1984  about  the  final  act  of  the  third 
UN  conference  on  the  Law  of  the  Sea,  insofar  as  the  statement  purports  to  deny 
British  sovereignty  over,  and  maritime  jurisdiction  and  rights  in  respect  of,  the 
Falkland  Islands,  South  Georgia  and  the  South  Sandwich  Islands.  The  Govern¬ 
ment  of  the  UK  have  no  doubt  as  to  their  sovereignty  over,  and  maritime  jurisdic¬ 
tion  and  rights  in  respect  of,  the  Falkland  Islands,  South  Georgia  and  the  South 
Sandwich  Islands.’ 

(Ibid.,  pp.  45-6) 

On  21  January  1987,  the  Parliamentary  Under-Secretary  of  State, 
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Foreign  and  Commonwealth  Office,  Mr  Timothy  Eggar,  and  the  Head  of 
the  Falkland  Islands  Department,  Foreign  and  Commonwealth  Office,  Mr 
A.J.  Beamish,  gave  evidence  to  the  Defence  Committee.  The  following 
questions  and  answers,  inter  alia,  were  recorded: 

1 16.  Minister,  on  the  29th  October  1986  at  Hansard,  column  324,  the  Secretary 
of  State  said,  ‘At  the  same  time  we  are  declaring  entitlement  of  the  Falklands  under 
international  law  to  a  fisheries  limit  at  200’ — I  presume  nautical  miles — ‘subject  to 
delimitation  with  Argentina.  We  are  also  confirming  our  rights  to  jurisdiction  over 
the  continental  shelf  to  the  limits  prescribed  by  the  rules  of  international  law.’ 
Could  you  elaborate  on  that  statement? 

{Mr  Eggar)  The  legal  position  is  that  any  coastal  state  has  the  right  to  declare  a 
fisheries  limit  up  to  a  maximum  of  200  miles,  and  that  was  basically  what  that  state¬ 
ment  was  reinforcing. 

1 17.  In  what  other  instances  does  the  United  Kingdom  claim  an  exclusive  econ¬ 
omic  zone  of  200  nautical  miles? 

{Mr  Eggar)  This  particular  zone  is  not  an  exclusive  economic  zone  as  such. 

120.  Would  you  accept  that  while — I  am  not  sure  the  Argentines  wholly  agree 
with  this — the  Argentines  do  not  place  a  lot  of  weight  on  the  strategic  importance 
of  the  Falklands  they  have  always  placed  a  great  deal  of  emphasis  on  their  entitle¬ 
ment  to  territorial  seas  adjacent? 

{Mr  Eggar)  They  have  obviously  claimed  the  Islands  and,  therefore,  by  impli¬ 
cation  the  seas  around. 

121.  I  am  going  a  bit  further  than  that,  Minister.  Is  it  not  the  case  that  Argen¬ 
tine  writers  as  early  as  1916  were  arguing  that  they  should  assert  fishing  rights  in  all 
the  waters  overlying  the  Argentine  continental  shelf  and  its  epicontinental  sea? 

{Mr  Beamish )  \\  hat  I  do  know  is  that  in  1966  the  Argentine  Government  pro¬ 
claimed  an  exclusive  economic  zone  which  extended  out  200  miles  from  the  coast  of 
Argentina,  200  miles  out  from  the  Falklands,  200  miles  out  from  South  Georgia 
and  the  South  Sandwich  Islands  and  200  miles  out  from  the  Antarctic  claim  on 
Antarctica. 

122.  So  that  what  I  am  trying  to  establish  is  that  your  Office  has  been  aware  of 
Argentine  attention  to  these  matters  and  making  at  that  time  very  elaborate  claims 
to  exclusive  economic  zones  which  have  been  well  ahead  of  our  attention  to  such 
matters. 

{Mi  Beamish)  I  think  it  is  true  to  say  the  South  American  countries  wrere  among 
the  first,  if  not  the  first,  to  develop  and  promulgate  the  concept  of  the  200  mile  zone 
which  was  opposed  at  the  time  of  the  1960s  and  early  1970s  by  other  nations 
including  Bntain  on  the  ground  that  it  was  a  hindrance  to  freedom  of  navigation; 
but  as  you  know,  international  law  has  moved  on  and  the  200  mile  zone  is  now  a 
well  recognised  concept.  In  1977,  I  think  it  was,  in  co-operation  with  our  Com¬ 
munity  partners,  the  United  Kingdom  went  out  200  miles  for  fisheries  purposes  in 
our  own  waters. 

123.  Is  it  not  the  case  also  in  terms  of  appearance  of  support  for  international 
measures  the  Argentines  have  signed  the  Third  United  Nations  Convention  and 
we  have  not? 

{Mr  Beamish)  That  is  the  case. 

124.  So  in  terms  of  the  other  nations  looking  favourably  on  the  support  for 
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international  law  in  terms  of  the  sea,  they  might  be  predisposed  to  support  the 
Argentine  claim  rather  than  our  own? 

(Mr  Beamish)  I  do  not  know  that  that  necessarily  follows.  Before  the  third  Law 
of  the  Sea  Convention  was  signed  the  notion  of  a  200  mile  limit  had  been  accepted 
quite  widely  and  confirmed  in  decisions  in  the  International  Court  of  Justice.  I 
think  that  there  has  been  no  protest  other  than  from  Argentina  about  our  going  out 
to  200  miles.  The  right  we  have  to  go  out  derives  from  our  sovereignty,  which  has 
been,  with  the  exception  of  the  interval  in  1982,  continuously  exercised  for  a  very 
long  time.  Only  if  a  country  has  a  view  about  sovereignty  would  they  necessarily 
feel  disposed  to  contest  what  we  have  done  on  legal  grounds. 

125.  On  the  conservation  zone,  does  the  configuration  of  it  take  consideration  of 
the  decision  of  the  International  Court  in  the  Malta  v.  Libya  case  of  1985? 

(Mr  Beamish)  It  does. 

126.  And,  therefore,  there  is  a  tacit  acceptance  that  a  median  line  between  the 
Falkland  Islands  and  Argentina  would  move  much  closer  to  the  Falkland  Islands 
than  the  median  line  drawn  on  the  maps  that  have  been  placed  before  us? 

(Mr  Beamish)  I  do  not  know.  There  is  not  supposed  to  be  a  median  line  on  your 
map. 

127.  That  may  be  being  unfair,  but  the  median  line  that  would  normally  be 
drawn.  If  you  take  consideration  of  the  Malta  v.  Libya  judgment,  the  division  of 
the  continental  shelf  between  ourselves  and  the  Argentines  would  move  much 
closer  to  the  Falkland  Islands? 

(Mr  Beamish)  That  is  correct.  If  I  can  make  one  observation  there,  when  the 
Secretary  of  State  made  his  announcement  on  the  29th  he  did  say  that  the  limit  that 
was  established  would  be  subject  to  a  boundary  on  the  West  with  Argentina. 

128.  Yes,  but  he  did  also  say  that  the  200  mile  zone  within  which  the  fisheries 
conservation  is  being  established  does  not  depend  on  the  Law  of  the  Sea  Conven¬ 
tion.  He  is  really  relying  on  international  law  and,  therefore,  we  are  back  to  the 
Malta  v.  Libya  judgment,  are  we  not? 

(Mr  Beamish)  Yes,  quite  right. 

(Ibid.,  pp.  56-8) 

On  6  February  1987,  the  Foreign  and  Commonwealth  Office  presented  a 
further  report  to  the  Defence  Committee  in  which  it  replied  to  questions 
put  to  it  by  the  Committee.  Among  the  questions  and  answers  were  the  fol¬ 
lowing: 

(lii)  ‘In  what  other  instances  the  UK  claims  an  EEZ  or  a  fishing  limit  of  20onm.' 

3.  In  no  case  has  the  United  Kingdom  established  an  Exclusive  Economic  Zone 
of  20onm  for  a  Dependent  Territory.  Apart  from  the  United  Kingdom,  Fisheries 
Zones  of  20onm  have  been  established  around  the  following  Dependent  Terri¬ 
tories:  Anguilla,  Bermuda,  Cayman  Islands,  Montserrat,  Pitcairn,  St  Helena  and 
dependencies,  Turks  and  Caicos  Islands  and  the  British  Virgin  Islands. 

(iv)  (a)  ‘How  many  licences  have  now  been  taken  up  by  each  of  the  countries 
named  in  answer  to  O134?’ 

3.  The  United  Kingdom,  France,  Spain,  Holland,  the  Federal  Republic  of  Ger¬ 
many,  Greece,  Taiwan,  Japan,  Korea,  Poland  and  Italy  were  specified  in  the 
answer.  The  details  are  set  out  in  the  following  table. 
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FICZ  LICENCES:  i  February  to  30  June  1987 


Squid  Illex 

Squid  Loligo 

Fishery 

North  and 

Fishery 

Totals 

Country 

North 

South 

South 

Vessels 

Licences 

Japan 

58 

7 

6 

71 

78 

Taiwan 

3° 

3° 

3° 

Korea 

25 

25 

25 

Poland 

H 

H 

12 

40 

54 

Spain 

1 

2 

33 

36 

38 

Chile 

2 

2 

2 

Italy 

4 

2 

6 

10 

Greece 

1 

X 

1 

France 

1 

1 

2 

UK 

3 

3 

3 

128 

28 

59 

2I5 

243 

Total  number  of  licences  in  North:  156  (ie  128  +  28). 
Total  number  of  licences  in  South:  87  (ie  59  +  28). 


6.  Vessels  wishing  to  fish  in  more  than  one  area  are  issued  with  separate  licences 
for  each  (ie  North  and  South)  but  only  pay  one  fee  (at  the  higher  rate  of  the  two). 
Offers  of  licences  made  to  Dutch,  West  German  and  Portuguese  vessels,  in 
response  to  applications,  were  not  taken  up. 

(Ibid.,  p.  64) 

The  Ministry  of  Defence,  in  consultation  with  the  Foreign  and  Com¬ 
monwealth  Office,  replied  in  February  1987  to  questions  put  to  it  by  the 
Defence  Committee.  Among  the  questions  and  answers  were  the  following: 

Q7.  What  is  HMG’s  policy  toivards  the  tight  of  innocent  passage  as  applied  to 
Argentine  ships  within  the  FIPZ  (Q327  and  j 28)? 

The  150  nautical  mile  Falkland  Islands  Protection  Zone  (FIPZ)  was  established 
around  the  kalklands  on  22  July  1982  solely  m  order  to  avoid  the  risk  of  misunder¬ 
standings  which  might  lead  to  a  resumption  of  military  confrontation  in  the  South 
Atlantic.  It  exists  to  allow  British  Forces  to  take  all  necessary  measures  to  defend 
the  Islands  in  accordance  with  the  inherent  right  of  self  defence  recognised  in 
Article  51  of  the  United  Nations  Charter. 

The  Argentine  Government  was,  therefore,  informed  on  21  July  1982  that  any 
Argentine  warship  or  Argentine  military  aircraft  entering  the  protection  zone  may 
be  deemed  to  demonstrate  hostile  intent  towards  British  forces  or  territory  and  may 
be  dealt  with  accordingly.  All  Argentine  civil  aircraft  and  shipping  were  requested 
not  to  enter  the  protection  zone  without  the  prior  agreement  of  the  British  Govern¬ 
ment.  The  Argentine  Government  has  been  reminded  of  these  warnings  on  a 
number  of  occasions. 

The  necessity  for  the  protection  zone  is  kept  under  continuous  review.  A  formal 
declaration  of  the  cessation  of  hostilities  would  not,  by  itself,  be  sufficient  justifica¬ 
tion  to  lift  the  zone.  The  LTmted  Kingdom  would  look  to  Argentina  to  demon¬ 
strate,  in  a  convincing  manner  and  by  actions  as  well  as  words,  that  it  renounces 
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the  future  use  of  force,  including  actions  calculated  to  raise  tensions,  and  is  pre¬ 
pared  to  work  for  a  renewal  of  normal  relations. 

The  zone  is  not  a  claim  to  territorial  waters  (except  for  the  3  nautical  miles  F'alk- 
lands  territorial  waters)  and  ships  and  aircraft  from  countries  other  than  Argentina 
transit  the  zone  freely. 

(Ibid.,  p.  95) 

In  reply  to  the  question  whether  Her  Majesty’s  Government’s  acquiesc¬ 
ence  to  the  EC  Morocco  fishing  agreement  of  1987  had  implications  for  its 
policy  towards  Morocco’s  claim  to  waters  in  dispute  between  Morocco  and 
the  Polisario,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote : 

The  European  Community/Morocco  fisheries  agreement  has  no  implications  for 
our  existing  policy  towards  Morocco’s  claim  to  the  disputed  waters. 

(HC  Debs.,  vol.  131,  Written  Answers,  col.jj:  12  April  1988) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Vessels  from  the  Republic  of  Korea  were  arrested  on  four  occasions  in  April  and 
May  1988  for  fishing  illegally  in  the  Falkland  Islands  interim  conservation  and 
management  zone  and  were  fined  a  total  of  £260,000  by  magistrates  in  Port  Stan¬ 
ley.  A  Polish  vessel  received  an  administrative  penalty  of  £1,000  for  unlicensed 
transshipment  of  fish. 

(HC  Debs.,  vol.  136,  Written  Answers,  col.  255:  29  June  1988) 

Following  the  Whitten  Answer  dated  19  July  1988  concerning  exclusive 
economic  zones  of  dependent  territories  (Part  Nine:  X.,  below),  the  Sec¬ 
retary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey 
Howe,  wrote  to  the  Member  of  Parliament  who  had  asked  the  question,  Mr 
J.  Sayeed,  on  26  July  1988  as  follows: 

In  his  Whitten  Answer  on  19  July  to  your  question  about  the  declaration  of 
exclusive  economic  zones  around  many  of  our  Dependent  Territories,  David  Mel- 
lor  promised  to  write  giving  details  of  the  present  position  regarding  maritime  jur¬ 
isdiction.  You  subsequently  spoke  to  me  about  this.  Details  are  as  follows: 

(a)  The  Pitcairn  Islands :  There  is  an  exclusive  fisheries  zone  extending  to  a 
maximum  of  200  n.  miles  measured  from  each  island.  In  1983,  we  concluded  an 
agreement  with  France  on  the  maritime  boundary  between  Pitcairn  and  neigh¬ 
bouring  French  islands  (Cmnd.  9136). 

(b)  British  Indian  Ocean  Territory.  There  is  an  exclusive  fisheries  zone  of  12 
n.  miles. 

(c)  South  Shetland  Islands  and  (e)  South  Orkney  Islands :  These  islands  are 
part  of  the  British  Antarctic  Territory,  where  no  fisheries  zone  has  been  declared 
beyond  the  territorial  sea.  The  Convention  on  the  Conservation  of  Antarctic 
Marine  Living  Resources  applies  to  Antarctic  waters. 

(d)  South  Sandwich  Islands  and  (g)  South  Georgia'.  These  islands  constitute  a 
single  territory  known  as  South  Georgia  and  the  South  Sandwich  Islands.  There 
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is  no  fisheries  zone  beyond  the  territorial  sea.  The  Convention  on  the  Conser¬ 
vation  of  Antarctic  Marine  Living  Resources  applies  to  the  waters  around  the 
Territory. 

(f)  Bermuda:  an  exclusive  fisheries  zone  of  200  n.  miles  has  been  declared. 

(g)  Gibraltar :  No  fisheries  zone  has  been  declared  beyond  the  territorial  sea. 

(h)  Anguilla ,  (i)  British  Virgin  Islands,  (j)  Cayman  Islands,  (k)  Montserrat,  (l) 
Turks  and  Caicos  Islands,  (m)  Ascension  Island,  (n)  St  Helena,  (o)  Tristan  da 
Cunha :  Exclusive  fisheries  zones  of  200  n.  miles  have  been  declared  in  each  case, 
(p)  Falkland  Islands:  An  exclusive  fisheries  zone  of  150  n.  miles  from  the 
centre  of  the  Islands  has  been  declared.  The  Government’s  Declaration  of  29 
October  1986  also  set  out  our  entitlement  to  a  zone  extending  to  a  maximum  of 
200  n.  miles,  as  well  as  to  a  continental  shelf.  The  Falkland  Islands  (Continental 
Shelf)  Order  1950  remains  in  force  (SI  1950  No.  2100). 

Discussions  are  in  progress  with  the  Government  of  the  Turks  and  Caicos 
Islands  about  legislation  to  do  with  the  continental  shelf. 

As  I  told  you  when  you  raised  the  points,  I  had  not  until  then  been  concerned 
with  your  [Parliamentary  Question].  But  the  position  is  indeed  as  I  suggested — 
that  in  considering  questions  to  do  with  maritime  zones  we  do  have  to  look  at  the 
case  of  each  Dependent  Territory.  Separately  we  take  into  account  in  particular  the 
views  of  the  local  government,  the  needs  of  the  offshore  industries  and,  in  certain 
cases,  wider  political  factors  including  sovereignty  disputes. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  debate  on  the  subject  of  fisheries  protection  in  the  Falk¬ 
land  Islands,  the  Minister  for  Defence  Procurement,  Lord  Trefgarne, 
referred  to  a  suggestion  made  in  the  debate  that  the  protection  zone  be 
increased  to  a  radius  of  200  miles.  He  went  on: 

As  for  extending  the  zone  as  the  noble  Lord  suggests,  there  is  an  undoubted 
entitlement  to  extend  the  zone  to  200  miles,  but  the  limit  was  established  at  150 
miles  for  conservation  reasons.  It  is  a  conservation  measure  and  not  a  political  or 
military  measure.  That  was  the  consideration  which  persuaded  us  that  150  miles 
was  the  right  radius. 

I  cannot  agree  that  this  was  other  than  a  conservation  measure.  The  Falklands 
intermediate  conservation  zone  was  established  for  conservation  reasons  and  for  no 
other.  That  consideration  persuaded  us  that  150  miles  was  the  right  limit.  It 
encompassed  the  fishing  grounds  and  had  no  other  significance.  That  is  the  reason 
it  will  be  left  at  that  radius  for  the  time  being. 

(HL  Debs.,  vol.  500,  col.  382:  28  July  1988) 

Part  Nine:  X.  Seas,  waterways,  ships — exclusive  economic  zone 

In  reply  to  the  question  what  were  the  intentions  of  Her  Majesty’s 
Government  with  respect  to  the  declaration  of  an  exclusive  economic  zone 
around  each  of  the  dependent  territories,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  wrote  in  part: 

Maritime  zones  are  declared  on  a  case-by-case  basis,  taking  into  account  all 
factors  relevant  to  each  case.  We  do  not  believe  that  there  would  be  practical 
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advantage  in  declaring  EEZs  around  dependent  territories,  nor  for  that  matter  the 
United  Kingdom,  at  present.  Exclusive  fisheries  zones  have  already  been  declared 
around  most  territories  listed  while,  in  accordance  with  international  law,  exclusive 
rights  over  the  continental  shelf  are  inherent. 

(HC  Debs.,  vol.  137,  Written  Answers,  col.  54# :  19  July  1988;  for  a  further  reply 
to  this  question,  see  Part  Nine:  IX.  (item  of  26  July  1988),  above) 

Part  Nine:  XII.  Seas,  waterways,  ships — bed  of  the  sea  beyond  national 
jurisdiction 

In  reply  to  a  question  about  British  companies  intending  to  mine  the 
deep  sea-bed,  the  Secretary  of  State  for  Trade  and  Industry  wrote: 

The  Secretary  of  State  for  Trade  and  Industry  issued  an  exploration  licence  in 
1984  under  The  Deep  Sea  Mining  (Temporary  Provisions)  Act,  1981,  to  the 
Kennecott  Consortium  in  which  three  British  companies,  British  Petroleum,  Rio 
Tinto  Zinc  Corporation  Pic,  and  Consolidated  Gold  Fields  Pic,  have  an  interest. 
No  British  company  has  indicated  an  intention  to  commence  sea-bed  mining  at  the 
present  time  and  no  application  has  been  received  for  a  licence  to  undertake  exploi¬ 
tation  activity. 

(HL  Debs.,  vol.  494,  col.  690:  9  March  1988) 

In  reply  to  a  further  question,  the  same  Minister  wrote: 

The  United  Kingdom  participated  fully  in  the  negotiations  which  led  to  the 
Agreement  on  the  Resolution  of  Practical  Problems  With  Respect  to  Deep  Seabed 
Mining  Areas.  The  agreement  was  signed  on  14th  August  1987.  The  United  King¬ 
dom  is  associated  with  it  by  an  Exchange  of  Notes  with  the  Soviet  Union,  and  as  a 
consequence,  is  subject  to,  and  has  the  benefit  of,  its  provisions.  The  texts  will  be 
published  in  due  course. 

(Ibid.,  col.  787:  9  March  1988) 

The  following  letter  was  published,  undated,  in  the  issue  of  the  UN  Law 
of  the  Sea  Bulletin  dated  July  1988: 

The  Permanent  Mission  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  to  the  United  Nations  presents  its  compliments  to  the  Secretary-General  of 
the  Linked  Nations  and  has  the  honour  to  transmit  herewith,  in  the  annex  to  this 
note,  the  co-ordinates  defining  the  site  (known  as  ‘Frigate  Bird’)  for  which  the  Sec¬ 
retary  of  State  for  Trade  and  Industry  issued  a  licence  on  21  December  1984,  pur¬ 
suant  to  the  United  Kingdom  Deep  Sea  Mining  (Exploration  Licences) 
Regulations  1984.  The  licence  was  issued  to  BP  Petroleum  Developments  Ltd, 
RTZ  Deep  Sea  Mining  Enterprises  Ltd,  Consolidated  Goldfields  PLC,  the  Ken¬ 
necott  Corporation,  the  Mitsubishi  Corporation  and  the  Noranda  Exploration  Inc 
(the  Kennecott  Consortium).  It  was  assigned  to  the  Sohio  Electro-Minerals  Com¬ 
pany  (UK)  Ltd  on  6  February  1985,  and  subsequently  to  the  Carborundum  Com¬ 
pany  Ltd  on  10  April  1987,  which  now  holds  the  licence  on  behalf  of  the  licensees. 

The  Permanent  Mission  would  be  grateful  if  the  information  in  this  note  and  its 
annex  could  be  published  in  the  next  issue  of  United  Nations  Law  of  the  Sea  Bulle¬ 
tin. 
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The  area  of  the  application  is  encompassed  by  and  extends  to  geodesics  drawn 
between  the  geodetic  co-ordinates  numbered  in  series  below: 


From: 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

(15) 

(16) 

(17) 

(18) 

(19) 

(20) 

(1) 


North  Latitude  xi°oo' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i2°oo' 

A  geodesic  line  drawn  westerly  to: 
North  Latitude  i2°oo' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i3°26' 

A  geodesic  line  drawn  westerly  to: 
North  Latitude  i3°26' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i3°3o' 

A  geodesic  line  drawn  westerly  to: 
North  Latitude  i3°3o' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i3°45' 

A  geodesic  line  drawn  westerly  to: 
North  Latitude  i3°45' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i4°3o' 

A  geodesic  line  drawn  easterly  to: 
North  Latitude  i4°3o' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i4°45' 

A  geodesic  line  drawn  easterly  to: 
North  Latitude  i4°45' 

A  geodesic  line  drawn  northerly  to: 
North  Latitude  i4°58' 

A  geodesic  line  drawn  easterly  to: 
North  Latitude  i4°58' 

A  geodesic  line  drawn  southerly  to: 
North  Latitude  i4°oo' 

A  geodesic  line  drawn  easterly  to: 
North  Latitude  i4°oo' 

A  geodesic  line  drawn  southerly  to: 
North  Latitude  i3°oo' 

A  geodesic  line  drawn  westerly  to: 
North  Latitude  i3°oo' 

A  geodesic  line  drawn  southerly  to: 
North  Latitude  ii°oo' 


West  Longitude  ii6°o4' 
West  Longitude  ii6°04' 
West  Longitude  ii8°oo' 
West  Longitude  ii8°oo' 
West  Longitude  ii8°4o' 
West  Longitude  ii8°4o' 
West  Longitude  ii9°i5' 
West  Longitude  ii9°i5' 
West  Longitude  ng^o' 
West  Longitude  ng^o' 
West  Longitude  ii8°i5' 
West  Longitude  ii8°i5' 
West  Longitude  H7°i5' 
West  Longitude  H7°i5' 
West  Longitude  n6°oo' 
West  Longitude  n6°oo' 
West  Longitude  ii5°oo' 
West  Longitude  ii5°oo' 
West  Longitude  ii5°2o' 
West  Longitude  ii5°2o' 


A  geodesic  line  drawn  westerly  to: 

The  point  of  beginning. 

(UN  Law  of  the  Sea  Bulletin ,  Issue  No.  n,  pp.  59-6°) 
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In  an  explanation  of  vote  in  the  UN  General  Assembly  on  1  November 
1988  on  a  resolution  concerning  the  law  of  the  sea,  the  UK  representative, 
Mr  I.  Macleod,  stated: 

My  delegation  has  abstained  in  the  vote  which  has  just  been  taken  on  the  draft 
Resolution  for  the  Plenary  and  I  would  like  to  set  out  the  reasons. 

The  United  Kingdom  recognises  the  great  importance  for  the  States  of  the  world 
of  maritime  affairs  and  the  Law  of  the  Sea.  The  importance  of  achieving  agreement 
on  generally  accepted  regimes  in  the  Law  of  the  Sea  is  obvious. 

We  therefore  welcome  the  work  of  the  Secretariat  in  endeavouring  to  carry  for¬ 
ward  the  implementation  of  generally  accepted  regimes  where  these  were  success¬ 
fully  developed  during  the  course  of  the  third  UN  Conference  on  the  Law  of  the 
Sea.  The  Secretariat  is  working  in  the  best  traditions  of  the  United  Nations  in 
carrying  forward  this  work. 

We  also  welcome  the  progress  which  has  been  made  in  the  work  of  the  Prepara¬ 
tory  Commission,  including  the  registration  of  seven  pioneer  applicants  under 
Resolution  2,  despite  our  well-known  views  as  to  the  defects  in  the  deep  sea  bed 
mining  regime  envisaged  in  the  Convention  of  1982.  The  Preparatory  Commission 
is  only  beginning  to  tackle  difficult  subjects  such  as  the  transfer  of  technology 
which  are  crucial  to  the  development  of  a  satisfactory  regime  for  deep  sea  bed  min¬ 
ing.  It  is  to  be  hoped  that,  in  further  discussions  within  the  Preparatory  Com¬ 
mission  and  outside,  account  will  be  taken  of  certain  changes  in  the  realities  of  deep 
sea  bed  mining  where  the  expectations  of  the  1970s  do  not  correspond  to  the 
requirements  of  a  satisfactory  deep  sea  bed  mining  regime  today.  The  Convention 
reflects  a  position  where  it  was  thought  that  actual  production  might  well  begin 
after  1988,  this  very  year,  whereas  we  all  know  now  that  it  is  unlikely  to  begin 
before  the  end  of  the  century,  if  then.  My  delegation  could  reasonably  have  hoped 
that  the  Resolution  might  have  taken  account  of  the  need  to  remedy  the  defects 
which  many  delegations  have  seen  in  the  deep  sea  mining  regime  as  envisaged  in 
the  Convention  and  that  it  would  have  looked  forward  to  further  work  to  deal  with 
these  defects.  But,  since  the  Resolution  before  us  substantially  follows  that  put 
before  Plenary  last  year,  my  delegation  has  abstained  in  the  vote. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/43/PV.41, 
pp.  82-3) 

Part  Nine:  XIV.  Seas,  waterways,  ships — international  regime  of  the  sea 
in  general 

(See  Part  Six:  II.  D.  and  Part  Nine:  XII.  (item  of  1  November  1988), 
above) 

Part  Nine:  XV.  B.  Seas,  waterways,  ships — ships — nationality 

In  reply  to  the  question  what  proportion  of  British  or  British  dependency 
ownership  of  the  parent  company  is  required  for  a  merchant  ship  to  qualify 
for  accompaniment  by  the  Armdla  patrol  in  the  Gulf,  the  Minister  of  State 
for  the  Armed  Forces  wrote: 

Ships  eligible  for  R[oyal]  Njavy]  protection  are  those  registered  in  the  United 
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Kingdom  or  dependent  territories,  or  those  where  there  is  a  clear  majority  United 
Kingdom  or  dependent  territory  interest  in  the  ownership. 

(HC  Debs.,  vol.  126,  Written  Answers,  col.  445:  1  February  1988) 

The  following  paragraphs  appeared  in  a  memorandum  prepared  by  the 
Foreign  and  Commonwealth  Office  in  April  1988  for  the  Foreign  Affairs 
Committee  of  the  House  of  Commons  investigating  current  UK  policy 
towards  the  Iran/Iraq  conflict: 


Reflagging  Of  Merchant  Vessels  To  British  Registers 

8.  Statistics  held  by  the  Department  of  Transport  on  shipping  registrations  for 
1986  were  by  tonnage  only.  However  it  has  been  possible  to  ascertain  that  no 
tankers  ‘flagged-in’  during  that  year.  In  1987  a  total  of  25  tankers  ‘flagged-in’  and, 
significantly,  50  moved  ports  of  registry  within  the  British  registers.  Only  four 
Gulf  (Kuwaiti)-registered  tankers  ‘flagged-in’  1987.  They  were  able  to  do  so 
because  they  fulfilled  the  necessary  administrative  criteria.  There  are  no  provisions 
in  UK  legislation  for  refusal  on  other  than  purely  technical  grounds. 

9.  Companies  choose  to  register  vessels  in  the  UK  and  Dependent  Territories 
for  a  variety  of  reasons.  These  include  financial  or  fiscal  reasons  (especially  in  the 
case  of  Dependent  Territory  registers),  for  example  cheaper  registration,  crewing 
costs  and  lower  taxes.  Against  the  background  of  a  decline  in  the  size  of  the  UK 
merchant  fleet,  it  is  in  the  wider  British  interest  to  attract  such  registrations  to  the 
extent  that  this  is  compatible  with  maintaining  appropriate  standards  and 
efficiency.  To  this  end,  the  major  Dependent  Territory  registers  (Bermuda, 
Gibraltar  and  the  Cayman  Islands)  are  in  the  process  of  upgrading  their  standards 
to  equip  them  to  cope  with  the  relatively  large  tonnages  now  being  attracted  to 
them. 

10.  As  has  been  pointed  out,  there  is  no  evidence  of  large-scale  ‘flagging-in’  to 
the  British  registers  specifically  to  obtain  Royal  Navy  protection  in  the  Gulf.  In 
any  case,  the  Government  have  consistently  made  it  clear  that  this  protection  is  not 
an  automatic  entitlement,  and  furthermore  is  only  available  within  a  limited  geo¬ 
graphical  area.  Both  Governments  and  shipowners  are  left  in  no  doubt  of  this  pos¬ 
ition. 

(Parliamentary  Papers,  1987-8,  HC,  Paper  279-II,  p.  no) 

In  reply  to  a  question  on  the  subject  of  the  ‘flagging-out’  procedure  in  the 
Gulf,  the  Minister  of  State  for  Defence  Procurement,  Lord  Trefgarne, 
stated : 

.  .  .  entitled  ships  are  those  either  on  the  register  of  the  United  Kingdom  or  a 
dependent  territory,  or  ships  substantially  owned  by  persons  so  entitled;  in  other 
words,  substantially  owned  by  a  Untied  Kingdom  organisation  or  a  dependent  ter¬ 
ritory  organisation.  Thus,  it  follows  that  any  ship  which  is  flagged  out  but  retains 
ownership  as  before  would  still  normally  be  entitled  to  accompaniment  by  the 
Royal  Navy. 

(HL  Debs.,  vol.  498,  col.  264:  15  June  1988) 

In  reply  to  the  question  what  progress  has  been  made  in  negotiations 
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with  flag  of  convenience  States  to  help  ensure  the  availability  of  flagged-out 
British-owned  ships  in  the  event  of  crisis  or  war,  the  Secretary  of  State  for 
Transport  wrote: 

On  28  June  representatives  of  Her  Majesty’s  Government  and  the  Common¬ 
wealth  of  the  Bahamas  signed  a  memorandum  of  understanding  under  which  the 
Government  of  the  Bahamas  agreed  to  allow  British-controlled  ships  to  be  made 
readily  available  to  Her  Majesty’  Government  in  the  event  of  crisis  and  war.  In 
doing  so,  the  Bahamas  have  agreed  to  waive  their  sovereign  authority  over  those 
vessels  at  such  a  time. 

This  is  the  first  such  agreement  we  have  reached  with  an  open  registry  state;  we 
hope,  however,  that  others  will  follow  later  this  year. 

British  shipowners  who  agree  to  make  their  vessels  available  to  Her  Majesty’s 
Government  under  this  memorandum  of  understanding  will  be  eligible  for  war 
risks  insurance  under  arrangements  that  have  recently  been  concluded  with  the 
British  War  Risks  Associations. 

(HC  Debs.,  vol.  136,  Written  Answers,  col.  681  :  7  July  1988) 

Part  Nine:  XV.  C.  Seas,  waterways,  ships — ships — diplomatic  and  consu¬ 
lar  protection 

At  a  press  conference  held  by  the  Foreign  and  Commonwealth  Office  on 
18  May  1988,  the  following  statement  was  made: 

Spokesman  stated  that  the  Iraqi  Ambassador  had  been  summoned  yesterdav  to 
call  on  a  senior  FCO  official  at  our  request  to  receive  a  strong  protest  at  a  serious 
attack  on  the  Burmah  Endeavour,  a  UK  registered  vessel,  off  Larak  Island  in  the 
Southern  Gulf  on  14  May.  The  Ambassador  was  told  that  the  attack  was  premedi¬ 
tated,  unprovoked  and  unlawful.  It  was  also  in  clear  violence  of  the  mandatory 
Security  Council  Resolution  598  of  20  July  1987  which  the  Government  of  Iraq 
had  accepted.  The  Government  reserved  the  right  to  claim  compensation  from  the 
Iraqi  Government  and  sought  an  assurance  from  the  government  of  Iraq  that  any 
such  deliberate  and  unjustified  attacks  on  unarmed  British  merchant  vessels  will 
not  be  repeated. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Nine:  XV.  D.  Seas,  waterways,  ships — ships— jurisdiction 

In  the  course  of  a  debate  on  the  second  reading  in  the  House  of  Com¬ 
mons  of  the  Merchant  Shipping  Bill,  the  Secretary  of  State  for  Transport, 
Mr  Paul  Channon,  stated: 

I  come  now  to  the  international  implications  of  the  programme.  I  made  it  clear 
in  July  that  certain  crucial  measures  would  need  to  be  applied  to  all  passenger  fer¬ 
ries  sailing  from  United  Kingdom  ports,  regardless  of  flag.  As  our  programme  has 
developed,  we  have  concluded  that  the  majority  of  our  measures  ought  to  be 
applied  in  this  way.  But  I  do  not  wish  to  leave  it  at  that. 

Marine  safety  worldwide  is  dealt  with  by  the  International  Maritime  Organis¬ 
ation.  Members  will  be  aware  that  organisation  is  extremely  successful.  It  has  had  a 
series  of  safety  conventions  and,  over  the  past  few  years,'  it  has  provided  a  great 
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many  benefits  to  seafarers  and  travellers  all  over  the  world.  In  November,  I  per¬ 
sonally  took  an  initiative  at  the  IMO’s  assembly  with  the  aim  of  obtaining  early 
worldwide  agreement — under  the  IMO’s  accelerated  procedures — to  many  of  the 
measures  we  have  proposed,  without,  of  course,  prejudicing  our  right  to  require 
foreign  vessels  to  conform,  when  in  our  ports,  to  requirements  under  our  own  laws 
pending  international  agreement.  We  have  obtained  the  assembly’s  endorsement  of 
a  resolution  that  we  proposed  and  I  am  hopeful  of  real  progress  in  the  not  too  dis¬ 
tant  future.  So  we  are  pressing  ahead  domestically  and  internationally. 

(HC  Debs.,  vol.  126,  col.  506  :  28  January  1988) 

During  discussion  in  a  House  of  Commons  Standing  Committee  on  the 
Merchant  Shipping  Bill,  attention  was  drawn  to  a  draft  provision  that  ‘a 
ship  shall  be  a  British  ship  for  the  purposes  of  the  Merchant  Shipping  Acts 
if  .  .  .  the  ship  is  registered  under  the  law  of  a  relevant  overseas  territory’. 
The  Minister  for  Public  Transport,  Mr  David  Mitchell,  observed: 

The  relevant  overseas  territories  are  all  British  Crown  dependencies  and  British 
dependent  territories.  The  United  Kingdom  has  international  obligations  for  all 
ships  under  its  ultimate  jurisdiction  including  those  registered  in  those  territories 
and  it  would  be  inappropriate  for  such  ships  to  be  treated  as  other  than  British  for 
the  purposes  of  registration. 

The  existence  of  the  dependent  territory  registers  has  some  positive  advantages. 
It  offers  UK  shipowners  a  low-cost  alternative  to  mainland  registry  without  which 
they  would  almost  certainly  flag  out  further  afield  to  registers  with  no  connection 
with  the  United  Kingdom.  Ships  on  the  dependent  territory  registers  are  available 
for  defence  needs  in  time  of  emergency  and  it  is  important  that  they  should  remain 
available. 

(HC  Standing  Committee  B,  Merchant  Shipping  Bill,  col.  6:11  February  1988) 

In  moving  the  approval  of  the  Merchant  Shipping  (Closing  of  Openings 
in  Enclosed  Superstructures  and  in  Bulkheads  above  the  Bulkhead  Deck) 
(Application  to  Non-United  Kingdom  Ships)  Regulations  1988,  the  Parlia¬ 
mentary  Under-Secretary  of  State,  Department  of  Transport,  Lord  Braba- 
zon  of  Tara,  stated  in  part: 

These  regulations  would  extend  to  foreign  ships  when  in  UK  waters  the  pro¬ 
visions  of  two  sets  of  regulations  which  are  already  in  force  for  UK  ships.  Both 
orders  are  required  to  be  made  by  affirmative  procedure  by  terms  of  Section  21(1) 
of  the  1979  Merchant  Shipping  Act,  the  enabling  power,  and  by  Section  49  of  that 
Act,  which  sets  out  the  Parliamentary  procedures  for  Section  21  orders.  Both  sec¬ 
tions  were  modified  by  Section  n  of  the  Safety  at  Sea  Act  1986.  In  summary,  the 
requirement  of  the  enabling  legislation  is  that  orders  applying  to  foreign  ships  must 
be  made  by  affirmative  procedure  unless  the  requirement  is  the  subject  of  inter¬ 
national  agreement. 

[This  order]  deals  with  the  immediate  cause  of  the  loss  of  the  ‘Herald  of  Free 
Enterprise’,  which  was  that  she  put  to  sea  with  her  bow  doors  open.  In  fact,  the 
Government  are  following  the  recommendations  of  the  Sheen  Report  and  intro¬ 
ducing  no  fewer  than  four  new  requirements  to  prevent  a  recurrence  of  those 
events.  Two  of  them  concern  equipment;  namely,  the  requirements  to  fit  indicator 
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lights  and  closed  circuit  television  to  the  loading  doors — requirements  which  are 
already  in  force.  The  other  two  are  of  an  operational  nature  and  are  applied  to 
foreign  ships  by  this  first  set  of  regulations  before  the  House,  which  would  extend 
to  them  the  provisions  of  the  Merchant  Shipping  (Closing  of  Openings  in  Closed 
Superstructures  and  in  Bulkheads  above  the  Bulkhead  Deck)  Regulations  1988; 
Statutory  Instrument  No.  317.  That  order  has  been  in  force  for  UK  ships  since 
9th  March. 

(HL  Debs.,  vol.  495,  col.  162:  22  March  1988) 

Part  Ten:  I.  Air  space,  outer  space— sovereignty  over  air  space 
(See  Part  Thirteen:  I.  D.  (item  of  7  September  1988),  below) 

Part  Ten:  II.  A.  2.  Air  Space,  outer  space — air  navigation — civil  avia¬ 
tion — treaty  regime 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Glenarthur,  stated: 

.  .  .  there  are  already  a  number  of  relevant  international  conventions  to  deal  with 
international  co-operation  on  aircraft  terrorism;  such  as,  the  1963  Tokyo  Conven¬ 
tion,  which  required  states  to  take  all  appropriate  measures  to  restore  unlawfully 
seized  aircraft  which  land  within  their  territory  to  lawful  control.  There  was  also 
the  1970  Hague  Convention  and  the  1971  Montreal  Convention  which  are  also  con¬ 
cerned  with  ensuring  that  offenders  are  brought  to  justice.  The  International  Civil 
Aviation  Organisation  also  produced  guidance  on  responses  to  hijacking. 

(HL  Debs.,  vol.  497,  col.  321:  18  May  1988) 

Part  Eleven:  II.  A.  1.  Responsibility — responsible  entities — States — 
elements  of  responsibility 

In  a  speech  in  the  Sixth  Committee  of  the  UN  General  Assembly  on  2 
November  1988,  the  UK  representative,  Mr  A.D.  Watts,  examined  the 
International  Law  Commission’s  draft  articles  on  the  subject  of  inter¬ 
national  liability  for  injurious  consequences  arising  out  of  acts  not  prohi¬ 
bited  by  international  law.  He  observed: 

...  my  delegation  attaches  great  importance  to  bearing  in  mind  at  every  stage  in 
our  discussion  of  this  topic,  and  particularly  when  discussing  questions  of  liability 
and  reparation,  that  we  are  concerned  with  activities  which,  by  definition,  are  not 
prohibited  by  international  law.  Those  activities  are  essentially  lawful,  and  this  fact 
makes  it  appropriate  to  exercise  considerable  caution  before  attaching  to  them  far 
reaching  consequences  touching  the  responsibility  of  States. 

I  should  now  like  to  turn  to  more  specific  points  arising  on  some  of  the  draft 
articles  which  the  Special  Rapporteur  has  submitted  in  his  fourth  report,  as  set  out 
in  paragraph  22  of  the  ILC’s  report  to  the  General  Assembly. 

Three  points  arise  on  article  1 . 

First,  the  United  Kingdom  delegation  notes  the  comments  in  paragraphs  54  and 
55  of  the  ILC  s  Report  about  the  need  for  the  scope  of  the  articles  to  be  limited  to 
certain  activities  having  physical  consequences.  The  Special  Rapporteur  agreed 
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that  a  reference  to  ‘physical  consequences’  should  be  reintroduced  in  article  1 ;  my 
delegation  supports  that  conclusion. 

Second,  my  delegation  sees  considerable  disadvantage  in  relying,  in  article  1,  on 
the  concept  of  jurisdiction  to  determine  the  link  between  the  risk-creating  activity 
and  the  State  in  question.  The  ILC’s  Report  contains  much  discussion  of  this.  It  is 
clear  from  that  discussion,  and  indeed  from  any  consideration  of  the  concept  of  jur¬ 
isdiction  in  national  and  international  law,  that  the  concept  lacks  precision  and 
clarity.  Quite  apart  from  the  divergent  views  of  States  as  to  their  entitlement  to  jur¬ 
isdiction  (in  particular  the  problems  caused  by  claims  to  exercise  extra-territorial 
jurisdiction)  and  the  confusion  created  by  overlapping  jurisdiction,  the  United 
Kingdom  delegation  would  draw  attention  to  the  fact  that,  even  within  a  given 
State,  jurisdiction  is  not  a  single  concept.  It  varies  in  its  content,  depending,  for 
example,  on  whether  one  is  referring  to  the  jurisdiction  of  a  State  to  prescribe  law, 
the  jurisdiction  of  a  State  to  enforce  law,  or  the  jurisdiction  of  courts  to  determine 
questions  arising  from  the  application  of  law.  If  the  term  ‘jurisdiction’  is  to  be  used, 
it  seems  essential  to  make  clear  in  which  sense  it  is  being  used.  Paragraph  61  of  the 
ILC’s  Report  states  that  the  Special  Rapporteur  was  of  the  view  that  under  this 
topic  ‘jurisdiction’  included  the  competence  to  make  law  and  apply  it  to  certain 
activities  or  events.  That  double  condition  is  certainly  one  which  bears  further  con¬ 
sideration,  but  if  it  is  to  be  adopted  it  needs  to  be  specified  clearly  in  the  draft 
article,  since  it  does  not  follow  automatically  from  the  use  of  the  simple  term  ‘juris¬ 
diction’. 

In  this  context,  it  is  perhaps  worth  bearing  in  mind  one  of  the  general  comments 
which  I  made,  namely  that  in  developing  the  law  in  new  areas  there  can  be  dangers 
in  seeking  theoretical  comprehensiveness.  The  term  ‘jurisdiction’  has  been  used  in 
an  attempt  to  cover  all  possible  situations  which  might  arise  and  for  which  the 
notion  of  territory  was  considered  inadequate.  I  have  to  say  that  the  United  King¬ 
dom  delegation  is  not  convinced  that  the  text  does  in  fact  deal  satisfactorily  with  all 
possible  situations.  But  in  resorting  to  the  concept  of  jurisdiction  the  text  certainly 
introduces  confusion  even  in  respect  of  those  situations  which  in  practice  account 
for  the  vast  majority  of  occurrences  with  which  the  draft  articles  attempt  to  deal. 
These  are  activities  occurring  within  a  State’s  territory,  or  territory  over  which  it 
exercises  effective  control;  and  possibly  those  occurring  on  the  high  seas  through 
ships  flying  its  flag.  Articles  which  concentrated  in  clear  terms  on  those  areas  would 
deal  with  most  of  the  practical  problems  we  face,  without  running  into  the  theoreti¬ 
cal  difficulties  to  which  the  search  for  comprehensiveness  leads,  particularly  in 
relation  to  the  difficult  concept  of  jurisdiction. 

The  third  point  arising  on  article  1  concerns  the  requirement  that  an  activity,  to 
come  within  the  scope  of  the  draft  articles,  must  be  such  as  to  create  an  appreci¬ 
able  risk  of  causing  trans-boundary  injury.  The  United  Kingdom  delegation  con¬ 
siders  this  introduction  of  the  element  of  risk  helpful  in  establishing  an  acceptable 
framework  for  the  draft  articles.  It  reflects  the  view  that  at  the  heart  of  this  topic 
lies  the  notion  of  activities  which  are  dangerous.  While  it  would,  as  my  delegation 
has  said  in  previous  years,  be  wrong  to  limit  the  topic  to  activities  which  are  ultra- 
hazardous,  it  would  equally  be  unwise  to  try  to  cover  activities  which,  at  the 
relevant  time,  are  not  perceived  to  carry  with  them  any  significant  risk.  The  attri¬ 
bution  of  liability  for  harmful  consequences  of  non-risk  activities  raises  different 
issues  from  those  which  arise  when  there  is  known  to  be  a  risk;  at  this  stage  in  the 
development  of  this  branch  of  the  law  it  seems  to  the  United  Kingdom  delegation 
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better  for  the  draft  articles  to  be  limited  to  those  activities  which  carry  with  them  a 
degree  of  risk. 

Once  risk  is  established  in  relation  to  an  activity,  it  is  appropriate  for  certain  obli¬ 
gations  prescribed  in  the  draft  articles  to  apply — especially  those  relating  to  cooper¬ 
ation  and  prevention.  Indeed,  without  a  risk  test,  it  would  hardly  be  possible  to 
apply  such  provisions. 

Physical  harm  is,  in  the  view  of  the  United  Kingdom  delegation,  a  necessary 
requirement  for  the  existence  of  liability  and  any  obligation  to  make  reparation. 
Harm  flowing  from  an  activity  previously  seen  to  carry  with  it  certain  risks  should 
give  rise  to  liability  if  other  appropriate  conditions  are  satisfied.  Whether  harm 
alone,  flowing  from  activity  not  previously  perceived  to  carry  with  it  any  significant 
risk,  should  give  rise  to  liability  is  a  matter  on  which  my  delegation  retains  an  open 
mind.  Although  there  is  a  growing  tendency  in  national  legislation  to  adopt  absol¬ 
ute  liability  and  no-fault  principles,  this  has  to  be  set  in  the  context  of  national 
structures  which  do  not  yet  have  their  counterpart  at  the  international  level.  At  the 
least,  principles  of  liability  and  reparation  probably  have  to  be  different  where  the 
harm  flows  from  an  activity  not  perceived  as  involving  significant  risk,  from  what 
they  should  be  where  the  risk  was  clearly  foreseen.  It  must  also  be  remembered 
that  not  only  is  the  activity  itself  by  definition  lawful,  but  in  the  no-risk  situation 
those  who  cause  the  injury  and  those  who  suffer  from  it  can  both  be  regarded  as 
‘innocent’. 

To  the  extent  that  risk  is  relevant,  there  is  a  question  as  to  the  degree  of  risk 
required.  Article  i — and  some  other  articles — are  drafted  in  terms  of  the  risk  being 
‘appreciable’.  To  the  United  Kingdom  delegation  this  does  not  seem  an  appropri¬ 
ate  adjective  in  this  context,  mainly  because  it  is  ambiguous.  In  a  very  literal  sense, 
something  is  appreciable  if  it  exists  in  sufficient  quantity,  however  small,  to  be 
capable  of  being  appreciated — in  other  words,  if  it  is  detectable  or  identifiable. 
That  is  not,  I  understand  from  the  ILC’s  Report,  what  is  intended.  The  intention 
appears  to  be  to  refer  to  risks  which  are  greater  than  normal  (paragraph  62).  In 
other  words,  the  intention  is  to  exclude  risks  which  might  be  regarded  as  de  mini¬ 
mis.  If  that  is  so,  it  would  seem  to  my  delegation  clearer,  and  more  accurate,  to  talk 
about  significant  risks,  or  a  risk  of  significant  effects,  and  it  could  be  useful  specifi¬ 
cally  to  add  that  de  minimis  effects  are  excluded. 

Turning  to  article  j,  some  comments  in  the  ILC’s  Report  cause  the  United 
Kingdom  delegation  some  concern.  It  seems,  for  example  from  paragraphs  68,  69 
and  71,  that  the  Special  Rapporteur  understands  the  article  to  contain  a  presump¬ 
tion  that  the  State  of  origin  knew  or  had  means  of  knowing  about  the  risky  activity 
being  carried  out,  which  presumption  could  be  rebutted  by  the  State  of  origin  if  it 
showed  evidence  to  the  contrary.  I  have  to  say,  Mr  Chairman,  that  I  see  nothing  in 
the  text  of  article  3  establishing  any  such  presumption.  And  I  have  to  add,  particu¬ 
larly  in  view  of  the  general  comments  which  I  made  at  the  beginning  of  my 
remarks,  that  my  delegation  would  not  regard  any  such  general  change  in  the  bur¬ 
den  of  proof  as  appropriate. 

Turning  to  article  7 ,  my  delegation  can  accept  in  principle  the  desirability  of 
States  cooperating  in  preventing  or  minimising  trans-boundary  injuries.  The 
United  Kingdom  delegation  believes,  however,  that  the  scope  and  content  of  the 
cooperation  which  is  required  should  be  made  clear.  Paragraph  87  of  the  ILC’s 
Report  explains  that  the  principle  of  cooperation  underlies  the  provisions  of  the 
draft  articles  relating  to  notification,  exchange  of  information  and  the  taking  of  pre- 
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ventive  measures.  Preventive  measures  are  dealt  with  in  article  9,  but  no  express 
provision  is  made  about  notification  or  exchange  of  information:  in  the  view  of  the 
United  Kingdom  delegation  such  express  provisions  should  be  included  in  the 
draft  articles.  Similarly,  cooperation  as  a  principle  needs  translating  in  practice  into 
cooperation  between  particular  States:  the  identification  of  those  States,  especially 
in  relation  to  preventative  action  concerning  possible  future  injury,  is  not  straight¬ 
forward  and  requires  further  consideration  and  clarification. 

Article  8  concerns  the  action  likely  to  follow  from  adequate  provisions  on  notifi¬ 
cation  and  exchange  information.  Again,  however,  the  article,  in  the  view  of  the 
United  Kingdom  delegation,  leaves  too  much  to  implication.  In  particular,  while 
article  8  indicates  the  general  purposes  of  participation,  it  says  nothing  about  the 
processes  in  which  States  likely  to  be  affected  should  participate — the  text  leaves 
unanswered  the  question,  ‘participation  in  what?’  One  answer  is  provided  in  para¬ 
graph  90  of  the  ILC’s  Report :  this  says  that  the  State  of  origin  should  permit  partici¬ 
pation  by  States  exposed  to  a  potential  risk  in  choosing  means  of  prevention,  which 
would  cover  the  procedural  steps  for  prevention.  If  this  is  the  intended  scope  of  the 
obligation  to  permit  participation,  it  should  be  made  clear  in  article  8  itself. 

It  is  difficult  to  comment  in  detail  on  article  10,  since  it  is  dependent  upon  cri¬ 
teria  to  be  laid  down  elsewhere  in  the  draft  articles,  and  we  do  not  yet  know  what 
these  criteria  are  to  be.  On  the  face  of  article  10  as  it  stands  at  the  moment,  while 
the  implementation  of  the  duty  to  make  reparation  would  seem  to  be  a  matter  for 
negotiation,  the  duty  itself  could  be  seen  to  be  a  matter  of  strict — or  possibly  even 
absolute — liability.  As  the  ILC’s  Report  acknowledges,  in  paragraph  98,  the  intro¬ 
duction  of  strict  liability  in  this  context  would  be  likely  to  encounter  the  resistance 
of  a  great  many  governments.  It  may  be  that  at  the  present  stage  I  can  do  no  more 
than  register  this  point  of  concern,  and  express  the  hope  that  the  matter  will  be 
satisfactorily  clarified  in  the  criteria  which  will  in  due  course  be  elaborated.  These 
should  deal,  inter  alia,  with  the  question  of  the  standard  of  liability,  and  associated 
questions  concerning  the  permissible  defences  and  exceptions  to  liability. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 6/43/ 
SR. 27,  pp.  13-16) 

Part  Eleven  II.  A.  6.  Responsibility — responsible  entities — States — 
reparation 

(See  also  Part  Five:  IV.  (p.  478),  Part  Nine:  XV.  C.  and  Part  Eleven: 
II.  A.  1.,  above) 

On  25  February  1988,  the  Governments  of  the  UK  and  Grenada  con¬ 
cluded  an  Agreement  concerning  the  Promotion  and  Reciprocal  Protection 
of  Investments.  The  following  articles  are  contained  in  the  Agreement: 

Article  4 

Compensation  for  Losses 

(1)  Nationals  or  companies  of  one  Contracting  Party  whose  investments  in  the  ter¬ 
ritory  of  the  other  Contracting  Party  suffer  losses  owing  to  war  or  other  armed  con¬ 
flict,  revolution,  a  state  of  national  emergency,  revolt,  insurrection  or  riot  in  the 
territory  of  the  latter  Contracting  Party  shall  be  accorded  by  the  latter  Contracting 
Party  treatment,  as  regards  restitution,  indemnification,  compensation  or  other 
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settlement,  no  less  favourable  than  that  which  the  latter  Contracting  Party  accords 
to  its  own  nationals  or  companies  or  to  nationals  or  companies  of  any  third  State. 
(2)  Without  prejudice  to  paragraph  (1)  of  this  Article,  nationals  and  companies  of 
one  Contracting  Party  who  in  any  of  the  situations  referred  to  in  that  paragraph 
suffer  losses  in  the  territory  of  the  other  Contracting  Party  resulting  from 

(a)  requisition  of  their  property  by  its  forces  or  authorities,  or 

(b)  destruction  of  their  property  by  its  forces  or  authorities,  which  was  not  caused 
in  combat  action  or  was  not  required  by  the  necessity  of  the  situation, 

shall  be  accorded  restitution  or  adequate  compensation.  Resulting  payments  shall 
be  freely  transferable. 


Article  5 

Expropriation 

(1)  Investments  of  nationals  or  companies  of  either  Contracting  Party  shall  not  be 
nationalised,  expropriated  or  subjected  to  measures  having  effect  equivalent  to 
nationalisation  or  expropriation  (hereinafter  referred  to  as  ‘expropriation’)  in  the 
territory  of  the  other  contracting  Party  except  for  a  public  purpose  related  to  the 
internal  needs  of  that  Party  and  against  prompt,  adequate  and  effective  compensa¬ 
tion.  Such  compensation  shall  amount  to  the  market  value  of  the  investment  expro¬ 
priated  immediately  before  the  expropriation  or  before  the  impending 
expropriation  became  public  knowledge,  whichever  is  the  earlier,  shall  include 
interest  at  a  normal  commercial  rate  until  the  date  of  payment,  shall  be  made  with¬ 
out  delay,  be  effectively  realizable  and  be  freely  transferable.  The  national  or  com¬ 
pany  affected  shall  have  a  right,  under  the  law  of  the  Contracting  Party  making  the 
expropriation,  to  prompt  review,  by  a  judicial  or  other  independent  authority  of 
that  Party,  of  his  or  its  case  and  of  the  valuation  of  his  or  its  investment  in  accord¬ 
ance  with  the  principles  set  out  in  this  paragraph. 

(2)  Where  a  Contracting  Party  expropriates  the  assets  of  a  company  which  is  incor¬ 
porated  or  constituted  under  the  law  in  force  in  any  part  of  its  own  territory,  and  in 
which  nationals  or  companies  of  the  other  Contracting  Party  own  shares,  it  shall 
ensure  that  the  provisions  of  paragraph  (1)  of  this  Article  are  applied  to  the  extent 
necessary  to  guarantee  prompt,  adequate  and  effective  compensation  in  respect  of 
their  investment  to  such  nationals  or  companies  of  the  other  Contracting  Party  who 
are  owners  of  those  shares. 


Article  6 

Repatriation  of  Investment  and  Returns 

(1)  Each  Contracting  Party  shall  in  respect  of  investments  guarantee  to  nationals 
or  companies  of  the  other  Contracting  Party  the  unrestricted  transfer  to  the 
country  where  they  reside  of  their  investments  and  returns,  subject  to  the  right  of 
each  Contracting  Party  in  exceptional  balance  of  payments  difficulties  and  for  a 
united  period  to  exercise  equitably  and  in  good  faith  powers  conferred  by  its  laws. 
Such  powers  shall  not  however  be  used  to  impede  the  transfer  of  profit',  interest, 
dividends,  royalties  or  fees;  as  regards  investments  and  any  other  form  of  return’ 
transfer  of  a  minimum  of  20  per  cent  a  year  is  guaranteed. 

(2)  Transfers  of  currency  shall  be  effected  without  delay  in  the  convertible  cur- 
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rency  in  which  the  capital  was  originally  invested  or  in  any  other  convertible  cur¬ 
rency  agreed  by  the  investor  and  the  Contracting  Party  concerned.  Unless  other¬ 
wise  agreed  by  the  investor  transfers  shall  be  made  at  the  rate  of  exchange 
applicable  on  the  date  of  transfer  pursuant  to  the  exchange  regulations  in  force. 
(UKTS  No.  33  (1988);  Cm.  381) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  Foreign  Compensation  Commission  has  now  completed  the  determination 
and  evaluation  of  claims  against  the  Czech  fund.  It  is  hoped  to  make  a  payout  of 
100  per  cent,  of  the  assessed  value  of  claims  to  all  successful  claimants  by  the  end  of 
May.  This  will  exhaust  the  balance  in  the  Czech  fund  of  approximately  £4  million 
on  the  assumption  that  all  applicants  accept  payment. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  580 :  5  May  1988) 

In  reply  to  a  question  on  the  subject  of  payments  to  UK  citizens  entitled 
to  compensation  for  confiscation  of  their  property  during  the  Bolshevik  rev¬ 
olution  in  1917,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

It  is  hoped  that  payments  to  successful  property  claimants  will  be  made  towards 
the  end  of  1989.  At  the  same  time,  a  final  payment  will  be  made  to  successful  bond 
claimants  who  received  an  interim  payment  of  10  per  cent,  of  the  face  value  of  a 
bond  at  the  end  of  last  year. 

(HC  Debs.,  vol.  133,  Written  Answers,  col.  206  :  12  May  1988) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  will  seek 
compensation  for  the  surviving  former  British  military  personnel  held  pris¬ 
oner  by  Japan  during  the  Second  World  War,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

No.  Under  the  terms  of  the  1951  treaty  of  peace  with  Japan  certain  sums  were 
made  available  to  the  United  Kingdom.  Article  14  provided  for  payment  of  ‘repa¬ 
rations  to  the  Allied  Powers’  and  article  16  for  indemnification  of  ‘those  members  of 
the  armed  forces  of  the  Allied  Powers  who  suffered  undue  hardships  while  pris¬ 
oners  of  war  of  Japan.’ 

Article  14(b)  of  the  peace  treaty  waived  all  reparations  claims  of  the  Allied  powers 
and  their  nationals  except  as  otherwise  provided  in  the  treaty. 

(HC  Debs.,  vol.  133,  Written  Answers,  col.  505:  18  May  1988) 

On  6  July  1988,  the  Governments  of  the  UK  and  Iran  concluded  an 
Exchange  of  Notes  concerning  the  settlement  of  mutual  claims  in  respect  of 
damage  incurred  to  the  diplomatic  premises  of  the  UK  in  Iran  and  the  Isla¬ 
mic  Republic  of  Iran  in  London.  Among  the  provisions  of  the  agreement 
were  the  following: 

(a)  the  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ire¬ 
land  shall  pay  to  the  Government  of  the  Islamic  Republic  of  Iran  the  sum  of 
£1  -82  million  in  respect  of  the  damage  incurred  on  5  May  1980  at  the  Embassy 
premises  belonging  to  the  Islamic  Republic  of  Iran  at  16  Prince’s  Gate, 
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Westminster.  The  Government  of  the  Islamic  Republic  of  Iran  shall  not  pur¬ 
sue  any  claim  against  the  Government  of  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland  or  any  United  Kingdom  authority  in  respect  of 
the  above-mentioned  damage; 

(b)  the  Government  of  the  Islamic  Republic  of  Iran  shall  pay  to  the  Government 
of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland  the  sum  of 
Rials  120  million  in  respect  of  damage  incurred  between  1978  and  1980  at  the 
buildings  of  the  British  Embassy  and  of  the  British  Council  in  the  Islamic 
Republic  of  Iran.  The  Government  of  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland  shall  not  pursue  any  claim  against  the  Government  of 
the  Islamic  Republic  of  Iran  or  any  Iranian  authority  in  respect  of  the  above- 
mentioned  damage; 

(UKTS  No.  65  (1988);  Cm.  480) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

^The  1959  United  Kingdom — Egyptian  Financial  and  Property  Agreement 
(Cmnd  723)  provided  for  the  return  of  all  sequestrated  British  property  and  for  the 
payment  of  compensation  for  damage  thereto  in  full.  In  our  view,  both  the  Egyp¬ 
tian  and  British  Governments  have  fully  discharged  their  obligations  under  this 
agreement. 

(HC  Debs.,  vol .  136,  Written  Answers,  cols.  611-12  :  6  July  1988) 

In  the  course  of  a  debate  on  the  subject  of  compensation  for  former 
British  prisoners  of  war  taken  by  Japan,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Mr  David  Mellor,  stated: 

.  .  .  the  treaty  of  peace  with  Japan  was  signed  by  a  Labour  Government  and  rati¬ 
fied  by  their  Conservative  successors.  The  British  delegation  led  the  way  in  insist¬ 
ing  that  there  should  be  a  specific  provision  for  compensation  for  former  prisoners 
of  war.  That  was  not  in  the  original  treaty,  and  it  is  an  unusual  provision  in  a  peace 
treaty,  which  reflects  the  uniquely  dreadful  treatment  suffered  by  our  service  men 
in  the  far  east. 

As  we  know,  the  result  was  the  peace  treaty  signed  in  San  Francisco  on  8  Sep¬ 
tember  1951,  which  formally  brought  to  an  end  the  state  of  war  between  the 
United  Kingdom  and  Japan.  The  treaty  contained  a  number  of  articles  of  which 
two  are  particularly  germane.  Article  14  concerned  the  general  question  of  com¬ 
pensation  and  recognised  that  reparation  should  be  made.  It  gave  the  allied  powers 
the  right  to  seize  and  dispose  of  Japanese  property,  which,  alas,  ...  I  fear  cannot 
be  readily  evaded.  Article  14(b)  concludes  with  these  words: 

‘Except  as  otherwise  provided  in  the  present  Treaty  the  Allied  Powers  waive  all 
reparations  claims  of  the  Allied  Powers,  other  claims  of  the  Allied  Powers  and  their 
nationals  arising  out  of  any  actions  taken  by  Japan  and  its  nationals  in  the  course  of 
the  prosecution  of  the  war  .  .  .  ’. 

Article  16  makes  specific  provision  for  the  compensation  of  prisoners.  That  is 
what  we  might  call  the  British  article,  upon  which  we  insisted.  Under  that  article 
the  sum  of  £4-5  million  was  paid  and  there  was  an  agreed  minute  between  the 
Japanese  and  the  allied  powers  recording  that  payment  and  stating  that  the  pay¬ 
ment  would  be  recognised  ‘as  a  full  discharge  by  the  Japanese  Government  of  its 
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obligations  under  Article  16  of  the  Peace  Treaty’.  Out  of  that,  we  in  the  United 
Kingdom  received  just  over  £i-6  million.  That  was  made  available  to  the  former 
far  east  prisoners  of  war.  The  sum  that  has  been  described  was  the  sum  that  was 
paid.  Although  the  sum  of  £76  was  worth  a  good  deal  more  in  1952  than  it  is  today, 
I  well  understand  and  appreciate  that  it  was  an  extremely  small  sum. 

Mr  Mellor  later  added: 

We  believe  that  the  treaty  that  was  signed  is  binding  on  us  and  was  a  full  and 
final  settlement.  Whether  it  is  right  or  wrong,  that  is  the  position  today  and  we  do 
not  see  any  way  round  it.  I  can  assure  my  right  hon.  Friend  that  it  is  not  wilfulness 
on  our  part;  that  is  just  the  best  objective  interpretation  that  we  can  give.  Every 
Government  have  had  to  defend  that  position  and  give  such  an  interpretation  over 
the  past  40  years,  and  I  fear  that  I  have  no  authority  to  diverge  from  that. 

We  can  only  rest  on  the  fact  that  it  is  the  function  of  peace  treaties  to  put  an  end 
to  claims.  If  that  were  not  so,  we  would  still  be  concerned  about  disputes  through¬ 
out  the  centuries.  No  compensation  would  be  adequate  to  meet  the  sufferings  of 
the  people  concerned.  I  understand  that  this  compensation  will  seem  to  many 
people  peculiarly  inadequate,  but  we  can  find  no  legal  basis  for  going  back  to  the 
Japanese  Government  and  asking  for  more.  It  has  been  the  opinion  of  successive 
Governments,  and  it  remains  the  opinion  of  this  Government,  based  as  best  we  can 
on  an  objective  assessment  of  the  documents,  that  to  seek  to  go  back  on  the  under¬ 
takings  to  which  we  put  our  signature  would  not  be  an  act  of  good  faith  and  could 
not  be  justified. 

(HC  Debs.,  vol.  137,  cols.  1421-2:  21  July  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Albania  has  still  not  paid  the  compensation  of  £843,947  awarded  to  Britain  by 
the  International  Court  of  Justice  in  1949. 

(HC  Debs.,  vol.  140,  Written  Answers,  col.  269  :  10  November  1988) 

Part  Eleven:  II.  A.  7.  (a).  Responsibility — responsible  entities — States — 
procedure — diplomatic  and  consular  protection 

In  the  course  of  a  debate  on  the  situation  of  Mr  R.C.  Arnold,  a  manager 
of  the  Galveias  farm  in  the  Alentejo  area  of  Portugal,  expropriated  by  the 
Portuguese  Government  in  1975,  the  Minister  of  State,  Foreign  and  Com¬ 
monwealth  Office,  Mrs  Lynda  Chalker,  stated: 

First,  let  me  express  to  Mr  Arnold  and  his  partner  the  Govenment’s  sympathy 
for  the  considerable  financial  loss  which  they  have  sustained.  I  share  my  hon. 
Friend’s  sense  of  frustration  and  that  of  Mr  Arnold,  that  despite  the  enormously 
long  lapse  of  time,  no  compensation  has  yet  been  made.  I  hope  that  I  can  demon¬ 
strate  to  the  House  that  this  is  not  due  to  a  lack  of  vigorous  and  continuous  action 
by  this  Government  or  our  predecessors.  It  is  due  to  a  lack  of  response  from  those 
who  alone  can  make  the  positive  decision  to  alter  this  wrong  state  of  affairs. 

The  Galveias  farm  was  one  of  nine  British-owned  or  rented  farms  in  the  Alentejo 
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area  which  were  expropriated  in  1974-75.  The  British  were  not  the  only  ones  to 
have  their  farms  expropriated:  Portuguese,  Germans,  Belgians  and  other  nationali¬ 
ties  were  also  faced  with  the  loss  of  their  livelihood. 

It  was  not  for  the  British  Government  to  negotiate  the  terms  of  compensation 
with  the  Portuguese.  Our  role  was  to  do  what  we  could  to  ensure  that  compensa¬ 
tion  was  paid.  To  this  end,  successive  British  Governments  have  made  repeated 
calls  on  the  Portuguese  Government  on  behalf  of  the  owners  of  the  nine  expro¬ 
priated  British  farms. 

We  finally  appeared  to  be  getting  somewhere  when  in  1983,  five  of  the  original 
nine  farms  were  returned  to  their  original  owners.  We  believed  then  that  a  satisfac¬ 
tory  solution  for  the  other  four  claims  was  at  hand.  I  am  as  cross  and  disappointed 
as  they  that  our  good  friends  the  Portuguese,  which  they  are,  have  not  found  it 
possible  to  resolve  these  four  remaining  claims.  The  Galveias  farm  issue  and  the 
other  three  claims  are  of  grave  concern  which  I  will  raise  next  week  when  I  see  the 
Portuguese  Minister  for  Foreign  Affairs  in  Luxembourg  at  the  Foreign  Affairs 
Council.  I  have  arranged  for  the  ambassador  to  have  a  copy  of  this  debate  tomor¬ 
row  so  that  he  will  be  fully  aware  of  the  seriousness  with  which  we  regard  this 
issue. 

During  her  visit  to  Portugal  in  April  1984,  my  right  hon.  Friend  the  Prime 
Minister  discussed  the  question  with  the  then  Portuguese  Prime  Minister,  who  is 
now  the  President,  Dr  Mario  Soares.  They  agreed  that  the  issue  should  be  resolved 
by  officials.  We  continued  persistently  to  lobby  in  both  London  and  Lisbon. 

The  Portuguese  Government  set  up  an  inter-ministerial  commission  in 
November  1984  to  investigate  the  claims.  Our  efforts  seemed  about  to  succeed 
when  the  inter-ministerial  commission  accepted  the  principle  of  the  claim  lodged 
by  Mr  Arnold  and  his  partners,  and  set  a  deadline  for  the  case  to  be  resolved  by  the 
end  of  April  1985.  Any  optimism  again  proved  to  be  illusory.  In  the  summer  of 
^9^5>  the  Portuguese  National  Assembly  w'as  dissolved,  elections  were  called  and 
again  the  decision-making  process  ground  to  a  halt.  But  our  ambassador  in  Lisbon 
continued  to  press  for  a  resolution  of  the  case  as  soon  as  the  new  Government  were 
in  place. 

In  January  1986,  the  ambassador  raised  the  question  with  the  new  Prime  Minis¬ 
ter,  Professor  Cavaco  Silva.  1  he  ambassador  provided  him  with  a  list  of  the  claims 
and  Professor  Cavaco  Silva  promised  to  get  the  new  Minister  of  Finance  to  look 
into  the  matter.  The  embassy  followed  up  by  leaving  an  aide  memoire  with  the 
Foreign  Ministry  in  February.  On  12  May  1986,  when  Professor  Cavaco  Silva 
called  on  my  right  hon.  Friend  the  Prime  Minister  in  London,  she  again  pressed 
for  a  speedy  resolution  of  the  problem.  Professor  Cavaco  Silva  told  her  that  a  settle¬ 
ment  was  close  and  only  the  amount  had  to  be  decided.  I  visited  Lisbon  later  that 
month  and  I  took  up  the  issue.  Despite  constant  pressure  from  our  embassy  in  Lis¬ 
bon,  no  sign  of  a  satisfactory  conclusion  has  appeared. 

...  on  28  November  1986,  my  right  hon.  Friend  sent  another  message  to  Pro¬ 
fessor  Cavaco  Silva  expressing  her  concern  that  the  problem  had  still  not  been 
overcome.  In  reply,  Professor  Cavaco  Silva  said  that  the  commission  report  eva¬ 
luating  the  four  outstanding  claims  had  just  been  completed.  We  subsequently 
learned  from  the  Portuguese  embassy  that  the  report  had  been  agreed  and  that  the 
way  was  clear  for  direct  negotiations  with  the  claimants. 

Pressure  on  the  Portuguese  Government  continued  throughout  last  year  In  par¬ 
ticular,  my  right  hon.  and  learned  Friend,  the  Foreign  Secretary  raised  the  matter 
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with  the  Portuguese  Foreign  Minister  when  they  met  on  15  June  and  again  on  22 
June. 

The  Portuguese  elections  in  July  last  year  again  delayed  progress.  The  ambassa¬ 
dor  raised  the  matter  with  the  Secretary-General  of  the  Portuguese  Foreign  Minis¬ 
try  in  September,  as  soon  as  the  composition  of  the  new  Government  was  known, 
and  with  the  Foreign  Minister  in  October.  The  next  part  of  the  litany  is  that  the 
ambassador  reminded  the  Foreign  Minister  of  the  assurances  given  by  the  present 
and  previous  Governments  to  settle  the  claims,  and  referred  in  particular  to  Pro¬ 
fessor  Cavaco  Silva’s  remarks  to  the  Prime  Minister  in  May  1986. 

Our  ambassador  again  emphasised  that  the  delay  in  settling  the  claims  was 
becoming  intolerable  and  that  we  did  not  want  the  issue  to  cast  a  shadow  over  our 
otherwise  excellent  relations.  He  warned  the  Portuguese  that  adverse  publicity 
could  be  expected  if  a  settlement  was  not  reached  soon.  The  Foreign  Minister  said 
that  he  appreciated  the  seriousness  of  the  matter  and  that  he  would  do  what  he 
could  to  clear  it  up. 

Shortly  before  the  visit  of  the  Portuguese  Prime  Minister  to  London  in  March 
this  year,  the  Portuguese  Ministry  of  Foreign  Affairs  notified  our  embassy  in  Lis¬ 
bon  that  the  Portuguese  were  prepared  to  compensate,  as  my  hon.  Friend  has  said, 
‘in  a  just  way.’  They  said  that  they  now  had  sufficient  information  to  allow  them  to 
enter  into  direct  negotiations  with  the  parties  concerned  or  their  representatives. 

I  must  tell  the  House  that,  when  my  right  hon.  Friend  the  Prime  Minister  saw 
Professor  Cavaco  Silva  in  London  on  11  March,  she  again  impressed  on  him  the 
need  to  resolve  the  issue  quickly.  The  embassy  in  Lisbon  subsequently  told  all  the 
claimants  that  they  should  make  the  necessary  contact  with  the  Foreign  ministry 
and  that  the  four  British  claimants  have  now  provided  full  details  of  their  claims  to 
the  Portuguese  Foreign  Ministry.  Only  last  week,  our  ambassador  also  spoke  again 
to  the  new  Secretary-General  of  the  Foreign  Ministry  .  .  . 

(HC  Debs.,  vol.  134:  cols.  821-3 :  7  June  1988) 

In  reply  to  the  question  what  action  is  Her  Majesty’s  Government  taking 
in  the  light  of  further  adjournment  in  the  Egyptian  court  of  a  case  brought 
by  Mr  Douglas  Forsyth,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

Representations  to  expedite  the  hearing  of  Mr  Forsyth’s  appeal  before  the  Egyp¬ 
tian  courts  were  made.  The  court’s  determination  was  announced  on  22  June.  We 
have  not  yet  received  a  reply  to  our  request  to  the  Egyptian  Government  for  any 
proposals  they  may  have  to  assist  Mr  Forsyth  in  obtaining  vacant  possession  of  his 
property. 

(HC  Debs.,  vol.  136,  Written  Answers,  col.  6/2:  6  July  1988;  see  also  UKMIL 
!985-  PP-  5o8-9) 

Part  Eleven:  II.  A.  7.  (a),  (i).  Responsibility  — responsible  entities — 
States — procedure — diplomatic  and  consular  protection — nationality  of 
claims 

In  reply  to  a  question  about  two  women  allegedly  forced  into  marriage  in 
the  Yemen  Arab  Republic,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Glenarthur,  stated  in  part: 


UNITED  KINGDOM  MATERIALS  ON 


560 

Advice  to  the  families  is  determined  by  the  girls’  dual  nationality  and  inter¬ 
national  convention  prevents  official  intervention  when  the  person  concerned  is 
resident  in  the  country  of  second  nationality.  That  point  is  clearly  stated  in  the  note 
affixed  to  all  British  passports. 

(HL  Debs.,  vol.  492,  col.  10:  18  January  1988) 

On  25  February  1988,  the  Governments  of  the  UK  and  Grenada  con¬ 
cluded  an  Agreement  concerning  the  Promotion  and  Reciprocal  Protection 
of  Investments.  Article  1  of  the  Agreement  reads  in  part: 

(c)  ‘nationals’ means: 

(i)  in  respect  of  the  United  Kingdom:  physical  persons  deriving  their  status 
as  United  Kingdom  nationals  from  the  law  in  force  in  the  United  King¬ 
dom; 

(ii)  in  respect  of  Grenada:  physical  persons  deriving  their  status  as  citizens  of 
Grenada  from  the  law  in  force  in  Grenada; 

(d)  ‘companies’ means: 

(i)  in  respect  of  the  United  Kingdom:  corporations,  firms  and  associations 
incorporated  or  constituted  under  the  law  in  force  in  any  part  of  the 
United  Kingdom  or  in  any  territory  to  which  this  Agreement  is  extended 
in  accordance  with  the  provisions  of  Article  11 ; 

(ii)  in  respect  of  Grenada:  corporations,  firms  and  associations  incorporated 
or  constituted  under  the  law  under  the  law  in  force  in  any  part  of 
Grenada; 

(e)  ‘territory’ means: 

(i)  in  respect  of  the  United  Kingdom:  Great  Britain  and  Northern  Ireland 
and  any  territory  to  which  this  Agreement  is  extended  in  accordance  with 
the  provisions  of  Article  1 1 ; 

(ii)  in  respect  of  Grenada:  all  the  territory  which  constitutes  Grenada. 
Article  11  reads: 


Article  i  i 

Territorial  Extension 

At  the  time  of  signature  of  this  Agreement,  or  at  any  time  thereafter,  the  pro¬ 
visions  of  the  Agreement  may  be  extended  to  such  territories  for  whose  inter¬ 
national  ielations  the  Government  of  the  United  Kingdom  are  responsible  as  mav 
be  agreed  between  the  Contracting  Parties  in  an  Exchange  of  Notes. 

(UKTS  No.  33  (1988);  Cm.  381) 

In  the  course  of  a  debate  on  the  subject  of  children  abducted  from  the 
United  Kingdom,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  Mr  Timothy  Eggar,  stated: 

Most  children  of  a  marriage  between  people  of  different  nationalities  acquire  the 
nationalities  of  both  parents.  In  those  cases  where  children  have  dual  nationality 
and  are  in  the  country  of  their  second  nationality,  as  in  the  case  in  Sri  Lanka,  we 
and  our  embassies  or  high  commissions  are  prevented  by  international  law  from 
making  formal— I  stress  formal— representations  to  the  Government  of  that 
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country.  Such  children  are  viewed  as  being  in  their  own  country  and  are  subject  to 
their  own  country’s  law.  There  is  a  note  to  that  effect  at  the  back  of  all  British  pass¬ 
ports. 

(HC  Debs.,  vol.  131,  col.  530:  15  April  1988) 

[Editorial  note :  The  note  referred  to  reads: 

British  nationals  who  are  also  nationals  of  another  country  cannot  be  protected 
by  Her  Majesty’s  Representative  against  the  authorities  of  that  country.  If,  under 
the  law  of  that  country,  they  are  liable  for  any  obligation  (such  as  military  service), 
the  fact  that  they  are  British  nationals  does  not  exempt  them  from  it.  A  person  hav¬ 
ing  some  connection  with  a  Commonwealth  or  foreign  country  (e.g.  by  birth,  by 
descent  through  either  parent,  by  marriage  or  by  residence)  may  be  a  national  of 
that  country,  in  addition  to  being  a  British  national.  Acquisition  of  British  nation¬ 
ality  or  citizenship  by  foreigner  does  not  necessarily  cause  the  loss  of  nationality  of 
origin.] 

Leaflet  BN  15,  ‘Some  Information  for  British  nationals’,  issued  by  the 
Nationality  Division  of  the  Home  Office,  dated  April  1987,  refers  to  dual 
nationality  and  continues: 

British  nationality  law  allows  you  to  retain  any  other  nationality  you  may  already 
hold.  However  some  other  countries  do  not  allow  dual  nationality.  If  you  were  a 
national  of  a  country  which  does  not  allow  dual  nationality,  the  authorities  of  that 
country  may  either  regard  you  as  having  lost  that  nationality  or  may  refuse  to  rec¬ 
ognise  your  new  nationality  status. 

Why  is  this  important ? 

Suppose  you  have  kept  the  other  nationality  and  you  visit  the  country  con¬ 
cerned.  International  law  allows  the  authorities  of  that  country  to  treat  you  while 
you  are  there  as  if  that  is  your  only  nationality.  The  British  representative  there 
cannot  give  you  assistance  or  protection  against  those  authorities. 

In  July  1988,  a  member  of  the  public  wrote  to  the  Foreign  and  Common¬ 
wealth  Office  asking  ‘whether  the  1987  leaflet  in  this  regard  reflects  the  con¬ 
sidered  view  of  Her  Majesty’s  Government  as  to  the  position  in  customary 
international  law’.  By  a  letter  dated  5  October  1988,  the  Foreign  and  Com¬ 
monwealth  Office  (Legal  Advisers)  replied  as  follows: 


2.  I  think  that  the  starting  point  in  considering  the  statement  on  dual  nationality 
which  appears  in  leaflet  BN15  is  that  every  state  is  entitled  to  determine  who  its 
nationals  are,  and  to  treat  those  of  its  nationals  within  the  jurisdiction  who  do  pos¬ 
sess  another  nationality,  in  the  same  way  as  those  of  its  nationals  who  do  not.  A 
State  may,  for  example,  require  its  nationals  to  perform  military  service,  to  pay 
taxes  etc  irrespective  of  whether  or  not  they  have  more  than  one  nationality.  To 
that  extent,  I  am  sure  you  will  agree  that  the  second  sentence  of  the  Statement  you 
have  quoted  accurately  reflects  the  position  in  international  law. 

3.  Where  the  question  arises  of  an  international  claim  by  one  state  against  another 
in  respect  of  a  person  who  is  a  national  of  both,  several  situations  must  be  dis¬ 
tinguished.  First,  a  bilateral  agreement  may  exist  between  the  states  setting  out 
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their  understanding  as  to  the  protection  of  their  nationals.  Such  a  statement 
appears  in  the  UK-China  Agreement  on  Hong  Kong  of  1985.  Secondly,  a  multi¬ 
lateral  treaty  regime — such  as  the  Hague  Convention  of  1930 — may  be  in  place  to 
which  both  states  are  party.  Thirdly,  regional  systems  of  human  rights  protection 
may  offer  a  mechanism  for  inter-state  claims  which  will  not  be  affected  by  dual 
nationality.  Finally,  there  are  the  rules  of  customary  international  law.  As  to  these, 
I  am  inclined  to  agree  with  you  that  customary  international  law  does  not  prevent 
one  state  claiming  against  another  on  behalf  of  an  individual  who  is  a  national  of 
both,  in  a  case  where  the  dominant  or  effective  nationality  of  the  individual  is  that 
of  the  claimant  state.  In  other  words,  the  strict  rule  in  Article  4  of  the  1930  Hague 
Convention  has  not  found  general  acceptance  in  state  practice. 

4.  In  the  light  of  this,  the  last  sentence  of  the  statement,  which  you  have  quoted, 
could,  at  the  very  least  be  regarded  as  somewhat  simplistic.  However,  I  think  it 
should  be  read  as  a  general  guideline,  perhaps  even  as  a  warning  symptomatic  of 
the  kind  of  attitude  which  might  well  be  adopted  by  the  State  visited  and  which 
would,  in  practice,  seriously  hamper  the  efforts  of  British  Consular  officials.  The 
statement  in  question  is  not,  of  course,  a  considered  statement  of  HMG’s  policy  on 
the  taking  up  of  claims  of  dual  nationals  which,  as  you  quite  rightly  indicate,  is  con¬ 
tained  in  the  1983  Rules  regarding  the  Taking  up  of  International  Claims  by 
HMG.  These  rules  make  it  clear  that  HMG’s  policy  is  to  not  take  up  claims  on 
behalf  of  British  nationals  against  the  authorities  of  States  of  which  they  are  also 
nationals,  save  in  exceptional  cases.  However,  our  consular  or  diplomatic  agents 
may  well,  depending  on  the  circumstances,  use  their  influence  and  good  offices  on 
behalf  of  British  nationals  in  difficult  cases.  I  hope  you  will  agree  that  this  is  a  per¬ 
fectly  tenable  position  in  international  law. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office  and  Dr  W.C.  Gilmore) 

Part  Eleven:  II.  A.  7.  (b).  Responsibility — responsible  entities — States — 
procedure — peaceful  settlement 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

The  Foreign  Compensation  (People’s  Republic  of  China)  Order  1987  was  laid 
before  Parliament  on  8  January  and  is  due  to  enter  into  operation  on  1  March.  It 
provides  for  the  Foreign  Compensation  Commission  to  register  and  evaluate  claims 
by  those  who  satisfy  the  British  nationality  requirements  of  the  order  in  respect  of 
bonds  issued  or  guaranteed  by  the  Chinese  authorities  before  1  October  1949  and 
in  respect  of  property  or  other  assets  expropriated  in  China  between  1  October 
1949  and  1  January  1980.  The  order  also  sets  out  arrangements  for  the  distribution 
of  compensation  to  successful  claimants. 

(HC  Debs.,  vol .  128,  Written  Answers,  col.  26 j :  25  February  1988) 


Part  Eleven:  II.  D.  2..  Responsibility — responsible  entities — individuals 
including  corporations— responsibility  of  individuals 


(See  also  Part  Four:  VII.  (Criminal  Justice  Act  1988,  s.134)  and  Part 
Eight:  II.  D.  (item  of  8  February  1988),  above) 
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The  following  press  release  was  issued  by  the  Foreign  and  Common¬ 
wealth  Office  on  the  occasion  of  the  signing  by  the  UK  on  26  October  1988 
of  the  Protocol  for  the  Suppression  of  Unlawful  Acts  of  Violence  at  Air¬ 
ports  serving  International  Civil  Aviation,  supplementary  to  the  Conven¬ 
tion  for  the  Suppression  of  Unlawful  Acts  against  the  Safety  of  Civil 
Aviation,  done  at  Montreal  on  23  September  1971. 

SIGNATURE  OF  PROTOCOL  TO  MONTREAL  CONVENTION  ON 

HIJACKING: 


BACKGROUND 

1.  The  Montreal  Protocol  was  the  initiative  of  the  Canadian  Government  fol¬ 
lowing  the  terrorist  attacks  on  Rome  and  Vienna  airports  in  December  1986.  The 
Canadian  Government  pointed  out  that,  as  existing  conventions  on  hijacking 
related  to  attacks  on  board  aircraft  or  which  threatened  the  safety  of  aircraft  in  the 
air,  they  did  not  cover  incidents  such  as  those  in  Rome  and  Vienna  where  the 
attacks  were  directed  against  people  in  the  airport  terminal.  The  UK  agreed  to  join 
the  long  list  of  states  sponsoring  the  proposal  and  played  an  active  part  in  the 
ICAO  Conference  in  Montreal  from  9—24  February  this  year  at  which  the  Protocol 
was  drawn  up.  London  is  one  of  the  depositories  for  the  Protocol. 

2.  The  Montreal  Convention  was  drawn  up  by  ICAO  in  1971.  It  builds  on  the 
Hague  Convention  of  the  previous  year,  which  provides  for  signatory  states  to  pass 
laws  making  hijacking  an  aircraft  a  specific  offence  subject  to  heavy  penalties;  take 
powers  to  arrest  those  suspected  of  the  offence,  irrespective  of  where  it  was  com¬ 
mitted;  and  undertake  either  to  prosecute  or  extradite  the  suspects.  The  Montreal 
Convention  applies  the  same  principles  to  virtually  all  activities  likely  to  endanger 
the  safety  of  an  aircraft  in  service.  The  Montreal  Protocol  is  a  further  step:  it 
extends  the  provisions  of  the  Montreal  Convention  to  cover  acts  of  violence  at 
international  airports.  It  commits  states  which  sign  it  to  make  acts  of  violence  at 
international  airports  into  offences  under  their  own  laws  and  to  prosecute  or  extra¬ 
dite  suspects. 

3.  47  countries  signed  the  Protocol  at  the  conclusion  of  the  Conference,  out  of 
76  present.  Since  then  there  have  been  a  further  two  signatories  in  London  —  Ire¬ 
land  and  Jordan. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question,  the  Minister  for  Roads  and  Traffic  wrote: 

The  prevention  of  acts  of  unlawful  interference  with  civil  aviation,  and  the 
development  of  procedures  for  dealing  with  them  when  they  occur,  is  regarded  as  a 
high  priority  by  both  the  International  Civil  Aviation  Organisation  and  the  Euro¬ 
pean  civil  aviation  conference.  Both  have  developed  international  standards  and 
guidance  material  for  preventive  measures,  and  they  keep  these  under  constant 
review. 

ICAO  has  sponsored  the  development  of  three  international  conventions  (the 
Tokyo,  Hague  and  Montreal  conventions),  which  together  establish  an  inter¬ 
national  legal  framework  making  acts  of  unlawful  interference  into  international 
offences  for  which  signatory  states  will  either  bring  suspects  in  their  custody  to 
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justice  or  permit  their  extradition  to  another  competent  state,  and  providing  for  the 
re-establishment  of  lawful  control  in  cases  where  aircraft  have  been  seized. 

(HC  Debs.,  vol.  139,  Written  Answers,  col.  412  :  27  October  1988) 

Part  Twelve:  II.  G.  1.  Pacific  settlement  of  disputes — modes  of  settle¬ 
ment — arbitration — arbitral  tribunals  and  commissions 

Articles  8  and  9  of  the  Agreement  concerning  the  Promotion  and 
Reciprocal  Protection  of  Investments,  concluded  by  the  Governments  of 
the  UK  and  Grenada  on  25  February  1988,  read  as  follows: 

Article  8 

Settlement  of  Disputes  between  an  Investor  and  a  Host  State 

(1)  Disputes  between  a  national  or  company  of  one  Contracting  Party  and  the 
other  Contracting  Party  concerning  an  obligation  of  the  latter  under  this  Agree¬ 
ment  in  relation  to  an  investment  of  the  former  which  have  not  been  amicably 
settled  shall,  after  a  period  of  three  months  from  written  notification  of  a  claim,  be 
submitted  to  international  arbitration  if  either  party  to  the  dispute  so  wishes. 

(2)  Where  the  dispute  is  referred  to  international  arbitration,  the  investor  and  the 
Contracting  Party  concerned  in  the  dispute  may  agree  to  refer  the  dispute  either  to: 

(a)  the  International  Centre  for  the  Settlement  of  Investment  Disputes  (having 
regard  to  the  provisions,  where  applicable,  of  the  Convention  on  the  Settle¬ 
ment  of  Investment  Disputes  between  States  and  Nationals  of  other  States, 
opened  for  signature  at  Washington  DC  on  18  Alarch  19651  and  the 
Additional  Facility  for  the  Administration  of  Conciliation,  Arbitration  and 
Fact-Finding  Proceedings);  or 

(b)  the  Court  of  Arbitration  of  the  International  Chamber  of  Commerce;  or 

(c)  an  international  arbitrator  or  ad  hoc  arbitration  tribunal  to  be  appointed  by  a 
special  agreement  or  established  under  the  Arbitration  Rules  of  the  United 
Nations  Commission  on  International  Trade  Law. 

If  after  a  period  of  three  months  from  written  notification  of  the  claim  there  is  no 
agreement  to  an  alternative  procedure,  the  parties  to  the  dispute  shall  be  bound  to 
submit  it  to  arbitration  under  the  Arbitration  Rules  of  the  United  Nations  Com¬ 
mission  on  International  Trade  Law  as  then  in  force.  The  parties  to  the  dispute 
may  agree  in  writing  to  modify  these  Rules. 

Article  9 

Disputes  between  the  Contracting  Parties 

(1)  Disputes  between  the  Contracting  Parties  concerning  the  interpretation  or 

application  of  this  Agreement  should,  if  possible,  be  settled  through  the  diplomatic 
channel.  r 

(2)  If  a  dispute  between  the  Contracting  Parties  cannot  thus  be  settled,  it  shall 
upon  the  request  of  either  Contracting  Party  be  submitted  to  an  arbitral  tribunal. 


1  Treaty  Series  No.  25(1967).  Cmnd.  3255. 


INTERNATIONAL  LAW  1988  565 

(3)  Such  an  arbitral  tribunal  shall  be  constituted  for  each  individual  case  in  the  fol¬ 
lowing  way.  Within  two  months  of  the  receipt  of  the  request  for  arbitration,  each 
Contracting  Party  shall  appoint  one  member  of  the  tribunal.  Those  two  members 
shall  then  select  a  national  of  a  third  State  who  on  approval  by  the  two  Contracting 
Parties  shall  be  appointed  Chairman  of  the  tribunal.  The  Chairman  shall  be 
appointed  within  two  months  from  the  date  of  appointment  of  the  other  two  mem¬ 
bers. 

(4)  If  within  the  periods  specified  in  paragraph  (3)  of  this  Article  the  necessary 
appointments  have  not  been  made,  either  Contracting  Party  may,  in  the  absence  of 
any  other  agreement,  invite  the  President  of  the  International  Court  of  Justice  to 
make  any  necessary  appointments.  If  the  President  is  a  national  of  either  Contract¬ 
ing  Party  or  if  he  is  otherwise  prevented  from  discharging  the  said  function,  the 
Vice-President  shall  be  invited  to  make  the  necessary  appointments.  If  the  Vice- 
President  is  a  national  of  either  Contracting  Party  or  if  he  too  is  prevented  from 
discharging  the  said  function,  the  Member  of  the  International  Court  of  Justice 
next  in  seniority  who  is  not  a  national  of  either  Contracting  Party  shall  be  invited  to 
make  the  necessary  appointments. 

(5)  The  arbitral  tribunal  shall  reach  its  decision  by  a  majority  of  votes.  Such 
decision  shall  be  binding  on  both  Contracting  Parties.  Each  Contracting  Party  shall 
bear  the  cost  of  its  own  member  of  the  tribunal  and  of  its  representation  in  the  arbi¬ 
tral  proceedings;  the  cost  of  the  Chairman  and  the  remaining  costs  shall  be  borne 
in  equal  parts  by  the  Contracting  Parties.  The  tribunal  may,  however,  in  its 
decision  direct  that  a  higher  proportion  of  costs  shall  be  borne  by  one  of  the  two 
Contracting  Parties,  and  this  award  shall  be  binding  on  both  Contracting  Parties. 
The  tribunal  shall  determine  its  own  procedure. 

(UKTS  No.  33  (1988);  Cm.  381) 

Part  Twelve:  II.  H.  1.  Pacific  settlement  of  disputes — modes  of  settle¬ 
ment — -judicial  settlement — the  International  Court  of  Justice 

(See  also  Part  Eleven:  II.  A.  6.  (item  of  10  November  1988),  above) 

In  the  course  of  a  speech  in  the  Sixth  Committee  of  the  UN  General 
Assembly  on  18  October  1988,  the  UK  representative,  Mr  A.  Aust,  con¬ 
sidered  the  report  of  the  Special  Committee  on  the  Charter  of  the  UN  and 
on  the  strengthening  of  the  role  of  the  organization.  He  remarked  in  part: 

I  turn  now  to  the  International  Court  of  Justice.  Last  year  the  Soviet  Union 
made  some  interesting  points  about  enhancing  the  role  of  the  Court.  This  was  said 
in  the  context  of  statements  which  emphasized  the  supremacy  of  international  law. 
Again  this  year,  we  have  heard  similar  statements,  including  one  during  the  debate 
on  the  present  agenda  item.  The  United  Kingdom  is  particularly  interested  in  the 
Soviet  ideas.  We  have  always  been  a  staunch  supporter  of  the  International  Court 
of  Justice  and  have,  from  the  beginning,  accepted  its  compulsory  jurisdiction.  We 
are  therefore  willing  to  explore  any  suggestions  which  would  lead  to  a  wider  accept¬ 
ance  of  the  jurisdiction  of  the  Court.  In  every  country  where  the  rule  of  law  is 
supreme,  the  role  of  the  judiciary  is  vitally  important.  The  existence  of  courts  to 
which  disputes  can  be  taken  by  one  or  other  party  is  essential.  If  the  rule  of  law  is 
really  to  govern  relations  between  States,  it  is  necessary  for  States  to  accept  the 
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proper  role  of  the  International  Court  of  Justice.  Mr  Chairman,  there  are  various 
ways  in  which  this  can  be  achieved. 

Firstly,  the  most  obvious  way  is  for  States  which  have  not  yet  done  so  to  accept 
the  compulsory  jurisdiction  of  the  Court.  We  have  noted  the  Soviet  Union’s 
suggestion  that  the  Permanent  Members  should  take  a  lead  on  this.  As  the  Soviet 
Union  were  kind  enough  to  recognise  at  their  press  conference  last  Friday,  the 
United  Kingdom  is  the  only  Permanent  Member  which  at  the  moment  accepts  the 
compulsory  jurisdiction  of  the  Court. 

Secondly,  a  simple  and  ready  manner  in  which  States  could  enhance  the  jurisdic¬ 
tion  of  the  International  Court  of  Justice  would  be  by  their  increased  adherence  to 
the  optional  protocols  to  multilateral  conventions.  Many  conventions  have  a  proto¬ 
col  under  which  the  parties  agree  to  refer  disputes  regarding  the  interpretation  and 
application  of  the  convention  to  the  Court.  Since  the  jurisdiction  of  the  Court  in  this 
case  is  limited  by  the  conventions  themselves,  parties  to  them  should  have  less  diffi¬ 
culty  in  adhering  to  such  protocols.  If  they  are  willing  to  be  bound  by  the  obligations 
imposed  by  the  conventions — and  enjoy  the  rights  created  by  them — they  should  be 
ready  to  accept  an  impartial  adjudication  of  any  dispute  arising  under  them. 

Thirdly,  there  are  of  course  many  multilateral  conventions,  though  not  necess¬ 
arily  of  a  universal  character,  which  provide  for  the  compulsory  jurisdiction  of  the 
Court  (or  mandatory  arbitration)  of  matters  arising  under  them.  The  United  King¬ 
dom  is  party  to  numerous  conventions  and  agreements  of  this  kind.  It  would  be  a 
step  forward  if  more  conventions  of  a  universal  character  also  contained  such  pro¬ 
visions. 

Fourthly,  schemes  have  been  proposed — at  various  times — whereby  States 
would  agree  on  a  multilateral  (or  perhaps  bilateral)  basis  to  accept  the  compulsory 
jurisdiction  of  the  Court  with  certain  exceptions,  or,  the  reverse,  that  they  would 
accept  its  jurisdiction  only  for  certain  subjects.  Such  suggestions  raise  difficult 
questions  of  what  to  exclude  or  what  to  include.  But,  given  goodwill,  there  is  no 
reason  in  principle  why  such  ideas  should  not  be  developed  successfully. 

The  United  Kingdom  believes  that  this  whole  subject  merits  further  consider¬ 
ation  by  all  States  and  is  ready  and  willing  to  discuss  it  in  any  appropriate  forum. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 6/43/ 
SR. 16,  p.  12) 

Part  Twelve:  II.  I.  1.  Pacific  settlement  of  disputes — modes  of  settle¬ 
ment — settlement  within  international  organizations — the  United  Nations 

In  a  speech  on  18  October  1988  in  the  Sixth  Committee  of  the  UN 
General  Assembly  considering  the  report  of  the  Special  Committee  of  the 
Charter  of  the  UN  and  on  the  strengthening  of  the  role  of  the  organization, 
the  UK  representative,  Mr  A.  Aust,  stated  in  part: 

I  now  turn,  Mr  Chairman,  to  the  subject  of  Peaceful  Settlement  of  Disputes 
between  States.  Once  again,  this  topic  was  considered  under  two  heads.  First,  the 
Committee  discussed  the  proposal  for  the  establishment  of  a  Commission  for  Good 
Offices,  Mediation  and  Conciliation,  on  the  basis  of  the  revised  proposal  intro¬ 
duced  by  the  sponsor,  Romania,  at  the  1987  session.  The  subject  raises  important 
questions  concerning  the  relationship  between  the  proposed  commission  and  the 
organs  of  the  United  Nations.  As  we  have  emphasized  on  previous  occasions,  it  is 
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essential  that  the  primary  role  of  the  Security  Council  in  seeking  peaceful  solutions 
to  disputes,  the  continuation  of  which  is  likely  to  endanger  the  maintenance  of 
international  peace  and  security,  must  not  be  prejudiced  in  any  way.  It  is  also 
important  to  ensure  that  any  such  commission  would  not  adversely  affect  the 
important  mediation  functions  carried  out  by  the  Secretary  General  and  his  staff. 
Recent  successes  of  the  Secretary  General  show  how  important  it  is  that  his  role 
should  be  in  no  way  diminished.  Although  the  revised  proposal  goes  some  way 
towards  clarifying  the  relationship  between  the  proposed  commission  and  existing 
relevant  United  Nations  organs,  several  delegations  at  this  year’s  session  of  the 
Special  Committee  continued  to  express  doubts  about  the  usefulness  of  establish¬ 
ing  such  a  body,  given  the  existing  machinery  for  peaceful  settlement  of  disputes. 
It  has  always  been  the  view  of  the  LInited  Kingdom  that  the  key  to  effective  peace¬ 
ful  settlement  of  disputes  is  the  willingness  of  States  to  employ  existing  machinery, 
rather  than  the  construction  of  new  machinery. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 6/43/ 
SR.  16,  pp.  1 1-12) 

Part  Twelve:  II.  I.  2.  Pacific  settlement  of  disputes — modes  of  settle¬ 
ment — settlement  within  international  organizations — organizations  other 
than  the  UN 

The  following  letter,  dated  12  February  1987,  was  sent  by  the  Treasury 
Solicitor’s  Department  to  the  Clerk  to  the  Treasury  and  Civil  Service  Com¬ 
mittee.  It  is  reproduced  for  general  interest. 

DISCLOSURE  OF  PLEADINGS  IN  CASES  BEFORE  THE  EUROPEAN 

COURT  OF  JUSTICE 

I  agreed  to  let  you  have  an  informal  note  on  the  general  position  with  regard  to 
disclosure  of  pleadings. 

Pleadings  in  cases  before  the  European  Court  of  Justice  are  addressed  to  the  Court 
and  their  purpose  is  to  inform  the  Court  and  the  other  parties  of  the  arguments  and 
contentions  of  the  party  submitting  the  pleadings.  It  is  the  Court’s  responsibility  to 
serve  copies  of  the  pleadings  thus  submitted  on  the  other  parties  and  anyone  else 
entitled  to  receive  them  under  the  rules  of  the  Court  (eg  a  Member  State  intervening 
in  the  proceedings).  The  internal  rules  of  the  Court  prohibit  disclosure  by  the 
Court’s  staff,  except  to  those  who  are  entitled  to  receive  them.  The  Court  does  not 
publish  the  pleadings  it  receives  either  during  or  after  the  hearing  of  the  case, 
although  they  will  be  summarised  in  the  report  for  the  oral  hearing  which  is  published 
shortly  before  it.*  There  is  nothing  in  the  rules  of  the  Court  which  regulates  the 
disclosure  by  parties  either  of  their  own  pleadings  or  of  the  pleadings  of  others. 

As  regards  the  pleadings  of  other  parties,  they  will  have  been  sent  by  the  Court 
in  order  to  inform  the  party  concerned  of  the  other  side’s  case  and  to  give  him  an 
opportunity  to  reply  to  it  either  in  a  written  pleading  or,  if  the  written  procedure  is 
at  an  end,  at  the  oral  hearing.  They  are  received  for  these  specific  purposes  and  are, 
therefore,  to  be  used  and  disclosed  only  for  the  purpose  of  and  to  the  extent  necess¬ 
ary  for  the  proper  preparation  and  conduct  of  the  case.  Unless  the  other  party 

*  Also,  in  accordance  with  Article  16(6)  of  the  Court’s  Rules  of  Procedure,  particulars  of  applications 
originating  proceedings  are  summarised  in  the  Official  Journal  of  the  European  Communities. 
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authorises  disclosure,  the  confidentiality  of  his  pleadings  is  to  be  respected.  That  is 
the  general  reason  for  treating  such  pleadings  as  confidential.  More  specific  reasons 
for  non-disclosure  may  arise  in  particular  cases.  For  example  the  pleadings  may 
well  refer  to  deliberations  within  the  Council  which  under  the  Council’s  rules  of 
procedure  are  subject  to  professional  secrecy;  or  to  correspondence  between  the 
parties  or  to  negotiations  with  the  Commission,  which  are  confidential.  Disclosure 
may  prejudice  settlement  of  cases. 

There  is  no  general  rule  against  disclosing  one’s  own  pleadings.  In  practice  how¬ 
ever,  there  are  considerable  constraints  and  disclosure  must  be  considered  with 
great  care  in  each  case.  Defences  and  other  subsequent  pleadings  which  are  in 
response  to  those  of  the  other  party  will  almost  inevitably  disclose  the  nature  of  the 
other  party’s  case  and,  to  that  extent,  must  therefore  be  subject  to  the  same 
restraints  on  disclosure  as  apply  in  relation  to  the  pleadings  of  others.  Applications 
commencing  proceedings  against  a  community  institution  may  well  give  details  of 
the  institution’s  internal  proceedings  which  are  confidential  to  it  and  cannot  be 
revealed  without  its  consent. 

Circumstances  can,  as  you  know,  arise  in  which  disclosure  may  be  appropriate. 
The  1986  EEC  budget  case  was  an  instance  in  which  the  view  was  taken  that  it 
would  be  proper  to  show  the  application  to  Parliament,  although  only  on  the  basis 
that  it  would  be  seen  by  Members  alone.  That  application  was  of  course  available 
to  the  European  Parliament  as  well,  since  it  was  the  defendant  in  the  proceedings. 
Such  instances  will,  in  my  view,  be  rare. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Thirteen:  I.  A.  Coercion  and  use  of  force  short  of  war — unilateral 
acts — retorsion 

The  following  paragraphs  appeared  in  a  letter,  dated  2  August  1988,  sent 
to  Congressman  Udall  by  the  UK  Charge  d’Affaires  in  Washington  Mr 
B.L.  Crowe: 

3.  I  am  writing  to  you  now  about  one  other  aspect  of  the  draft  legislation  [Anti- 
Apartheid  Amendments  Act,  1988]  namely  the  provision  which  would  deny  the 
issue  of  leases  or  permits  for  exploration  or  development  of  oil,  gas  or  coal  in  the 
US  to  any  foreign  person  who  has  an  investment  in  South  Africa  or  breaches 
the  prohibition  on  oil  transportation.  From  the  UK’s  point  of  view,  this  would  be  a 
very  serious  prohibition  which  would  hit  two  major  British  companies  (BP  and 
Shell)  with  inevitable  consequences  for  Anglo-American  relations. 

4.  The  award  of  oil  licences  in  the  UK  is  generally  conducted  on  a  discretionary 
basis.  Where  a  foreign-owned  company  applies  for  a  licence  one  of  the  factors  taken 
into  account  is  the  extent  to  which  UK  companies  are  afforded  equitable  treatment 
when  applying  for  licences  in  the  foreign  country  concerned.  As  you  may  know, 
there  is  a  similar  reciprocity  provision  in  the  US,  in  the  Mineral' Leasing  Act  of 
1920. 

5.  If  the  US  introduced  legislation  which  resulted  in  BP  and  Shell  no  longer 
receiving  equitable  treatment  when  applying  for  US  licences,  then  the  British 
Government  would  certainly  come  under  strong  domestic  pressure  to  retaliate 
against  US  oil  companies  operating,  or  wishing  to  operate,  in  the  UK.  Given  the 
very  substantial  participation  of  US  oil  companies  in  the  North  Sea  as  well  as  the 
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importance  of  the  North  Sea  for  their  operations  this  is  a  situation  which  we  very 
much  hope  will  not  arise. 

I  am  sending  a  copy  of  this  letter  to  Congressman  Young  and  also  to  Congress¬ 
man  Huckaby  who  I  understand  intends  to  offer  an  amendment  on  this  subject. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  Part  Eight:  II. 
D.(item  of  12  October  1988),  above) 

Part  Thirteen;  I.  D.  C  'oercion  and  use  of  force  short  of  war — unilateral 
acts — intervention 

In  the  course  of  a  debate  on  the  subject  of  annual  United  Nations 
endorsement  of  principles  for  Cambodia  (Kampuchea),  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  Mr 
Timothy  Eggar,  stated: 

The  tragedy  is  that  annual  endorsement  should  be  necessary,  that  we  should 
have  to  say  again  and  again  that  these  basic  principles  should  apply  to  Cambodia  as 
they  apply  to  the  rest  of  the  world.  The  reason  that  we  have  to  do  that  is  simple  and 
straightforward  and  it  is  Vietnam’s  completely  illegal  occupation  of  Cambodia; 
indeed,  Vietnam’s  cynical  and  flagrant  disregard  for  the  principles  of  international 
law. 

(HC  Debs.,  vol.  125,  col.  1224:  21  January  1988) 

In  reply  to  a  question  on  the  subject  of  an  attack  by  South  African  armed 
forces  on  the  offices  of  the  African  National  Congress  in  Bulawayo  in  Janu¬ 
ary  1988,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote; 

So  far  as  we  know,  the  Zimbabwe  Government  have  not  claimed  that  the  South 
African  armed  forces  were  involved  in  the  attack.  However,  we  are  opposed  to 
cross-border  violations  in  either  direction  however  and  wherever  they  occur.  We 
have  consistently  urged  the  South  African  Government  to  respect  the  sovereignty 
and  territorial  integrity  of  their  neighbours. 

(HC  Debs.,  vol.  126,  Written  Answers,  cols.  640-1 :  3  February  1988) 

The  following  statement  was  issued  by  the  Foreign  and  Commonwealth 
Office  on  28  March  1988: 

The  Foreign  Secretary  has  heard  with  concern  of  this  morning’s  raid  by  the 
[South  African  Defence  Forces]  on  a  suburb  of  Gaberone.  We  condemn  this  latest 
provocative  act  by  the  SADF,  which  is  in  flagrant  breach  of  the  sovereignty  and 
territorial  integrity  of  Botswana. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  debate  on  21  April  1988  in  the  UN  Security  Council, 
the  UK  Permanent  Representative  to  the  UN,  Sir  Crispin  Tickell,  stated: 

In  October  1985  the  Palestine  Liberation  Organisation  in  Tunisia  was  the  target 
of  an  attack  which  constituted  a  grave  affront  to  Tunisian  sovereignty. 

(S/PV.  2807,  pp.  48-50) 

In  reply  to  a  question  on  the  subject  of  a  raid  into  Botswana  by  South 
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African  security  forces  on  28  March  1988,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

We  issued  a  statement  on  28  March  condemning  the  raid.  I  asked  the  South  Afri¬ 
can  ambassador  to  call  on  29  March  and  delivered  our  very  strong  protest.  On  31 
March  the  German  ambassador  in  Cape  Town  gave  a  similar  message  to  the  South 
African  Government  on  behalf  of  the  12  member  states  of  the  European  Com¬ 
munity. 

We  have  condemned  South  Africa’s  use  of  force  in  its  relations  with  Botswana 
and  its  other  neighbours.  We  shall  continue  to  urge  the  South  Africans  to  exercise 
restraint  and  to  co-operate  peacefully  with  their  neighbours. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  755:  27  April  1988) 

On  10  May  1988,  the  UK  representative,  Mr  J.  Birch,  stated  during  a 
debate  in  the  UN  Security  Council: 

There  is  now  a  10-year  history  of  destructive  intervention  by  Israeli  forces  in 
Lebanon  and  occupation  by  Israel  of  a  part  of  Lebanese  territory.  There  is  equally 
a  history  of  armed  attacks  mounted  from  Lebanese  territory  against  Israel.  This 
Council,  given  its  responsibility  for  the  maintenance  of  international  peace  and 
security,  cannot  ignore  them.  Both  forms  of  attack  are  unacceptable;  both  under¬ 
mine  the  stability  of  the  area;  both  make  more  difficult  the  achievement  of  the 
peace  and  security  which  Israel,  as  well  as  Lebanon,  has  the  right  to  expect.  But 
not  only  is  the  recent  Israeli  action  a  violation  of  Lebanese  sovereignty;  it  is  also  a 
disproportionate  response.  Far  from  providing  a  solution  to  the  problem  we  all 
recognize,  it  makes  the  solution  all  the  more  difficult.  We  continue  to  urge  Israel  to 
complete  its  withdrawal  from  southern  Lebanon  and  to  allow  the  United  Nations 
Interim  Force  in  Lebanon  to  deploy  its  forces  to  the  international  border,  in 
accordance  with  Security  Council  resolution  425  (1978). 

(S/PV.  2814,  p.  57) 

At  a  press  conference  held  by  the  Foreign  and  Commonwealth  Office  on 
7  September  1988,  a  spokesman  stated: 

.  .  .  we  had  seen  reports  of  deep  intrusions  into  Pakistan’s  air  space  by  Kabul 
regime  military  aircraft  and  of  attacks  by  them  on  villages  causing  civilian  deaths 
and  injuries  and  severe  damage.  If  these  reports  were  confirmed,  we  could  only 
condemn  the  brutal  and  blatant  violation  of  international  law  and  of  Pakistan’s  ter¬ 
ritorial  integrity. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  a  speech  to  the  UN  General  Assembly  on  17  November  1988,  the  UK 
Permanent  Representative  to  the  UN,  Sir  Crispin  Tickell,  referred  to  the 
Falkland  Islanders  and  continued: 

Six  years  ago  their  powerful  neighbour,  in  breach  of  international  law  and  the 
Charter  of  the  United  Nations,  invaded  and  occupied  the  Islands. 

(A/43/PV.54,  p.  31) 
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Part  Fourteen:  I.  B.  4.  Armed  conflicts — international  war — the  laws  of 
war — sea  warfare 

(See  Part  Fourteen:  III.  (item  of  12  April  1988),  below) 

Part  Fourteen:  I.  B.  7.  Armed  conflicts — international  tear — the  laics  of 
war — humanitarian  law 

(See  also  Part  Fourteen:  I.  B.  8.  and  I.  B.  10.  (item  of  30  March  1988), 
below) 

In  the  course  of  a  debate  in  a  House  of  Commons  Standing  Committee 
on  the  subject  of  the  Arms  Control  and  Disarmament  Bill,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  Mr  David  Mellor,  stated: 

.  .  .  the  four  Geneva  conventions  of  1949  deal  with  the  laws  of  war  and  cover 
the  protection  of  the  sick,  the  wounded  and  civilians  and  the  treatment  of  prisoners 
of  war.  The  United  Kingdom  and  the  majority  of  other  states  are  parties  to  those 
conventions.  As  the  hon.  Gentleman  pointed  out  in  moving  the  amendment,  two 
additional  protocols  were  drawn  up  in  1977  after  a  protracted  diplomatic  confer¬ 
ence.  The  aim  of  those  additional  protocols  was  to  supplement  and  update  conven¬ 
tions  on  such  matters  as  the  protection  of  civilians  and  the  environment  in  wartime. 
Protocol  1  deals  with  international  conflicts  and  protocol  2  with  civil  wars  and 
rebellions.  Overall,  the  protocols  mark  a  valuable  advance  in  humanitarian  law 
applicable  to  armed  conflicts. 

.  .  .  the  additional  protocols  deal  with  general  humanitarian  rules,  not  with  any 
specific  weapons.  The  banning  or  limiting  of  weapons  is  for  disarmament  negoti¬ 
ations  of  the  kind  that  we  have  already  considered.  The  protocols  entail  new  com¬ 
mitments.  Our  policy  is  not  to  become  a  party  to  binding  legal  instruments  until  we 
are  sure  that  they  do  not  conflict  with  other  obligations.  We  must  also  be  sure  that 
we  can  meet  the  new  commitments  in  full. 

It  is  essential  to  consider  all  the  implications  of  the  protocols,  both  nationally 
and  with  our  allies.  In  a  sense  that  is  the  answer  to  some  of  the  hon.  Gentleman’s 
questions,  for  example  about  the  Iran-Iraq  conflict.  That  may  reveal  clearly  that 
the  key  point  in  international  relations  is  not  that  people  sign  international  agree¬ 
ments,  but  that  they  abide  by  them.  We  are  not  willing  to  sign  any  international 
agreement  when  there  is  any  doubt  in  our  minds  about  whether  we  can  comply  in 
every  material  particular. 

In  the  context  of  the  NATO  Alliance,  it  is  important  that  there  should  be  the 
greatest  possible  measure  of  common  approach  among  the  allies,  particularly  at  the 
level  of  practical  implementation  which  is  the  real  test  of  these  obligations. 

We  must  recall  that  NATO  has  an  integrated  command  structure  and  we  must 
ensure,  for  example,  that  a  British  officer  under  Allied  command  is  not  ordered  to 
do  something  which  the  ally  may  legally  do  because  the  ally  is  not  a  party  to  certain 
arrangements,  but  which  our  soldiers  may  not.  That  is  why  we  feel  the  need  to  give 
this  careful  consideration.  That  was  the  view  of  our  predecessors  who  signed  the 
protocol,  but  did  not  ratify  it,  and  who,  indeed,  submitted  a  statement  of  under¬ 
standing  in  1977  to  the  effect  that  ‘The  new  rules  .  .  .  are  not  intended  to  have  any 
effect  on  and  do  not  regulate  or  prohibit  the  use  of  nuclear  weapons’. 
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The  position  on  the  NATO  Alliance  is  that  some  countries  will  ratify  the  proto¬ 
cols  and  some  will  not.  Belgium,  Denmark,  Iceland,  Italy,  the  Netherlands  and 
Norway  have  ratified  them.  France  has  acceded  to  protocol  2,  but  has  announced 
that  it  does  not  intend  to  accede  to  protocol  1.  The  United  States  announced  to  the 
Senate  that  it  wished  the  Senate  to  approve  ratification  of  protocol  2,  but  not  proto¬ 
col  1.  Some  countries  have  not  yet  reached  final  agreement. 

Clearly,  careful  thought  is  still  required.  However,  the  Government  appreciated 
that  such  thought  cannot  go  on  for  ever  and  we  are  intent  on  reaching  a  conclusion 
within  the  timescale  set  out  by  my  noble  Friend.  We  are  playing  a  leading  role  in 
the  discussions  on  how  a  common  approach  might  be  achieved.  But,  NATO  is  an 
alliance  of  democracies  and,  inevitably,  such  consultations  take  time. 

We  must  not  forget  the  direct  implications  for  the  Bill.  Verification  as  such  is  not 
provided  for  in  the  protocols.  Therefore,  even  if  we  ratified  them,  it  is  not  clear 
whether  the  Bill  will  have  any  relevance  to  what  will  ensue.  There  seems  little 
doubt  that  legislation  would  be  required  to  implement  certain  provisions  of  proto¬ 
col  1,  if  we  ratified  that.  Indeed,  primary  legislation  was  required  for  the  original 
Geneva  conventions.  For  example,  article  90  of  protocol  1  provides  for  an  inter¬ 
national  fact-finding  commission  to  investigate  violations  of  the  protocol  or  of  the 
conventions.  That  will  enter  into  force  only  when  20  states  party  make  declarations 
recognising  the  competence  of  the  commission.  So  far  only  nine  states — all  Euro¬ 
pean — have  done  so  out  of  the  70  states  party.  We  have  not  yet  decided  our  position 
on  the  commission  or  whether  the  facilities  for  its  members  require  primary  legis¬ 
lation.  ...  I  think  that  it  is  unlikely  that  the  Bill  will  provide  a  vehicle  for  ratifica¬ 
tion  were  we  minded  to  ratify  one  or  both  of  the  protocols. 

(HC  Standing  Committee  D,  Arms  Control  and  Disarmament  Bill,  cols.  1 13-14: 
12  November  1987) 


Part  Fourteen:  I.  B.  8.  Armed  conflicts — international  war — the  laws  of 
war — belligerent  occupation 

In  the  course  of  a  debate  in  the  House  of  Commons  on  the  subject  of 
events  in  the  West  Bank  and  Gaza,  reference  was  made  to  an  Israeli  pro¬ 
posal  to  deport  Palestinians  from  these  areas.  The  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Mr  David  Mellor,  stated: 

My  hon.  Friend  is  unquestionably  right  to  condemn  the  deportations.  They  are 
illegal  under  international  law,  and,  what  is  more,  thev  are  counter-productive  in 
their  practical  effect.  They  will  only  create  martyrs  and  make  a  difficult  situation 
even  worse.  I  hope  that  the  Government  of  Israel  will  pay  heed  to  what  the  United 
Nations  has  asked  and  suspend  the  policy  of  deportations. 

(HC  Debs.,  vol.  125,  col.  19:  n  January  1988;  see  also  HL  Debs.,  vol.  401  col. 
1228:  13  January  1988) 

On  1  February  1988,  in  the  UN  Security  Council,  the  UK  Permanent 
Representative  to  the  UN,  Sir  Crispin  Tickell,  stated: 

...  we  endorse  the  call  for  Israel  to  abide  by  its  obligations  under  the  Fourth 
Geneva  Convention  and  to  ensure  that  its  practices  as  the  occupying  Power  con¬ 
form  to  them.  There  is  no  doubt  that  the  Convention  applies  in  full  to  the  occupied 
territories.  We  see  no  merit  in  Israeli  arguments  to  the  contrary.  As  a  High 
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Contracting  Party  to  the  Convention,  we  shall  continue  to  do  all  in  our  power  to 
persuade  the  Government  of  Israel  in  this  sense. 

(S/PV.  2790,  p.  36) 

In  the  course  of  answering  questions  on  the  subject  of  the  Gaza  Strip,  the 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey 
Howe,  stated: 

I  agree  that  what  has  understandably  intensified  world  concern  about  the  Arab- 
Israel  dispute  is  the  position  not  only  in  Gaza  but  elsewhere  in  the  occupied  terri¬ 
tories.  There  can  be  no  doubt  that  Israel  should  withdraw,  as  part  of  a  comprehen¬ 
sive  peace  settlement,  from  the  territories  occupied  in  1967;  and  that,  meanwhile, 
she  should  administer  the  occupation  of  those  territories  in  compliance  with  inter¬ 
national  law  and  human  rights  standards. 

There  is  a  stark  contrast  between  the  conditions  of  those  who  live  in  refugee 
camps  and,  for  example,  the  Israeli  settlers,  who  live  in  illegal  occupation  of  the 
land  alongside  them.  The  presence  of  Israel  in  such  territories  is  contrary  to  inter¬ 
national  law,  as  resolution  after  resolution  of  the  United  Nations  have  recognised. 

If  the  existing  settlements  are  an  infringement  of  international  law,  by  the  same 
token  the  extension  of  such  settlements  is  a  still  further  infringement.  More  than 
that,  they  cannot  help  to  advance  or  consolidate  the  cause  of  peace.  They  seek  to 
entrench  the  occupation  of  illegally  occupied  territory.  They  act  as  a  challenge  to 
violence  in  the  opposite  direction,  which  itself  poses  a  threat  to  the  state  and  people 
of  Israel.  It  is  because  of  my  passionate  belief  in  the  right  of  Israel  and  its  people  to 
exist  as  a  state  within  secure  borders  that  I  urge  the  people  of  Israel  and  their 
leaders  to  recognise  the  need  to  turn  from  the  path  of  the  entrenchment  of  illegality 
and  to  embark  upon  the  process  of  negotiation  that  is  so  important. 

(HC  Debs.,  vol.  126,  cols.  960—2 ,  passim:  3  February  1988;  see  also  HC  Debs., 
vol.  128,  Written  Answers,  col.  599:  2  March  1988,  HL  Debs.,  vol.  496,  col.  371: 
3  May  1988,  and  HC  Debs.,  vol.  136,  Written  Answers,  col.  604 :  6  July  1988) 

In  reply  to  a  question  on  the  subjegt  of  ‘the  breach  of  international  law 
involved  in  the  deportation  of  Palestinians  from  the  occupied  territories  to 
the  Lebanon’,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote : 

We  have  already  made  representations  to  the  Israelis  bilaterally  and  together 
with  our  partners  in  the  Twelve.  We  voted  for  United  Nations  Security  Council 
resolutions  607  and  608  which  called  on  Israel  to  refrain  from  deporting  Palestinian 
civilians  and  to  ensure  the  safe  return  of  those  already  deported. 

(IIC  Debs.,  vol.  126,  Written  Answers,  col.  641  :  3  February  1988) 

In  a  speech  in  the  UN  Commission  on  Human  Rights  on  4  February 
1988,  the  UK  representative,  Mr.  H. Steel,  stated: 

The  problem  of  the  Occupied  Territories  is  one  which  rightly  engages  the 
concern  of  the  whole  international  community.  The  Government  of  the  United 
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Kingdom  regards  it  as  a  problem  of  the  highest  importance  and  urgency.  The  duty 
of  the  United  Nations  to  help  the  parties  find  a  just  and  lasting  solution  to  that 
problem  becomes  more  imperative  with  every  day  that  passes. 

There  are,  however,  many  facets  of  the  problem,  and  it  is  sometimes  necessary 
to  distinguish  clearly  between  them.  The  problem  as  a  whole  can  most  effectively 
be  dealt  with — and  a  solution  to  it  can  most  effectively  be  achieved — if  each  of  the 
competent  organs  of  the  United  Nations  focuses  its  attention  and  its  efforts  on  that 
facet  which  is  its  special  concern  and  to  which  its  own  mechanisms  are  most  appro¬ 
priate.  In  the  case  of  this  Commission,  the  facet  which  concerns  us  is,  of  course, 
the  undeniable  violations  of  the  human  rights  of  the  inhabitants  of  the  Occupied 
Territories.  That  is  what  demands  our  concentrated  attention  in  the  debate  on 
which  we  are  now  engaged  and  it  is  that  to  which  our  words  and  our  actions,  in  the 
form  of  any  resolutions  or  decisions  which  emerge  from  this  Commission,  should 
be  entirely  directed.  In  this  intervention,  therefore,  I  shall  not  follow  other 
speakers  who  have  thought  it  right  to  express  views  and  positions  on  wider  aspects 
of  the  problem  of  the  Occupied  Territories.  The  United  Kingdom  Government  is 
acutely  concerned  with  those  wider  aspects.  But  they  are  best  dealt  with — and  they 
are  in  fact  being  dealt  with — in  other  ways  and  bv  other  organs  of  the  United 
Nations.  Our  remit  in  this  Commission  is  the  violation  of  human  rights:  and  it  is 
on  the  violation  of  human  rights  that  we  must  now  focus  our  attention. 

The  United  Kingdom  Government  is  in  no  doubt,  and  we  do  not  see  how  any 
objective  and  fair-minded  observer  of  the  current  situation  can  be  in  any  doubt, 
that  the  human  rights  of  the  inhabitants  of  the  Occupied  Territories  are  indeed 
being  repeatedly  infringed.  It  gives  my  delegation  no  satisfaction — quite  the 
reverse — to  have  to  level  at  the  Government  of  Israel  the  criticism  in  this  regard 
that  we  now  find  ourselves  obliged  to  make.  The  United  Kingdom  regards  itself  as 
a  friend  of  Israel  and  a  firm  supporter  of  its  right,  together  with  all  States  within 
the  region,  to  secure  existence  within  recognised  borders,  simultaneously  with  pro¬ 
vision  for  the  legitimate  rights  of  the  Palestinian  people,  including  their  right  to 
self-determination.  But  it  is  precisely  in  our  capacity  as  a  friend  of  Israel  that  we 
now  speak  on  this  matter. 

As  others  have  said,  the  mischief  from  which  all  the  current  problems  spring  is 
the  continued  occupation  itself,  now  more  than  20  years  old.  My  Government  has 
frequently  made  clear  its  views  on  the  necessity  for  that  occupation  to  be  speedily 
brought  to  an  end  in  accordance  with  the  relevant  resolutions  of  the  Security  Coun¬ 
cil.  But  so  long  as  the  occupation  persists,  the  Government  of  Israel  is  under  both  a 
legal  and  a  moral  duty  to  respect,  scrupulously,  the  human  rights  of  the  inhabi¬ 
tants.  Specifically,  the  occupying  authorities  must  apply  all  the  provisions  of  the 
relevant  international  instruments  in  this  field.  In  company  with  all  the  other 
Members  of  the  European  Community,  the  United  Kingdom  Government  is 
firmly  of  the  opinion  that  Israel  is  bound  to  apply  in  the  Occupied  Territories  all 
the  appropriate  provisions  of  the  Fourth  Hague  Convention  of  1907  and  the 
Fourth  Geneva  Convention  of  1949  relating  to  the  Protection  of  Civilian  Persons  in 
Time  of  War.  We  have  heard  and  considered  the  arguments  to  the  contrarv  that 
have  been  advanced  from  time  to  time  on  behalf  of  the  Government  of  Israel.  We 

must  sa]v ,  with  respect  but  firmly  and  frankly,  that  we  consider  that  they  are  with¬ 
out  merit. 

^  In  relation  to  the  application  of  those  Conventions  the  United  Kingdom 
Government  remains  seriously  concerned  about  the  Israeli  policy  of  financing  and 
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encouraging  settlement  in  the  Occupied  Territories.  That  policy  constitutes  a  con¬ 
travention  of  article  49  of  the  Fourth  Geneva  Convention.  In  short,  it  is  illegal. 
Every'  new  settlement,  and  the  maintenance  of  every  existing  settlement,  is  a  viola¬ 
tion  of  international  law  and,  what  is  of  particular  concern  to  us  in  this  Com¬ 
mission,  it  is  a  violation  of  the  human  rights  of  the  population  of  the  Occupied 
Territories.  We  call  upon  the  Israeli  Government,  in  the  very  appropriate  language 
of  American  law,  to  ‘cease  and  desist’. 

What  I  have  just  referred  to,  and  condemned,  is  what  may  be  described  as  a  vio¬ 
lation  in  the  Occupied  Territories  of  the  human  rights  of  its  population  as  a  whole. 
No  less  of  concern  to  the  United  Kingdom  Government  and  to  this  Commission  is 
the  repeated  violation  of  the  human  rights  of  individual  members  of  that  popula¬ 
tion.  Speaking,  as  I  have  said,  as  the  representative  of  a  country  which  regards 
itself  as  a  friend  of  Israel,  the  list  of  such  violations  is  a  painful  one  to  enumerate.  It 
includes  such  totally  unacceptable  measures  as  collective  punishments,  harsh  travel 
restrictions  and  administrative  detention.  Violations  such  as  these  must  be  firmly 
condemned.  More  to  the  point,  they  must  be  brought  to  an  end.  We  are  especially 
exercised  about  the  deportation  of  Palestinians  from  the  Occupied  Territories.  The 
concern  of  the  international  community  has  been  made  clear  in  Security  Council 
Resolutions  607  and  608,  resolutions  which  my  Government  supported.  We  urge 
the  Government  of  Israel  to  comply  with  those  resolutions  and,  even  more 
urgently,  to  carry  out  no  further  deportations. 

These  violations  which  I  have  cited  are,  unfortunately,  not  just  a  recent  pheno¬ 
menon,  nor  is  this  the  first  occasion  on  which  my  Government  has  expressed  its 
grave  concern  about  them.  But,  as  we  all  know,  the  events  of  the  last  few  weeks 
have  given  them  a  special  and  bitter  topicality.  What  is  more,  tney  have  brought 
before  us  a  particularly  disturbing  element.  I  refer,  of  course,  to  the  indefensibly 
violent  response  of  the  Israeli  security  forces  to  recent  demonstrations  and  protests 
and  the  sometimes  brutal  methods  which  have  been  employed  to  deal  with  them.  It 
cannot  be  too  strongly  affirmed  that  it  is  the  legal  obligation  of  the  Government  of 
Israel — and  of  course  its  moral  obligation  is  no  less — to  exercise  its  responsibilities 
in  the  Occupied  Territories  in  a  humane  manner.  My  Government,  both  individu¬ 
ally  and  in  concert  with  the  other  Members  of  the  European  Community — for 
example,  in  a  demarche  made  by  the  Danish  Presidency  on  behalf  of  the  twelve 
Member  States  on  18  December  of  last  year — has  vigorously  represented  to  the 
Israeli  Government  its  unhappiness  with  the  extent  to  which,  as  we  see  it,  Israel 
has  fallen  short  of  a  full  discharge  of  this  basic  obligation.  Indeed,  we  have  seen 
examples  of  conduct  by  the  Israeli  security  forces  which,  it  must  be  said,  scarcely 
conform  with  civilised  standards. 


I  go  back  to  the  central  issue  before  us,  that  is  to  say,  the  human  rights  of  the 
inhabitants  of  the  Occupied  Territories  and  the  violation  of  those  human  rights. 
On  that  issue  a  clear  and  unequivocal  message  should  go  forth  from  this  Com¬ 
mission  to  the  Government  of  Israel.  If  it  is  to  have  the  necessary  authority  behind 
it,  it  should  be  a  message  which  all  of  us  here  can  support.  Its  thrust  must  therefore 
not  be  diverted,  and  its  impact  must  not  be  diluted  or  undercut,  by  the  introduc¬ 
tion  of  matters  not  strictly  within  our  province  as  the  Commission  on  Human 
Rights.  For  the  same  reason,  it  must  be  couched  in  measured  and  sober  language 
to  which  we  can  all  subscribe.  It  must  say  to  the  Government  of  Israel  that  the 
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violations  of  human  rights  which  have  taken  place,  and  are  still  taking  place,  in  the 
Occupied  Territories  are  not  acceptable  to  the  international  community  and  that 
they  must  cease. 

It  is  the  earnest  desire  of  the  United  Kingdom  Government  that,  at  the  end  of 
these  discussions,  we  may  jointly  bend  our  efforts  to  the  evolution  and  enunciation 
of  such  a  message.  That  is  a  task  in  which  my  delegation  is  prepared  to  cooperate 
willingly  and  in  good  faith. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN. 4/1988/ 
SR. 6,  pp.  13-15) 

The  following  reply  to  a  question  was  given  at  a  press  conference  held  by 
the  Foreign  and  Commonwealth  Office  on  12  April  1988: 

Spokesman  said  we  unreservedly  deplored  the  deportation  of  eight  Palestinians 
from  Occupied  Territories  to  the  Lebanon  by  the  Israeli  authorities  and  the  threat 
that  twelve  more  would  follow. 

Our  opposition  to  the  policy  of  deportation  is  clearly  on  the  record.  This  action 
by  the  Israelis  is  in  clear  defiance  of  the  will  of  the  overwhelming  majority  of  the 
international  community  (UN  Security  Council  Resolutions  607  and  608:  January 
1988). 

These  deportations  are  a  clear  breach  of  international  law.  They  will  serve 
further  to  increase  bitterness  in  the  Occupied  Territories  and  make  the  continuing 
search  for  a  solution  ever  more  difficult. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

During  a  debate  in  the  Security  Council,  the  UK  representative,  Mr  J. 
Birch,  stated  on  15  April  1988: 

The  provocative  and  often  lethal  actions  of  armed  settlers  in  the  occupied  terri¬ 
tories  against  the  inhabitants  have  drawn  increasing  attention.  Collective  punish¬ 
ments,  including  the  demolition  of  houses,  have  become  more  common. 
Deportations  in  disregard  of  this  council’s  resolutions  607  (1988)  and  608  (1988) 
have  again  taken  place,  and  more  are  envisaged.  Arbitrary  economic  measures  have 
been  taken  against  the  population,  causing  hardship  and  suffering. 

This  Council  has  long  pointed  out  that  such  measures  on  the  part  of  the  occupy¬ 
ing  authorities  are  unacceptable.  They  are  more;  they  are  immoral,  illegal  and  poli¬ 
tically  self-defeating.  The  purpose  of  the  Fourth  Geneva  Convention  of  1949  was 
to  spare  the  world  such  abuses  and  such  degradation  to  both  occupied  and  occupier 
alike. 

(S/PY.  2806,  pp.  49-50) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  regularly  urge  Israel  to  administer  the  occupied  territories  in  accordance 
with  international  law  and  human  rights  standards.  We  particularly  deplore  the  use 
of  live  ammunition,  deportations  and  collective  punishments,  and  other  excessive 
measures  of  repression. 

(HC  Debs.,  vol .  132,  Written  Answers,  col.  461  :  4  May  1988) 

In  the  course  of  a  debate  on  the  subject  of  the  Middle  East,  the  Minister 
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of  State,  Foreign  and  Commonwealth  Office,  Mr  William  Waldegrave, 
stated : 

Although  those  improvements  in  economic  conditions  are  important,  they  will 
not  reduce  the  deep  despair  and  frustration  of  Palestinians  in  the  occupied  terri¬ 
tories,  which  led  to  the  present  disturbances.  No  one  doubts  that  the  stifling  of 
economic  activity,  to  protect  Israeli  industry,  and  the  innumerable  restrictions  and 
petty  humiliations — which  my  hon.  Friend  the  Member  for  Bournemouth,  East 
said  were  being  inflicted  on  people  who  are  regarded  as  second  class;  in  short,  the 
occupation  itself— provoked  the  inevitable  reaction.  We  do  not  believe  that  the 
uprising  was  organised  from  the  outside,  and  the  extent  of  outside  influence  should 
not  be  exaggerated.  It  was  a  spontaneous  and  inevitable  upsurge  of  protest  against 
the  occupation.  Its  momentum  is  maintained  primarily  by  young  people  in  the 
occupied  territories.  This  problem  has  been  compounded  by  Israeli  tactics,  such  as 
excessive  use  of  force  by  soldiers  who  are  not  trained  for  such  tasks  and  depor¬ 
tations  and  collective  punishment  contrary  to  international  law.  We  surely  all  con¬ 
demn  such  measures. 

We  acknowledge  Israel’s  responsibility,  pending  its  withdrawal,  to  maintain 
order  in  the  occupied  territories,  but  the  responsibility  must  be  discharged  in 
accordance  with  international  law  and  human  rights  standards.  The  Geneva  con¬ 
vention  applies  to  the  occupied  territories,  and  Israel  should  observe  its  provisions. 

(HC  Debs.,  vol.  138,  col.  808:  29  July  1988) 

At  a  press  conference  held  by  the  Foreign  and  Commonwealth  Office  on 
7  September  1988,  a  spokesman  stated: 

.  .  .  we  had  noted  reports  of  the  arrests  of  Palestinians  in  the  West  Bank.  The 
Israelis  were  well  aware  of  our  views;  that  they  should  fulfil  scrupulously  their  obli¬ 
gations  under  international  law  in  the  exercise  of  their  responsibilities  as  the  occu- 
pying  power. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  debate  on  the  subject  of  Israeli  activities  in  the  occu¬ 
pied  territories,  the  Minister  of  State,  Mr  William  Waldegrave,  said: 

I  recently  protested  to  the  retiring  Israeli  ambassador,  Mr  Avner,  about  the  use 
of  plastic  bullets.  I  think  that  my  hon.  Friend  understands  that  these  are  not  baton 
rounds  but  plastic  bullets  fired  by  high  explosive  charges.  We  registered  a  protest, 
as  did  the  United  States  Government,  about  the  casualties  caused  by  those  plastic 
bullets.  The  Israeli  Government  know  very  well  that  Her  Majesty’s  Government 
believe  that  they  are  sleep  walking  to  disaster  by  their  treatment  of  the  people  in  the 
occupied  territories. 

(HC  Debs.,  vol.  138,  col.  876:  19  October  1988;  see  also  ibid.,  vol.  142,  Written 
Answers,  col.  joj:  30  November  1988) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  Gaza 
and  the  West  Bank,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Glenarthur,  stated: 

Our  view  is  clear.  Pending  its  withdrawal  as  part  of  a  comprehensive  settlement 
in  accordance  with  Security  Council  Resolution  No.  242,  Israel  has  a  duty  to 
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administer  the  occupied  territories  in  accordance  with  international  law  and  human 
rights  standards. 

We  agree  of  course  that  Israel  has  the  right,  indeed  the  responsibility,  to  ensure 
public  order  and  safety  in  the  occupied  territories.  Article  43  of  the  1907  Hague 
regulations  states  this  unambiguously;  but  there  are  limits.  The  maintenance  of 
public  order  cannot  justify  the  use  of  excessive  force,  including  live  ammunition 
and  plastic  bullets  fired  at  close  range  and  beatings  of  unarmed  persons.  The 
figures  I  have  already  quoted  testify  to  the  results  of  these  policies.  But  they  have 
not  weakened  Palestinian  resolve;  rather,  every  funeral  strengthens  it. 

We,  like  the  great  majority  of  the  international  community,  maintain  that  the 
fourth  Geneva  convention  relative  to  the  protection  of  civilian  persons  in  time  of 
war  of  1 2th  August  1949  applies  to  the  occupied  territories.  There  is  no  substance 
in  Israeli  claims  to  the  contrary.  In  our  view  the  deportation  of  Palestinians  from 
the  occupied  territories — 32  so  far  this  year — contravenes  Article  49  of  the  fourth 
Geneva  convention  .  .  .  This  policy  has  been  widely  condemned,  most  notably  in 
Resolutions  607  and  608  passed  by  the  United  Nations  Security  Council  earlier  this 
year.  Population  transfer,  whatever  the  numbers  involved,  is  unacceptable. 

Collective  punishments,  too,  such  as  the  demolition  of  houses  .  .  .  are  prohi¬ 
bited  not  only  by  Article  50  of  the  1907  Hague  regulations  but  also  by  Article  33  of 
the  fourth  Geneva  convention.  They  conflict,  sadly,  with  Israel’s  proud  traditions 
of  justice  and  observance  of  the  rule  of  law.  They  only  add  to  the  sum  of  Palesti¬ 
nian  grievances.  Israeli  apologists  sometimes  argue  that  these  punishments  are  pro¬ 
vided  for  in  regulations  surviving  from  the  British  Mandate.  Let  me  take  this 
opportunity  to  make  clear  .  .  .  that  such  is  not  the  view  of  Her  Majesty’s  Govern¬ 
ment.  As  a  result  of  the  Palestinian  (Revocations)  Order  In  Council  1948,  the 
Palestine  (Defence)  Order  In  Council  1937,  and  the  Defence  Regulations  made 
under  it,  have  not  been  in  force,  as  a  matter  of  English  law,  since  the  making  of  the 
1948  revocation  order.  If  the  Israelis  now  seek  to  apply  the  same  or  similar  regula¬ 
tions,  that  is  their  decision  for  which  they  must  take  responsibility. 

I  can  confirm  .  .  .  that  schools  and  universities  in  the  occupied  territories  have 
been  closed  by  the  Israelis  on  security  grounds.  We  and  our  European  partners 
have  made  representations  to  the  Israelis  but  have  been  unable  to  convince  them  to 
take  a  different  view  of  their  security  problems.  .  .  . 

We  have  repeatedly  raised  with  the  Israelis  these  and  other  breaches  of  the 
fourth  Geneva  convention.  The  Twelve  approached  the  Israelis  earlier  this  year 
about  deportations;  there  have  been  no  more  deportations  since  our  demarche  on 
18th  August.  My  honorable  friend  the  Minister  of  State  raised  the  use  of  plastic 
bullets  with  the  Israeli  ambassador  in  September  and  the  Twelve  followed  up  in 
Jerusalem  in  October.  We  have  also  taken  up  a  number  of  individual  cases  in  some 
of  which  the  action  we  sought  has  subsequently  been  taken.  The  Foreign  Minister 
of  Greece,  speaking  on  behalf  of  the  Twelve  in  this  week’s  General  Assembly 
debate  on  Palestine  in  Geneva,  called  once  again  on  Israel  to  respect  the  Conven¬ 
tion.  The  Israelis  can  therefore  be  in  no  doubt  of  our  views  on  this  matter.  We  shall 
of  course  be  ready  to  take  up  with  them  further  breaches  of  the  Convention. 

The  noble  Lord,  Lord  Mayhew,  suggested  a  new  body  to  monitor  Israeli 
breaches  of  the  Convention.  We  and  our  partners  in  the  Twelve  already  work 
together  to  monitor  Israeli  practices  in  the  occupied  territories  and  take  up  specific 
cases  as  appropriate.  Therefore,  while  I  hear  what  the  noble  Lord  says,  I  have  to 
say  that  we  do  not  consider  that  additional  machinery  is  needed.  Nor  do  we  think 
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that  cancellation  of  the  EC’s  agreements  with  Israel,  which  are  similar  to  those  the 
EC  has  with  other  Mediterranean  states,  would  help  to  secure  Israeli  compliance 
with  the  Convention.  Economic  sanctions  are  not  the  answer  to  the  complex  prob¬ 
lems  of  the  Middle  East. 

(HL  Debs.,  vol.  502,  cols.  1113-4:  15  December  1988) 

Part  Fourteen:  I.  B.  10.  Aimed  conflicts — international  war — the  laws  of 
war — nuclear,  bacteriological  and  chemical  weapons 

(See  also  Part  Fourteen:  I.  B.  7.,  above) 

At  a  press  conference  held  by  the  Foreign  and  Commonwealth  Office  on 
23  March  1988,  a  spokesman  said  that  Her  Majesty’s  Government  ‘strongly 
condemned  the  use  of  chemical  weapons  anywhere  and  called  for  the  com¬ 
plete  cessation  of  the  use  of  any  such  weapons,  which  was  in  violation  of  the 
Geneva  Protocol  of  1925’. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

At  a  press  conference  held  on  30  March  1988,  the  spokesman  referred  to 
the  Iraqi  use  of  chemical  weapons  against  the  civilian  population  of  the 
town  of  Halabja  and  continued: 

This  represents  a  serious  and  grave  violation  of  the  1925  Geneva  Protocol  and 
international  humanitarian  law.  The  UK  condemns  unreservedly  this  and  all  other 
uses  of  chemical  weapons. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question  on  the  subject  of  Ethiopia,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  have  no  evidence  that  the  Ethiopian  Army  intends  to  use  such  weapons.  The 
United  Kingdom  unreservedly  condemns  the  use  of  chemical  weapons  anywhere. 

(HC  Debs.,  vol.  132,  Written  Answers,  col.  232 :  28  April  1988) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State  for 
Defence  Procurement  wrote  in  part: 

Under  the  terms  of  the  United  States/United  Kingdom  ‘Agreement  for  Co¬ 
operation  in  the  Uses  of  Atomic  Energy  for  Mutual  Defence  Purposes  of  1958’ 
(Cmnd.  537  (as  amended)),  United  States  consent  is  required  for  the  transfer  by 
the  United  Kingdom  to  a  third  party  of  information  and  technology  covered  by 
that  agreement. 

(HC  Debs.,  vol.  136,  Written  Answers,  cols.  S2g~30 :  5  July  1988) 

At  a  press  conference  held  on  2  September  1988,  the  spokesman  referred 
to  reports  of  Iraqi  military  activity  against  the  Kurds.  He  continued: 

The  British  Government’s  position  on  the  use  of  chemical  weapons  was  of  course 
well  known  to  the  Iraqis.  We  condemned  any  breach  of  the  1925  Protocol. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  debate  on  the  subject  of  Kurdish  human  rights,  the 
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Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Glenarthur, 
stated : 

...  of  course  we  utterly  condemn  the  use  of  chemical  warfare  from  whatever  source. 
It  is  a  major  threat  to  international  security.  We  condemned  chemical  warfare  by  Iran 
and  Iraq  in  the  Iran-Iraq  conflict,  especially  by  Iraq  against  Iranian  civilians.  The 
Foreign  Office  issued  a  statement  about  all  that  on  2nd  September.  We  made  clear 
our  views  to  the  Iraqi  Ambassador  on  6th  and  8th  October,  as  did  my  right  honour¬ 
able  and  learned  friend  the  Foreign  Secretary  to  the  Iraqi  Minister  of  State  for 
Foreign  Affairs  on  21st  September.  We  have  also  joined  in  the  United  Nations’  call 
for  an  authoritative  independent  investigation  into  chemical  warfare  by  Iraq. 

(HL  Debs.,  vol.  501,  col.  5:31  October  1988;  see  also  HC  Debs.,  vol.  140,  Writ¬ 
ten  Answers,  cols.  268-9  :  10  November  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

We  are  party  to  both  the  1925  Geneva  protocol  which  prohibits  the  use  in  war  of 
chemical  and  biological  weapons,  and  the  1972  biological  weapons  convention 
which  prohibits  the  development,  production  and  stockpiling  of  biological  and 
toxin  weapons. 

(HC  Debs.,  vol.  140,  Written  Answers,  col.  205:  9  November  1988) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  1963  partial  test  ban  treaty  does  not  require  the  parties  to  it  to  set  a  date  for 
the  ending  of  all  nuclear  tests.  The  parties  to  the  treaty  state  as  their  principal  aim 
the  speediest  possible  achievement  of  an  agreement  on  general  and  complete  dis¬ 
armament.  The  cessation  of  nuclear  testing  is  clearly  linked  with  this.  For  as  long 
as  we  rely  for  our  security  on  deterrence  based  in  part  on  the  possession  of  nuclear 
weapons  we  will  need  to  test  them  at  a  minimum  level.  The  cessation  of  nuclear 
testing,  therefore,  remains  a  long-term  goal. 

(HC  Debs.,  vol.  143,  Written  Answers,  col.  jiy  :  8  December  1988) 

Part  Fourteen:  I.  B.  12.  Anned  conflicts — international  war — the  laws  of 
war — termination  of  war,  treaties  of  peace,  termination  of  hostilities 

(See  Part  Eleven:  II.  A.  6.  (material  on  the  subject  of  the  Treaty  of 
Peace  with  Japan),  above) 

Part  Fourteen:  III.  Anned  conflicts — self-defence 

(See  also  Part  Nine:  IX.  (item  of  February  1987),  above) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Under  article  51  of  the  United  Nations  charter,  a  state  actively  engaged  in  armed 
conflict,  such  as  Iran,  is  entitled  in  exercise  of  its  inherent  right  of  self-defence  to 
stop  and  search  a  foreign  merchant  ship  on  the  high  seas  if  there  is  reasonable 
ground  for  suspecting  that  the  ship  is  taking  arms  to  the  other  side  for  use  in  the 
conflict.  This  is  an  exceptional  right:  if  the  suspicions  prove  to  be  unfounded  and  if 
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the  ship  has  not  committed  acts  calculated  to  give  rise  to  suspicion,  then  the  ship’s 
owners  have  a  good  claim  for  compensation  for  loss  caused  by  the  delay. 

(HC  Debs.,  vol.  127,  Written  Answers,  col.  727:  15  February  1988) 

In  the  course  of  a  speech  on  17  March  1988  in  the  UN  Security  Council 
on  the  subject  of  the  Falkland  Islands,  the  UK  Permanent  Representative 
to  the  UN,  Sir  Crispin  Tickell,  stated: 

At  the  beginning  of  1982,  that  is  to  say  following  the  events  of  1977  to  which  the 
Minister  referred,  the  British  and  Argentine  Governments  were  engaged  in  dis¬ 
cussions  about  the  Falkland  Islands.  The  islands  themselves  were  guarded — if  that 
is  the  right  word — by  less  than  50  lightly-armed  soldiers.  On  2  April  1982  the 
islands  were  suddenly  invaded  by  over  10,000  Argentine  troops. 

The  Security  Council  adopted  resolution  502  (1982),  a  mandatory  resolution, 
which  demanded  the  immediate  withdrawal  of  all  Argentine  forces  from  the 
islands.  The  Argentine  Government,  in  breach  of  its  obligations  under  the 
Charter,  ignored  it.  In  consequence  my  Government  exercised  its  inherent  right  to 
self-defence  enshrined  in  Article  51  of  the  Charter,  and  at  distressing  cost  to 
human  life — British  and  Argentine — expelled  the  invaders.  We  are  determined 
that  no  such  catastrophe  should  happen  again.  Indeed  we  should  be  in  dereliction 
of  our  duty  under  Article  73  of  the  Charter  were  we  not  to  take  the  necessary  steps 
to  safeguard  the  security  of  the  people  of  the  islands. 

(S/PV.  2800,  pp.  14-16) 

In  a  memorandum  dated  12  April  1988  prepared  by  the  Middle  East 
Department  of  the  Foreign  and  Commonwealth  Office  for  the  Foreign 
Affairs  Committee  of  the  House  of  Commons  examining  UK  policy 
towards  the  Iran/Iraq  conflict  the  following  paragraph  appeared: 

UK  Policy  on  belligerency 

12.  The  UK  upholds  the  principle  of  freedom  of  navigation  on  the  high  seas, 
and  condemns  all  violations  of  the  law  of  armed  conflict  including  attacks  on  mer¬ 
chant  shipping.  Under  Article  51  of  the  UN  Charter,  a  state  actively  engaged  in 
armed  conflict  (as  in  the  case  of  Iran  and  Iraq)  is  entitled  in  exercise  of  its  inherent 
right  of  self-defence  to  stop  and  search  a  foreign  merchant  ship  on  the  high  seas  if 
there  is  reasonable  ground  for  suspecting  that  the  ship  is  taking  arms  to  the  other 
side  for  use  in  the  conflict.  This  is  an  exceptional  right:  if  the  suspicion  proves  to 
be  unfounded  and  if  the  ship  has  not  committed  acts  calculated  to  give  rise  to  suspi¬ 
cion,  then  the  ship’s  owners  have  a  good  claim  for  compensation  for  loss  caused  by 
the  delay.  This  right  would  not  however  extend  to  the  imposition  of  a  maritime 
blockade  or  other  forms  of  economic  warfare. 

(Parliamentary  Papers,  1987-8,  HC,  Paper  179-II,  p.  120) 

In  giving  oral  evidence  to  the  above  Committee  on  20  April  1988,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr  David  Mellor, 
said: 

What  is  clear  is  that  the  Iranians  are  put  on  notice  that  if  they  persist  in  mining 
international  sea  lanes  in  a  way  which  causes  damage  certainly  to  United  States 
interests,  they  must  expect  a  measured  and  proportionate  response,  relying  on  the 
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right  of  any  sovereign  state  to  take  actions  in  self-defence  under  Article  51  of  the 
United  Nations  Charter. 

(Ibid.,  p.  124) 

During  a  debate  on  the  subject  of  the  Middle  East,  the  Secretary  of  State 
for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey  Howe,  stated: 

But,  in  the  light  of  the  very  concern  expressed  by  the  right  hon.  Gentleman 
about  the  continuation  of  the  conflict,  it  is  equally  right  to  accept  the  general  right 
of  foreign  naval  forces  present  in  the  Gulf  upholding  the  freedom  of  navigation, 
under  article  51  of  the  charter,  to  defend  themselves.  The  statement  clearly 
reaffirmed — I  hope  that  the  right  hon.  Gentleman  does  not  doubt  this — the  legit¬ 
imacy  as  a  matter  of  principle  of  action  taken  in  self-defence. 

(HC  Debs.,  vol.  136,  col.  1046:  6  July  1988) 

In  the  course  of  a  debate  on  15  July  1988  in  the  UN  Security  Council  on 
the  subject  of  the  destruction  of  an  Iranian  airliner  by  US  military  action  in 
the  Gulf,  the  UK  representative,  Mr  J.  Birch,  stated: 

Despite  resolution  598  (1987),  fighting  has  continued  between  Iran  and  Iraq, 
with  frequent  attacks,  contrary  to  international  law,  on  merchant  shipping  in  inter¬ 
national  waters. 

My  country,  like  others  represented  around  this  table,  has  continued  to  exercise 
its  right  to  protect  its  shipping  in  international  waters  against  such  attacks.  The 
role  of  our  own  naval  forces  in  the  Gulf  is  strictly  non-confrontational,  and  is  con¬ 
fined  wholly  to  protection.  It  is  entirely  appropriate  for  any  such  forces  to  exercise 
the  right  to  self-defence  confirmed  by  Article  51  of  the  Charter.  In  common  with 
all  Member  States,  our  concern  is  to  uphold  international  law  and  the  principle  of 
freedom  of  navigation. 

(S/PV.  2819,  p.  6) 

Part  Fifteen:  I.  A.  Neutrality,  non-belligerency — legal  nature  of  neutra¬ 
lity — land  warfare 

In  reply  to  a  question  on  the  subject  of  the  supply  of  military  equipment 
to  Morocco  ‘in  light  of  Her  Majesty’s  neutrality  in  western  Sahara’,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Our  policy  of  strict  impartiality  over  the  western  Sahara  does  not  preclude  the 
sale  of  conventional  military  equipment  to  friendly  Governments  in  the  region. 
(HC  Debs.,  vol.  131,  Written  Answers,  col.  jj:  12  April  1988) 

Part  Fifteen:  I.  B.  Neutrality,  non-belligerency — legal  nature  of  neutra¬ 
lity— sea  warfare 

In  the  course  of  replying  to  a  question  on  the  subject  of  Iraqi  attacks  on 
British-registered  vessels  in  the  Gulf,  the  Minister  of  State  for  the  Armed 
Forces  wrote  in  part: 

.  .  .  Iraq  has  consistently  claimed  the  right,  in  defiance  of  international  law,  to 
attack  any  shipping  helping  to  sustain  Iranian  economic  activity. 

(HC  Debs.,  vol.  137,  Written  Answers,  col.  864  :  22  July  1989) 
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I.  Multilateral  Agreements  Signed  by  the  United 

K  INGDOM  IN  19881 


Title 

Place  and 
Date 

UK  Signature 

Text 2 

Protocol  of  Amendment  to 

Brussels, 

22.9.1987 

Misc.  No.  4 

the  International  Convention 
on  the  Harmonized 

24.6.1986 

(ratification) 

(1987)  (Cm. 

109) 

Commodity  Description  and 
Coding  System,  Brussels, 
14.6.1983 

International  Natural  Rubber 

Geneva, 

18. 12. 1987 

Misc.  No.  9 

Agreement,  1987 

20.3.1987 

(1988)  (Cm. 

468) 

Amendments  to  the 

Washington, 

31. 12. 1988 

TS  No.  32 

Agreement  of  8.4.1959 
establishing  the  Inter- 
American  Development  Bank 
and  to  the  General  Rules 

24.12.1987 

(entry  into  force) 

(1988)  (Cm. 

377) 

governing  Admission  of 
Non-regional  Countries  to 
Membership  of  the  Bank 
[Resolution  AG-8/87] 

Protocol  for  the  Suppression 

Montreal, 

26.10.1988 

Misc.  No.  6 

of  Unlawful  Acts  of  Violence 

24.2.1988 

(1988)  (Cm. 

378) 

at  Airports  serving 

International  Civil  Aviation, 
supplementary  to  the 

Convention  for  the 

Suppression  of  Unlawful  Acts 
against  the  Safety  of  Civil 
Aviation,  done  at  Montreal  on 

23.9. 1971 

Convention  for  the 

Rome, 

22.9. 1988 

Suppression  of  Unlawful  Acts 
against  the  Safety  of  Maritime 

10.3.1988 

Navigation 


1  Information  supplied  by  the  Foreign  and  Commonwealth  Office.  The  table  includes 
some  agreements  signed  by  the  United  Kingdom  before  1988,  where  information  was  not 
previously  available.  The  information  is  correct  as  at  January  1989,  although  in  some  cases 
information  available  since  that  time  has  been  included. 

2  Publication  is  in  various  series  of  UK  Command  Papers,  namely:  Misc.  =  Miscellaneous 
Series;  TS  =  Treaty  Series;  Cm.  =  Command  Paper  number. 
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Convention  for  the 

Suppression  of  Unlawful  Acts 
against  the  Safety  of  Fixed 
Platforms  on  the  Continental 
Shelf 

Rome, 

10.3. 1988 

22.9.1988 

Agreement  among  the 
Government  of  the  United 
States  of  America, 
Governments  of  Member 

States  of  the  European  Space 
Agency,  the  Government  of 
Japan  and  the  Government  of 
Canada  on  Co-operation  in 
the  Detailed  Design, 
Development,  Operation  and 
Utilization  of  the  Permanently 
Manned  Civil  Space  Station 

Washington, 

29.9.1988 

29.9.1988 

Protocol  to  the  1979 
Convention  on  Long-Range 
Transboundary  Air  Pollution 
concerning  the  Control  of 
Emissions  of  Nitrogen  Oxides 
or  their  Transboundary 

Fluxes 

Sofia, 

31. 10. 1988 

1. 11. 1988 

Protocol  for  the  Accession  of 

London, 

14. 11.1988 

Misc.  No.  4 

the  Portuguese  Republic  and 
the  Kingdom  of  Spain  to  the 
Treaty  of  Economic,  Social 
and  Cultural  Collaboration 
and  Collective  Self-Defence, 
signed  at  Brussels  on 
17.3.1948,  as  amended  by  the 
Protocol  Modifying  and 
Completing  the  Brussels 
Treaty,  signed  at  Paris  on 
23.10.1954  (with  Exchange  of 
Letters) 

14. 11. 1988 

(1989)  (Cm.  575) 

Convention  against  Illicit 
Traffic  in  Narcotic  Drugs  and 

Vienna, 
19.12. 1988 

20.12.1988 

Psychotropic  Substances 


585 


INTERNATIONAL  LAW  1988 

II.  Bilateral  Agreements  Signed  by  the  United 

Kingdom  in  19881 


Country  and  Title 
AUSTRALIA 

Treaty  concerning  the  Investigation  of 
Drug  Trafficking  and  Confiscation  of 
the  Proceeds  of  Drug  Trafficking 
Exchange  of  Notes  further  amending  the 
Agreement  on  Air  Services  signed  at 
London  on  7.2.1958 

BAHAMAS 

Agreement  concerning  the  Investigation 
of  Drug  Trafficking  and  Confiscation  of 
the  Proceeds  of  Drug  Trafficking 

BELGIUM 

Exchange  of  Notes  concerning 
termination  of  the  Exchange  of  Notes 
between  the  Government  of  the  UK  and 
the  Government  of  the  USSR 
concerning  Deep  Seabed  Mining  Areas, 
and  the  Agreement  between  the 
Governments  of  Canada,  the  Kingdom 
of  Belgium,  the  Republic  of  Italy,  the 
Kingdom  of  the  Netherlands  and  the 
USSR  on  the  Resolution  of  Practical 
Problems  with  respect  to  Deep  Seabed 
Mining  Areas  signed  at  New  York  on 
14.8. 1987 

BELIZE 

Exchange  of  Notes  amending  the  Public 
Officers’  Pensions  (Belize)  Agreement 
1981  signed  at  Belmopan  on  29.9.1981 

BOLIVIA 

Agreement  for  the  Promotion  and 
Protection  of  Investments 


Place  and  Date 

Text 2 

Canberra,  3.8.1988 

Australia  No.  1  (1988) 
(Cm.  503) 

Canberra, 

TS  No.  8  (1989) 

4/23.8. 1988 

(Cm.  661) 

Nassau,  28.6.1988 

Bahamas  No.  1  (1988) 
(Cm.  475) 

Brussels,  14.8. 1987 

TS  No.  34  (1988) 

(Cm.  3%),  p.  17 

Belmopan,  TS  No.  54  (1988) 

17.7.1987/28.3.1988  (Cm.  462) 


La  Paz,  24.5.1988 


1  Information  supplied  by  the  Foreign  and  Commonwealth  Office.  The  table  includes 
some  agreements  signed  by  the  United  Kingdom  before  1988,  where  information  was  not 
previously  available.  The  information  is  correct  as  at  January  1989,  although  in  some  cases 
information  available  since  that  time  has  been  included. 

2  Publication  is  in  varous  series  of  UK  Command  Papers,  including  Treaty  Series  (TS). 
Cm.  =  Command  Paper  number. 
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Country  and  Title 

BRAZIL 
Exchange  of  Notes  concerning 
Co-operation  in  Preventing  and 
Suppressing  Illicit  Cultivation, 
Production,  Distribution  and  the 
Improper  Use  of  Narcotics  and 
Psychotropic  Substances  (The  UK/ 
Brazil  Drugs  Agreement  1988) 

CANADA 

Exchange  of  Notes  concerning 
termination  of  the  Exchange  of  Notes 
between  the  Government  of  the  UK  and 
the  Government  of  the  USSR 
concerning  Deep  Seabed  Mining  Areas, 
and  the  Agreement  between  the 
Governments  of  Canada,  the  Kingdom 
of  Belgium,  the  Republic  of  Italy,  the 
Kingdom  of  the  Netherlands  and  the 
USSR  on  the  Resolution  of  Practical 
Problems  with  respect  to  Deep  Seabed 
Mining  Areas  signed  at  New  York  on 
14.8.1987 

Agreement  concerning  Air  Services 
Treaty  on  Mutual  Assistance  in 
Criminal  Matters  (Drug  Trafficking) 

ECUADOR 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Ecuador 
Debt  Agreement  No.  3  (1988)) 

EGYPT 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Egypt 
Debt  Agreement  No.  1  (1988)) 

FRANCE 

Agreement  relating  to  the  Delimitation 
of  the  Territorial  Sea  in  the  Straits  of 
Dover 

GABON 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Republic 
of  Gabon  Debt  Agreement  No.  2 
(1988)) 

GRENADA 

Agreement  for  the  Promotion  and 
Protection  of  Investments 


Brasilia,  8.11.1988 


Ottawa,  14.8.1987  TS  No.  34  (1988) 

(Cm.  383),  p.  17 


Ottawa,  22.6.1988 
Ottawa,  22.6.1988 


London,  4/8.8.1988  TS  No.  72  (1988) 

(Cm.  514) 


Cairo,  3.6.1988  TS  No.  56  (1988) 

(Cm.  464) 


Paris,  2.11.1988  France  No.  1  (1989) 

(Cm-  557) 


Libreville, 

22.9/12.10.1988 


London,  25.2.1988  TS  No.  33  (1988) 

(Cm.  381) 
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Country  and  Title 
GUINEA 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Guinea 
Debt  Agreement  No.  2  (1986)) 

INDIA 

Exchange  of  Notes  further  amending  the 
Agreement  for  Air  Services  between  and 
beyond  their  respective  Territories, 
signed  at  New  Delhi  on  1. 12. 1951 

IRAN 

Exchange  of  Notes  concerning  the 
Settlement  of  Mutual  Claims  in  respect 
of  Damage  incurred  to  the  Diplomatic 
Premises  of  the  UK  in  Iran  and  the 
Islamic  Republic  in  London 

IRELAND,  REPUBLIC  OF 
Agreement  with  respect  to  Veterinary 
Surgeons 

Exchange  of  Notes  concerning  the 
Agreement  providing  for  the  Reciprocal 
Recognition  and  Enforcement  of 
Maintenance  Orders,  signed  at  London 
on  9. 12. 1974 

Agreement  concerning  the  Delimitation 
of  Areas  of  the  Continental  Shelf 
between  the  two  countries 

ITALY 

Exchange  of  Notes  concerning 
termination  of  the  Exchange  of  Notes 
between  the  Government  of  the  UK  and 
the  Government  of  the  USSR 
concerning  Deep  Seabed  Mining  Areas, 
and  the  Agreement  between  the 
Governments  of  Canada,  the  Kingdom 
of  Belgium,  the  Republic  of  Italy,  the 
Kingdom  of  the  Netherlands  and  the 
USSR  on  the  Resolution  of  Practical 
Problems  with  respect  to  Deep  Seabed 
Mining  Areas  signed  at  New  York  on 
14.8. 1987 

Convention  for  the  Avoidance  of  Double 
Taxation  and  the  Prevention  of  Fiscal 
Evasion  with  respect  to  Taxes  on 
Income 

COTE  D’IVOIRE 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Cote 
d’Ivoire  Debt  Agreement  No.  3  (1986)) 


Place  and  Date 


Dakar, 

26.2/13.10.1988 


New  Delhi, 
28.10.1988 


London,  6.7.1988 


London,  11.4.1988 
London,  26.5.1988 


Dublin,  7. 1 1 . 1988 


Rome,  14.8.1987 


Pallanza,  21 .10.1988 


Abidjan,  28.6.1988 


Text 


TS  No.  65  (1988) 
(Cm.  480) 


TS  No.  42  (1988) 
(Cm.  417) 

TS  No.  62  (1988) 
(Cm.  473) 


Republic  of  Ireland 
No.  1  (1988) 

(Cm.  535) 

TS  No.  34  (1988) 
(Cm.  383),  p.  17 


TS  No.  76  (1988) 
(Cm.  527) 
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Country  and  Title 

Place  and  Date 

Text 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Cote 
d’Ivoire  Debt  Agreement  No.  4  (1987)) 
Agreement  establishing  a  Joint 
Commission  on  Co-operation 

Abidjan, 

28.6/14.7.1988 

Abidjan,  15. 11.1988 

TS  No.  77  (1988) 
(Cm.  528) 

Cote  d’Ivoire  No.  1 
(1989)  (Cm.  668) 

JAMAICA 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Jamaica 
Debt  Agreement  No.  3  (1987)) 

Kingston, 

12.8. 1987/16.3. 1988 

TS  No.  52  (1988) 
(Cm.  451) 

JAPAN 

Exchange  of  Notes  further  amending  the 
Schedule  annexed  to  the  Air  Services 
Agreement  of  29.12.1952 

Tokyo,  16.9.1988 

TS  No.  9  (1989) 
(Cm.  662) 

MAURITIUS 

Exchange  of  Notes  further  amending  the 
Route  Schedule  annexed  to  the 
agreement  for  Air  Services  between  and 
beyond  their  respective  Territories 
signed  at  Port  Louis  on  12.7. 1973 

Port  Louis, 
1.8/13.9.1988 

TS  No.  73  (1988) 
(Cm.  567) 

MEXICO 

Agreement  concerning  Air  Services 

Mexico  City, 

18. 1 1 . 1988 

MISCELLANEOUS 

Agreement  between  the  Government  of 
the  UK  and  the  Board  of  Governors  of 
the  European  School  concerning  the 
European  School  at  Culham 

Brussels,  18. 10. 1988 

Misc.  No.  5  (1989) 
(Cm.  596) 

MOZAMBIQUE 

Exchange  of  Notes  amending  the  UK/ 
Mozambique  Programme  Loan  1977 

Maputo,  8/14.4.1988 

TS  No.  79  (1988) 
(Cm.  597),  p.  12 

THE  NETHERLANDS 

Exchange  of  Notes  concerning 
termination  of  the  Exchange  of  Notes 
between  the  Government  of  the  UK  and 
the  Government  of  the  USSR 
concerning  Deep  Seabed  Mining  Areas, 
and  the  Agreement  between  the 
Governments  of  Canada,  the  Kingdom 
of  Belgium,  the  Republic  of  Italy,  the 
Kingdom  of  the  Netherlands  and  the 
USSR  on  the  Resolution  of  Practical 
Problems  with  respect  to  Deep  Seabed 
Mining  Areas  signed  at  New  York  on 

14.8. 1987 

The  Hague, 

14.8.1987 

TS  No.  34  (1988) 
(Cm.  383),  p.  17 

NIGER 

Exchange  of  Notes  concerning  Certain 
Commerical  Debts  (The  UK/Niger 

Debt  Agreement  No.  4  (1986)) 

London/N  iamey , 

9. 2. 1987/18. 1. 1988 

TS  No.  68  (1988) 
(Cm.  483) 
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Country  and  Title 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Niger 

Debt  Agreement  No.  5  (1988)) 

Place  and  Date 

Abidjan/Niamey, 

2.8/5.9.1988 

Text 

PHILIPPINES 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/ 

Philippines  Debt  Agreement  No.  2 
(i987)) 

Exchange  of  Notes  amending  the  UK/ 
Philippines  Debt  Agreement  No.  2 
(1987)  signed  at  Manila  on  24.3.1988 

Manila,  24.3.1988 

Manila, 

9.9/19.10.1988 

TS  No.  71  (1988) 

(Cm.  513) 

POLAND 

Exchange  of  Notes  amending  the 

Warsaw, 

TS  No.  49  (1988) 

International  Road  Transport 

Agreement  signed  at  London  on 

26.9.1975 

27.1/31.7.1986 

(Cm.  448) 

Agreement  on  Co-operation  in  the  field 
of  Medicine  and  Public  Health 

Exchange  of  Notes  further  amending  the 
Agreement  on  Civil  Air  Transport 
signed  at  Warsaw  on  2.7.1960 

London,  28.1.1988 

Warsaw, 

20.6/13.7.1988 

TS  No.  25  (1988) 

(Cm.  355) 

SINGAPORE 

Exchange  of  Notes  further  amending  the 

Singapore, 

TS  No.  48  (1988) 

Agreement  for  Air  Services  between  and 
beyond  their  respective  Territories, 
signed  at  Singapore  on  12. 1. 1971,  as 
amended 

17. 12.1987/2.2.1988 

(Cm.  447) 

Exchange  of  Notes  further  amending  the 

Singapore, 

TS  No.  7  (1989) 

Agreement  for  Air  Services  between  and 
beyond  their  respective  Territories, 
signed  at  Singapore  on  12. 1. 1971,  as 
amended 

00 

00 

O' 

6 

►H 

'o' 

NO 

(Cm.  660) 

TUNISIA 

Cultural  Co-operation  Agreement 

London,  20. 1 . 1988 

Tunisia  No.  1  (1988) 
(Cm.  474) 

UGANDA 

Exchange  of  Notes  concerning  Certain 

Kampala, 

TS  No.  67  (1988) 

Commercial  Debts  (The  UK/Uganda 

Debt  Agreement  No.  3  (1987)) 

26.4/5.5.1988 

(Cm.  482) 

USSR 

Agreement  concerning  International 

Road  Transport  with  Administrative 
Memorandum 

Exchange  of  Notes  further  amending  the 
Agreement  concerning  Air  Services 
signed  at  London  on  19. 12. 1957 

Exchange  of  Notes  concerning  the 
addition  of  a  new  Article  on  Aviation 

London,  22.1.1988 

Moscow, 

17.2/4.4.1988 

Moscow, 

17.2/4.4.1988 

TS  No.  4  (1989) 

(Cm.  657) 

Security  to  the  Air  Services  Agreement 
signed  at  London  on  19. 12. 1957 
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Country’  and  Title 

UNITED  STATES  OF  AMERICA 

Exchange  of  Notes  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  the  Turks  and  Caicos  Islands 
signed  on  18.9.1986 

Agreement  concerning  the  Investigation 
of  Drug  Trafficking  Offences  and  the 
Seizure  and  Forfeiture  of  Proceeds  and 
Instrumentalities  of  Drug  Trafficking 

Exchange  of  Notes  further  extending  the 
Exchange  of  Letters  concerning  the 
Cayman  Islands  and  Matters  connected 
with,  arising  from,  relating  to,  or 
resulting  from  any  Narcotics  Activity 
referred  to  in  the  Single  Convention  on 
Narcotic  Drugs,  1961,  as  amended  by 
the  Protocol  amending  the  Single 
Convention  on  Narcotic  Drugs,  1961, 
dated  26.7.1984 

Exchange  of  Notes  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  Anguilla  signed  at  Washington 
on  11.3.1987 

Exchange  of  Notes  further  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  the  Turks  and  Caicos  Islands, 
signed  at  Washington  on  18.9.1986 

Exchange  of  Notes  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  Montserrat  signed  at  London 
on  14.5.1987 

Exchange  of  Notes  further  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  Anguilla  signed  on  11.3.1987 

Exchange  of  Notes  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  the  British  Virgin  Islands 
signed  at  London  on  14.4.1987 

Exchange  of  Notes  further  extending  the 
Agreement  in  the  form  of  an  Exchange 
of  Letters  concerning  the  Cayman 
Islands  and  Matters  connected  with, 
arising  from,  relating  to,  or  resulting 
from  any  Narcotics  Activity  referred  to 
in  the  Single  Convention  on  Narcotic 
Drugs,  1961,  as  amended  by  the 
Protocol  amending  the  Single 
Convention  on  Narcotic  Drugs,  1961, 
signed  in  London  on  26.7.1984 


Place  and  Date 

Text 

Washington, 

TS  No.  78  (1988) 

20. 1 . 1988 

(Cm.  562),  p.  23 

London,  9.2.1988 

United  States  No. 
(1988)  (Cm.  340) 

Washington, 

TS  No.  79  (1988) 

25.5. !988 

(Cm.  597),  p.  20 

Washington, 

24.6.1988 


Washington, 

20.7.1988 


Washington, 

26.8. 1988 


Washington, 

23.9.1988 

Washington, 

10. 11. 1988 


Washington, 

28.1 1 .1988 
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Country  and  Title 

Exchange  of  Notes  further  extending  the 
Narcotics  Co-operation  Agreement  with 
respect  to  Anguilla  signed  at  Washington 
on  11.3.1987 

YEMEN  ARAB  REPUBLIC 
Exchange  of  Notes  concerning  the 
extension  to  Hong  Kong,  the  Bailiwicks 
of  Jersey  and  Guernsey  and  the  Isle  of 
Man  of  the  Agreement  for  the 
Promotion  and  Protection  of 
Investments  signed  at  Sana’a  on 
25.2.1982 

YUGOSLAVIA 
Exchange  of  Notes  amending  the 
Agreement  on  Certain  Commercial 
Debts  signed  at  Belgrade  on  29.7.1987 
(The  UK/Yugoslavia  Debt  Agreement 
No.  2  (1986)) 

Exchange  of  Notes  further  amending  the 
Agreement  of  29.4.1969  concerning  the 
Abolition  of  Visas 


Place  and  Date 

Washington, 

22.12.1988 


Sana’a,  21. 10. 1984/ 
9.6.1985 


Belgrade,  8.3.1988 


Belgrade, 
3.2/16.6. 1988 


Text 


TS  No.  5  (1989) 
(Cm.  600) 


TS  No.  61  (1988) 
(Cm.  471) 


ZAMBIA 

Exchange  of  Notes  concerning  Certain 
Commercial  Debts  (The  UK/Zambia 
Debt  Agreement  No.  3  (1986)) 

Exchange  of  Notes  further  amending  the 
British  Expatriates  Supplementation 
(Zambia)  (Continuance)  Agreement 
1981/1987  (No.  2)  (The  British 
Expatriates  Supplementation  (Zambia) 
(Continuance)  Agreement  1981/1988) 
Exchange  of  Notes  further  amending  the 
Overseas  Service  (Zambia) 
(Continuance)  Agreement  1981/1987 
(No.  2)  (The  Overseas  Service  (Zambia) 
(Continuance)  Agreement  1981/1988) 


Lusaka,  TS  No.  70  (1988) 

23. 12. 1986/13.4. 1988  (Cm.  492) 

Lusaka, 

29-3/l3-5-I988 


Lusaka, 

29-3/l3-5-I988 


III.  UNITED  KINGDOM  LEGISLATION  DURING 
1988  CONCERNING  MATTERS  OF  INTERNATIONAL 

LAW1 

The  Arms  Control  and  Disarmament  (Privileges  and  Immunities) 

Act  (1988  c.  2)  provides  for  conferring  privileges  and  immunities  on 
observers,  inspectors  and  auxiliary  personnel  exercising  functions  under 
international  agreements  for  furthering  arms  control  or  disarmament.  (See 
Part  Five:  VIII.  A.,  above.) 

1  Compiled  by  C.A.  Hopkins. 
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The  Criminal  Justice  Act  (1988  c.  33)  in  Part  I  (sections  1-22)  makes 
fresh  provision  for  extradition.  It  provides  a  regime  for  the  enforcement  of 
future  extradition  treaties  and  other  arrangements  with  foreign  States,  and 
will  eventually  supersede  the  Extradition  Act  1870  as  existing  treaties  are 
renegotiated.  For  countries  which  do  not  fall  within  the  definition  of 
‘foreign  State’  in  section  1  of  the  Act,  extradition  will  continue  to  be  gov¬ 
erned  by  the  Fugitive  Offenders  Act  1967  or,  in  the  case  of  the  Republic  of 
Ireland,  by  the  Backing  of  Warrants  (Republic  of  Ireland)  Act  1965.  Sec¬ 
tions  134-8,  which  fall  within  Part  XI  of  the  Act,  create  an  offence  of  tor¬ 
ture,  prosecutions  for  which  require  the  consent  of  the  Attorney-General, 
and  make  it  an  extradition  crime.  Jurisdiction  over  the  offence  is  extra¬ 
territorial.  The  enactment  of  these  sections  enabled  the  United  Kingdom  to 
ratify  the  United  Nations  Convention  against  Torture  and  other  Cruel, 
Inhuman  or  Degrading  Treatment  or  Punishment  of  10  December  1984. 
(See  Part  One:  II.  D.  1.  and  Part  Four:  VII.,  above.) 

The  Foreign  Marriage  Amendment  Act  (1988  c.  44)  amends  the 
Foreign  Marriage  Act  1892  by  redefining  persons  whose  marriages  may  be 
solemnised  or  registered  under  the  1892  Act,  and  by  making  new  provisions 
as  to  consent  requirements,  form  of  ceremony,  registration  of  marriages 
and  marriages  of  children  of  HM  forces  serving  abroad.  It  repeals  certain 
spent  enactments  relating  to  the  validation  of  marriages  of  British  subjects 
solemnised  outside  the  United  Kingdom. 

The  Immigration  Act  (1988  c.  14)  makes  further  provision  for  the  regula¬ 
tion  of  immigration  into  the  United  Kingdom  by  amending  and  qualifying 
the  Immigration  Act  1971 ,  as  amended  by  the  British  Nationality  Act  1981 , 
in  various  respects.  (See  Part  One:  II.  D.  1.,  Part  Four:  VI.  and  Part  Five: 
VIII.  A.,  above.) 

The  Merchant  Shipping  Act  (1988  c.  12),  inter  alia,  amends  the  law 
relating  to  the  registration  of  British  ships  (Part  I)  and  British  fishing  ves¬ 
sels  (Part  II).  (See  Part  Nine:  XV.  D.,  above.) 

The  Multilateral  Investment  Guarantee  Agency  Act  (1988  c.  8) 
enables  the  United  Kingdom  to  give  effect  to  the  Convention  establishing 
the  Multilateral  Investment  Guarantee  Agency  of  n  October  1985.  Certain 
provisions  of  the  Convention,  including  provisions  concerning  the  status, 
privileges  and  immunities  of  the  Agency,  are  scheduled  to  the  Act  and  are 
given  the  force  of  law  in  the  United  Kingdom. 
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Hong  Kong,  439-41,  454-5,  499,  562 
application  of  treaties  to,  499 
diplomatic  protection  and,  562 
Joint  Declaration  of  UK  and  China  on  (1984), 
439-  44°.  562 
refugees  to,  454-5 
status  of,  439-41 

Human  rights,  34,  71,  76,  78,  98-103,  108,  134, 
1 35-  1 99»  209-  224>  225-6,  228,  231,  365-408, 
4ii-i4,  431-2,  435,  437,  438,  441,  442,  443, 
446,  452,  457-71-  488-9,  492-3,  495-7,  499, 
573-6 

association,  freedom  of,  401-2,  442 
Civil  and  Political  Rights,  International  Coven¬ 
ant  on  (1966),  76,  98-103,  225,  392,  441, 
443-  446.  458-61,  463-4,  466,  467,  470-1, 
499 

correspondence,  right  to  respect  for,  383-5, 
397-8,  404 

derogation  from  treaty  obligations,  470-1 
detention,  freedom  from:  see  subheading 
liberty  and  security  of  person,  right  to,  below 
detention,  right  to  decision  of  lawfulness  of, 
378-80,  402-3,  407 
development,  right  to,  459-60 
discrimination,  freedom  from,  78,  199,  209, 
231,  368-70,  378-80,  382,  411-14,  437,  438, 
442,  458:  see  also  Economic  warfare,  legality 
of;  European  Communities 
age,  on  grounds  of,  378-80 
apartheid ,  199,  209,  231, 437,  438,  442,  458 
Elimination  of  All  Forms  of  Racial  Discrimi¬ 
nation,  Convention  on  the  (1966),  78 


illegitimacy,  on  grounds  of,  368-70 
nationality,  on  grounds  of,  411-14 
social  origin,  on  grounds  of,  382 
domestic  jurisdiction  and,  34,  435 
Economic,  Social  and  Cultural  Committee,  459 
Economic,  Social  and  Cultural  Rights,  Inter¬ 
national  Covenant  on  (1966),  441,  458-61, 
466,  467,  499 
education,  right  to,  382 
equality  before  the  law,  principle  of,  224 
European  Convention  on  Human  Rights  (1950) 
and  Protocols,  71,  108,  365-408,  432,  461, 
462-3,  471 

compensation  for  expropriation  under,  71 
effect  in  UK  law  of,  432 
effective  remedy  for  violation,  duty  to  pro¬ 
vide  (Art.  13),  367,  380,  382,  383-5, 
401-2 

‘friendly  settlement’  (Art.  28  and  Rules  of 
Court),  370-1,  396,  397,  402-3,  407-8 
individual  petition,  right  of  (Art.  25),  368, 

461 

‘just  satisfaction’  (Art.  50),  365-408  passim, 

462 

margin  of  appreciation,  389—92,  400 
reservations  to,  370,  386—9 
European  Court  of  Human  Rights,  461,  462-3, 
489 

compulsory  jurisdiction  of,  461 
immunities  and  privileges  of,  489 
UK,  summary  of  cases  involving,  462-3 
expression,  freedom  of,  98—103,  389-92,  397, 
401,  442 

fair  and  public  hearing,  right  to,  365-8,  370-4, 
382,  386-8,  392-4,  396,403-6,  408 
family  life,  right  to  respect  for,  380-3,  396, 
399-400 

Helsinki  Final  Act  (1975),  458,  463-4,  466 
Human  Rights  Committee,  ro2,  459,  461 
inhuman  or  degrading  treatment  or  punish¬ 
ment,  freedom  from,  382,  399-400:  see  also 
subheading  torture,  freedom  from,  below 
innocence,  presumption  of,  403—6 
legal  assistance,  right  to,  408 
liberty  and  security  of  person,  right  to,  224, 
228,  374,  378-80,  394-5,  402-3,  407,  408, 
461,  465,  470-1,  493 
life,  right  to,  224,  228 
marriage,  right  to,  375-8 
non-retroactivity,  principle  of,  225-6 
possessions,  right  to  peaceful  enjoyment  of,  71, 
367.  368-70 

thought,  conscience  and  religion,  freedom  of, 
401,  463-4 

torture,  freedom  from,  431-2,  460,  467,  468-9, 
488-9,  492-3,  495-7 

European  Convention  on  Torture  and 
Inhuman  or  Degrading  Treatment  or  Pun¬ 
ishment,  draft,  488-9,  492-3,  495 
Criminal  Justice  Act  1988,  431-2,  468-9 
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UN  Convention  on  Torture  and  other  Cruel, 
Inhuman  and  Degrading  Punishments 
(1984),  431,  460,  467,  468-9,  495-7 
treaties  on,  108,  134,  135 
character  of,  108 

responsibility  for  breaches  of,  134,  135 
trial  within  reasonable  time,  right  to,  228,  408 
UN,  protection  by,  99-100,  452,  573-6 
UN  Commission  on  Human  Rights,  458,  573-6 
Universal  Declaration  of  Human  Rights 
(1948),  432,  441,  458-9,  460,  466-8 
Humanity,  crimes  against:  see  War  crimes 
Hungary,  human  rights  in,  465 

Immigration,  228,  399-400,  432,  454-7,  478-9, 
489,  491-2 

diplomatic  agents,  liability  to  immigration  con¬ 
trol  of,  456-7,  478-9,  491-2 
European  Convention  on  Human  Rights  and, 
399-400 

Immigration  Act  1971,  456,  478,  492 
Immigration  Act  1988,  432,  456—7,  478,  491-2 
organizations,  liability  to  immigration  control 
of  representatives  of  international,  489 
refugees,  454-5,  45 6 
war  crimes  and,  228 

Immunity  of  consular  agents:  see  Consular  rela¬ 
tions 

Immunity  of  diplomatic  agents:  see  Diplomatic 
relations 

Immunity  of  international  organizations,  76,  268, 
269—70,  276,  278-80,  288,  293,  309,  447-50, 
485,  488-9 

Immunity  of  States,  54,  276—80,  293-4,  331-6, 

338-9>  341  >  494 
absolute,  276-8,  279,  293 
basis  of,  338-9 

commercial  transactions,  54,  333,  335,  336 
contracts  to  be  performed  within  the  UK, 

335-6 

discovery  of  documents,  331 
execution,  276 

member  States  of  ITC,  and  liability  for  ITCs 
debts  of,  276-80,  293-4,  33i_6,  34 1 
procedure  where  immunity  claimed,  332-5 
proof,  burden  of,  331-2 
restrictive,  54,  276-7,  279 
service  of  writ,  332 
State  Immunity  Act  1978,  276,  331-6 
subdivisions  of  State,  entitlement  to  immunity 
of,  494 

waiver  of,  277,  333 

Independence,  114,  116,  118,  121,  143,  145,  434, 
436,  438,  440,  442,  445-6,  453 
Individuals,  32,  562-4 

criminal  responsibility  of,  562—4:  see  also  War 
crimes 

effect  of  international  law  upon,  32 
Intergovernmental  Maritime  Consultative  Organ¬ 
ization,  establishment  of,  126 


International  Bank  for  Reconstruction  and  Devel¬ 
opment,  124-5,  T33 
Articles  of  Agreement  of,  124-5 
establishment  of,  133 

International  Civil  Aviation  Organization,  126, 

55°.  563-4 
establishment  of,  126 
functions  of,  550  563-4 

International  Court  of  Justice,  1-47,  178-9,  184, 
226,  232,  300,  565-6 
chambers,  use  of,  35 
internal  judicial  practice  of,  31-47 
Article  3  deliberation,  36,  38 
Article  5  deliberation,  37,  40 
‘deliberation’,  meaning  of,  36-8 
drafting  committee,  40-2,  46 
final  vote,  43,  44-6 
first  reading,  42,  43,  45 

Resolution  of  12  April  1976  on,  36,  38-9,  40, 

41  >  43-  45-  46 
second  reading,  43,  44-6 
separate  opinions,  41-4,  45—6 
translation,  36,  39-40,  41,  42 
written  notes,  38-40,  41 
intervention  in  proceedings,  178-9,  184 
judges,  election  of,  35 
jurisdiction  of,  1-30,  565-6 
Optional  Clause,  declarations  of  acceptance  of, 
1-30:  see  also  Permanent  Court  of  Inter¬ 
national  Justice 

amendment  of,  12-13,  16-18,  19-20,  30 
duration  of,  1-2,  9-19,  27-9 
evaluation  of,  21-3 

format  of  publication  of  information  on,  3-4 
reciprocity,  18-21 

reservations  in,  1—2,  4—9,  12—13,  16—18, 
19-20,  21 

Shultz  letter,  2,  21 
tables  of,  23-30 

termination  by  notice  of,  2,  9,  10,  11— 13, 
14-20,  22,  27-28,  29 
role  of,  21-3,  31-5,  46-7,  565-6 
Rules  of  Court,  37,  45 

Statute,  1,  5-6,  7,  9,  12,  13,  16-17,  18,  19,  20, 
21,  22,  33,  35,  36,  37,  39,  45,  46,  178-9,  226, 
232,  300 
Art.  1 :  35 

Art.  9:  35,  36,  37,  39,  46 

Art.  13:  37 

Art.  34:  33 

Art.  36:  12,  13,  22 

Art.  36(2):  1,  5-6,  16-17,  18,  20:  see  also 
subheading  Optional  Clause,  declarations 
of  acceptance  of,  above 
Art.  36(3):  7 

Art.  36(5):  1,  9,  16,  18,  19 
Art.  38:  226,  232,  300 
Art.  63:  178-9 

International  Finance  Corporation,  liability  of 
member  States  for  obligations  of,  319-21 
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International  Labour  Organization,  Constitution 
of,  80 

International  law,  148-9,  433 

codification  and  progressive  development  of, 

433  . 

municipal  law,  relationship  to:  see  Municipal 
law,  relationship  of  international  law  to 
nature  of,  148-9 
private :  see  Conflict  of  laws 
sources  of:  see:  Comity;  Customary  inter¬ 
national  law;  General  principles  of  law;_7«.s 
cogens ;  Treaties 

International  Law  Commission,  78,  82-4,  86,  88, 
89-90,  91,  93,  96,  104-5,  107-8,  138,  151-215, 
296,  433.  55°~3 

State  responsibility,  work  on,  104-5,  151-215 
passim,  433,  550-3 

treaties,  work  on,  78,  82-4,  86,  88,  89-90,  91, 
93,  96,  104,  107-8,  138,  176,  185-90,  191, 
296 

International  Maritime  Organization,  functions 
of-  525.  S31-  533.  548-9 

International  Monetary  Fund,  establishment  of, 
126,  133 

International  organizations:  see  Organizations, 
international 

International  Tin  Council,  267—341 

functions  and  operations  of,  277,  302-7, 

329-30 

Headquarters  Agreement  (1972),  268,  271, 
277,  282-6,  306,  309-10,  313,  319,  322 
immunities  and  privileges  of,  268,  269-70,  276, 
278-80,  309 

International  Tin  Agreement  (Sixth)  (1981), 
267,  271,  282-6,  291,  295,  296,  302-23, 
324-7.  329-30 

International  Tin  Council  (Immunities  and 
Privileges)  Order  1972,  268,  271-95,  311-13, 
319-20 

members,  liability  for  ITC’s  debts  of,  267-341 
agency,  arguments  concerning,  294,  323-30 
discrete  legal  personality,  arguments  con¬ 
cerning,  270-92 

EEC,  position  of,  277,  280,  331,  336-41 
immunities  of  members,  entitlement  to  and 
effect  of,  276-80,  293-4,  331-41 
mixed  nature  of  personality,  arguments  con¬ 
cerning,  292-323 

UK  Government,  position  of,  227-8,  280, 
33 1 .  341 

personality  and  status  in  international  law  of, 
283 

personality  and  status  in  UK  law  of,  270-323, 
327-30 

receivership  of  assets,  liability  to,  268,  269 
winding-up,  liability  to,  268 
International  Trade  Organization,  proposed, 
I25~6, 133 

Intervention,  1 14-15,  129,  139,  142,  143,  179, 
193-4,  204,  434,  569-70 


Investments,  treaties  for  the  promotion  and  pro¬ 
tection  of,  64-5,  553-5,  560,  564-5 
Iran,  human  rights  in,  460,  464,  493 
Iran/Iraq,  conflict  between,  493,  526-7,  547,  571, 
579-82 

Iraq,  human  rights  in,  464,  465 
Israel,  443,  461-2,  501,  504,  572-9 

occupation  of  territory  by,  461-2,  501,  504, 
572-9 

right  to  exist  within  recognized  boundaries  of, 
443 

Japan,  Treaty  of  Peace  with  (1951),  nature  and 
effect  of,  555,  556-7 
Jerusalem,  status  of,  501,  504 
Jurisdiction,  26,  34,  220,  221,  229,  231,  415-18, 

434,  435,  46°>  469,  504-9.  551 ,  56i:  see  also 
Conflict  of  laws;  War  crimes 
anti-trust,  415-18 
concurrent,  434,  504—6 
domestic,  26,  34,  231,  435 
effects  doctrine,  415-18,  507—8 
extra-territorial,  415-18,  460,  469,  506-9,  551 
meaning  of,  551 

nationality,  on  basis  of,  220,  507,  508,  561 
Protection  of  Trading  Interests  Act  1980,  509 
territoriality,  on  basis  of,  416,  506-7 
universal,  221,  229 

Jus  cogens,  89-90,  192,  200,  204,  21 1,  214 

Kampuchea :  see  Cambodia 

Kiel  Canal,  right  of  passage  through,  179—84 

Latvia:  see  Baltic  States 

League  of  Nations,  5-6,  12,  122,  123,  132,  196, 
206 

Covenant,  12,  122 

disputes,  Assembly  resolutions  on  pacific  settle¬ 
ment  of,  5-6 

Economic  Non-aggression,  and  draft  Pact  of, 
132 

Manchuria,  consideration  of  Japanese  invasion 
of  (1931),  123 

mandates,  196,  206:  see  also  Namibia 
peace-keeping  system,  12 
Lebanon,  434,  436,  570 
governmental  authority  in,  436 
Israeli  occupation  of,  570 
sovereignty  and  independence  of,  434 
Lithuania:  see  Baltic  States 

Malvinas:  see  Falkland  Islands 
Manchuria,  Japanese  invasion  of  (1931),  123 
Most  favoured-nation  treatment,  115,  131-2,  134 
Multilateral  treaties,  breach  of:  see  Treaties,  sub¬ 
heading  solidarity  and  breaches  of  multilateral 
treaties 

Multilateral  treaties,  time  of  conclusion  of, 
75-1 1 1 :  see  also  Treaties 
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Municipal  law,  relationship  of  international  law 
to,  32,  S3,  54-5,  87,  230,  271,  281-90,  310-23, 
342-7,  337-8,  339-40,  428-32,  460,  467, 

468-9,  510 

customary  international  law,  effect  in  English 
law  of,  339-40 

inconsistency,  effect  of,  53,  230 
remedies  for  breaches  of  international  law, 
428-9 

statutes,  construction  in  accordance  with  treaty 
obligations  of,  281—90,  318,  320 
treaties,  32,  54-5,  87,  271,  286,  287-8,  310-23, 
324-7,  337-8,  428-32,  460,  467,  468-9,  510 
competence,  violation  of  municipal  law  pro¬ 
visions  on,  87 

conflict  with  municipal  law,  54-5 
effect  in  English  law  of,  271,  286,  310-18, 
324-7 

implementation  of,  32,  87,  271,  286,  287—8, 
310-n,  3x6-23,  325,  337-8,  428-32,  460, 
467,  468-9,  510 

Namibia  (South  West  Africa),  196,  206,  442,  446, 
45  U  453 

League  of  Nations,  role  of,  206 
obligations  under  mandate,  196 
self-determination  in,  442,  446 
South  African  occupation  of,  453 
supervision  of  mandate,  206 
UN  Council  for,  451, 453 
UN  plan  for,  442 

Nationality  and  citizenship,  219,  220,  226,  227, 
228,  411-15,  507,  508,  546-8,  549,  559_()2 
claims,  nationality  of,  559—' 62:  also  State 

responsibility 

discrimination  on  grounds  of,  41 1-14 
dual,  414-15-  559y62 

jurisdiction  on  basis  of,  220,  507,  508,  561 
ships,  nationality  of,  546-8,  549 
war  crimes,  denaturalization  for,  219,  220,  226, 
227,  228 

Nationalization:  see  Expropriation  and  nationali¬ 
zation 

Natural  resources,  sovereignty  over,  73,  136,  137, 
141-2, 144-5 

Non-self-governing  territories,  439-41,  444-6. 

581 :  see  also  Namibia;  Self-determination 
Nuclear  weapons,  limits  on  possession,  testing 
and  use  of,  571,  579-8° 

Occupation,  belligerent  or  military:  see  War  and 
armed  conflict 

Organization  of  American  States,  Charter  of,  139 
Organizations,  international,  j6,  81,  108—9, 

267-341,  447-52,  485,  488-9:  see  also  under 
names  of  particular  organizations 
immunities  and  privileges  of,  76,  268,  269-70, 
276,  278-80,  288,  293,  309,  447-5°,  485, 
488-9 


International  Organizations  Act  1968,  271, 
278-80,  283-5,  288,  289-90,  291-2,  294, 
312,  313,  314,  316-17,  320,  485,  488-9 
Internationl  Organizations  (Immunities  and 
Privileges)  Act  1950,  278,  280-1,  289 
members  States,  liability  for  organization’s 
debts  of,  267-341 :  see  also  International  Tin 
Council 

obligations  of  membership,  450-1 
personality  in  international  law  of,  283,  295-6, 

300  .  . 

personality  in  municipal  law  of,  270—323, 
327-30 

treaty-making  practice  of,  81 
universality,  principle  of,  452 
Vienna  Convention  on  Treaties  between  States 
and  International  Organizations  or  between 
International  Organizations  (1986),  81, 

108-9,  296 

Palestine,  439,  442,  443,  453-4,  461-2,  572-9 
deportation  of  Palestinians,  461,  572,  573,  575, 
576-  578 

non-recognition  of  State  of,  439 
occupied  territories,  treatment  of  Palestinians 
in,  461-2.  572-9 

Palestine  Liberation  Organization,  439,  453-4 
admission  to  USA  for  attendance  at  UN  of 
representatives  of,  453-4 
status  of,  439 

self-determination  in,  442,  443,  574 
Passage,  rights  of,  179-84,  524-5,  54°-2 

Falkland  Islands  Protection  Zone,  in,  540-2 
Kiel  Canal,  through,  179-84 
straits,  in,  524-5 

Peace-keeping,  12,  124,  125,  140,  210,  212,  213, 
452 

Permanent  Court  of  International  Justice,  1,  2, 
3-7,  8,  9-13,  16,  17,  18,  19,  21,  23-5,  27-8,  36, 
182-3 

intervention  in  proceedings,  182-3 
Optional  Clause,  declarations  of  acceptance  of, 
1,  2,  3-7,  8,  9-13,  16,  17,  18,  19,  21,  23-5, 
27-8:  see  also  International  Court  of  Justice 
continuation  under  ICJ  Statute  Art.  36(5) 
of,  1,  9,  16,  18,  19 
duration  of,  9-13,  17,  27-8 
evaluation  of,  21 

format  of  publication  of  information  on,  3-4 
reservations  to,  2,  4-7,  8 
tables  of,  23-5,  27-8 

termination  by  notice  of,  9,  10,  11— 13,  17, 

27—8 

Resolution  of  20  February  1931  on  >nternal 
judicial  practice,  36 

Statute,  4,  5-6,  9,  xo,  11,  12,  13,  21,  182-3 
Pollution,  control  of,  517-18,  523 
Positivism,  116—17 
Prerogative,  royal,  313,  407,  440 
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Recognition,  338-9,  340,  435-9,  444,  447,  474, 
477 

governments,  of,  435—6,  474,  477 
immunity,  of  claims  to,  338—9,  340 
non-recognition,  436—9,  444,  447 
States,  of,  339,  435,  438 
withdrawal  of,  474,  477 
Refugees,  454-5,  456 
definition  of,  454—5 

Geneva  Convention  on  Status  of  (1951),  454, 

456 

non-refoulement ,  principle  of,  454 
Reprisals,  123,  147-8,  158,  176,  207 
Resistencia  Nacional  Mogambica  (RENAMO), 
non-recognition  of,  437 
Retorsion,  157,  158,  184,  207,  208,  568-9 
Romania,  human  rights  in,  461,  462,  465 

Sea,  UN  Convention  on  the  Law  of  the  (1982), 

^  34.  76-  I05.  156,  499.  522>  525.  538—9,  546 
Sea-bed  beyond  national  jurisdiction,  34,  156, 

499.  5°°.  544-6 

Self-defence,  114,  123,  164,  193,  194,  197,  199, 

2I3.  54°.  580-2 

Self-determination,  142,  441—7,  574 
Ships,  151-2,  159-60,  165,  169,  172,  527-30, 
546-50,  55 1 ,  580-1 

jurisdiction  over,  151-2,  159-60,  165,  169,  172, 
527-3°,  548-5°,  551,  580-1 
nationality  of,  546—8,  549 
Solidarity:  see  Economic  warfare;  Treaties 
South  Africa,  436-9,  442,  458,  569-70:  see  also 
Namibia 

apartheid,  437,  438,  442,  458 
homelands,  status  of,  436-9 
raids  into  Botswana,  569-70 
South  Georgia,  sovereignty  over,  501,  502-3,  537 
South  Sandwich  Islands,  sovereignty  over,  501, 
5°2-3, 537 

South  West  Africa:  see  Namibia 

Sovereignty,  73,  114,  116,  118,  119,  121,  125, 

I31>  1 35 »  1 36,  137,  I4I-5,  348-  349,  4l8,  434, 
440-1,  444,  447,  501-4,  508,  511-12,  534,  535, 

^  536,  537,  539,  569 
State  contracts:  see  Contracts,  State 
State  responsibility,  96-7,  103-6,  107-8,  110-11, 

r5 !— 2I5-  3°8,  3I0>  322,  4 1 4- 1 5 ,  433,  434-  493, 
548,  550-64:  see  also  Contracts,  State;  Expro¬ 
priation  and  nationalization 
acts  not  prohibited  by  international  law,  injuri¬ 
ous  consequences  of,  433,  550-3 
crimes,  international,  154,  155,  170,  196-213, 
214 

determination  of,  201-6,  210-12 
institutional  control,  need  for,  203-4, 
206-13, 2I4 

reparation  for,  154,  155,  170,  196-213 
denial  of  justice,  322 

ergaomnes,  obligations  owed,  155-6,  201 
Foreign  Compensation  Commission,  555,  562 


individuals,  responsibility  of,  562-4 
International  Law  Commission  work  on, 
I04-5,  1 51-21 5 passim,  433,  550-3 
protection,  diplomatic  and  consular,  308,  310, 

4H-I5,  434-  493,  548,  557-62 
reparation,  151-215  passim,  553-7,  562:  see 
also  Treaties,  subheading  breach,  remedies 
for 

treaties,  96-7,  103-6,  107-8,  110-11,  151-215 
responsibility  for  breach  of,  103-5,  io7> 
iio-ii,  151-215 

responsibility  for  conclusion  or  application  of 
incompatible,  96-7,  103-6,  107-8,  110-11 

State  succession,  68,  499 

States,  1 16,  125,  131,  143,  158,  230,  340,  439-41 
act  of  State,  230,  340 

dependent,  439—41 :  see  also  Non-self-govern- 
ing  territories 

equality  of,  116,  125,  131,  143,  158 
immunity  of:  see  Immunity  of  States 
practice  of :  see  Customary  international  law 
recognition  of:  see  Recognition 

Straits,  passage  in,  524-5 

Telecommunications,  76,  98—103,  505-6 
concurrent  jurisdiciton  in  Berlin  and,  505-6 
Radio  Regulations  (1979),  76,  98-103 

Territorial  integrity,  principle  of,  143,  434,  502, 
569,  57° 

Territorial  sea,  518-25,  531 

delimitation  of,  518-23,  524-5,  531 
France/UK  Agreement  relating  to  Delimitation 
of  the  Territorial  Sea  in  the  Straits  of  Dover 
(1988),  523,  524-5,  531 
jurisdiction  over,  523—4 
Territorial  Sea  Act  1987,  518,  523 
Territorial  Sea  (Limits)  Order  1987,  518-19, 
523 

Terrorism,  prevention  and  control  of,  34,  470-1, 
497,  55°,  563-4 

Treaties,  n-12,  18,  32,  52,  54,  58,  65-6,  75—1 1 1 , 

1 38,  151-215,  271,  281-90,  295,  296,  302-23, 
324-7,  337-8,  370,  386-9,  409,  428-33,  460, 
467,  468-9,  487,  494-500,  510,  522,  556^-7 
accession  to,  79,  80,  86,  101 
adoption  of  text  of,  77-9,  80,  83,  85,  86,  87,  89, 
90,  92,  93,  94,  101,  106,  109,  no 
amendment  of,  86,  166-8,  174,  184 
breach,  remedies  for,  103-5,  I07,  no, 

1 5 215,  286,  428—9:  see  also  subheading 
solidarity,  below 

consent  to  breach,  effect  of,  172-4,  200 
countermeasures,  152,  157-64,  168-9,  r7°, 
I72,  173,  1 76,  193-4,  :95,  197-9,  200, 
201-3,  205,  207-13,  214-15,  286 
declaratory  judgment,  162-3,  170-1,  176, 
179-84 

guarantee  against  repetition,  152,  161, 

169-70,  1 71 ,  195,  200,  205 
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municipal  law,  in,  428-9 

pecuniary  reparation,  152,  161-2,  163,  169, 

176,  183-4,  187.  195,  198,  200,  206 
performance,  right  to  require,  151-2,  160, 

163,  165-6,  168-9,  1 73 >  195.  J97> 

200,  201,  205 

protest,  166,  167-8,  176,  179,  184,  195 
suspension,  186,  187-90,  191,  203 
termination,  103-5,  io7>  IIO>  I74-6, 
185-90,  191,  195,  203 

waiver  of  breach  amounting  to  crime,  200, 
201 

breach,  responsibility  for,  103-5,  io7>  no— 11, 
151-215 

capacity  to  make,  85,  93-4 
coercion  of  State,  87—8,  138 
customary  international  law,  relationship  to, 
65-6,  167 

definition  of,  432-3 

diplomatic  relations,  severence  of  and  conclu¬ 
sion  of  treaties,  88—9 
economic  pressure,  138 

effect  in  English  law  of,  271,  286,  310-18, 
324-7 

entry  into  force  of,  77,  79,  80,  81,  82,  83,  85, 
92-3,  95,  96,  97-8,  101,  106,  109,  no,  191, 
429,  460,  487,  522 
error,  89 
fraud,  87 

full  powers,  77,  83,  87 

Harvard  Draft  Convention  on  the  law  of,  169, 
174-6, 185 

implementation  of,  32,  87,  271,  286,  287—8, 
310-n,  316-23,  325,  337-8,  428-32,  467, 
468-9,510 

incompatible  treaties,  responsibility  for  conclu¬ 
sion  or  application  of,  96-7,  103—6,  107-8, 

1 10 — 1 1 

internal  law  provisions  on  competence,  87, 
432-3 

International  Law  Commission  work  on,  78’ 
82-4,  86,  88,  89-90,  91,  93,  96,  104,  107-8, 
138,  176,  185-90,  191,  296 
interpretation  of,  85—6,  166,  170— 1,  178—9, 
181-2,  184,  289,  290,  295,  302-10,  326,  409, 
497-8 

jus  cogens,  conflict  with,  89—90,  204,  21 1,  214 
modification  of,  86,  190 

object  and  purpose,  obligation  not  to  frustrate, 
190,  192-3 

observance  of  {pacta  sunt  servanda) ,  52>  54> 
58,  497,  556-7 

ratification  of,  77-82,  86,  87,  89,  92,  97, 
429-30,  431-2,  460,  467,  468,  487,  495-6, 

510 

reservations  to,  190-1,  192,  370,  386-9,  496-7 
signature  of,  76—82,  89,  90,  92,  97,  494— 5 
solidarity  and  breaches  of  multilateral  treaties, 
151-215:  see  also  subheading  breach,  rem¬ 
edies  for,  above 


crimes,  legal  materials  on  international, 
196-213 

invitation  of  assistance,  need  for,  163-4,  I7I> 
198,  201 

non-serious  breaches,  legal  materials  on, 
174-84 

serious  breaches,  legal  materials  on,  184-96 
solidarity  lato  sensu,  164-74,  175,  176,  178, 
179,  180,  183-4,  187,  189,  190,  195,  201 
solidarity  stricto  sensu,  156-64,  171,  184, 
187,  189,  197,  198,  199,  201 
theoretical  considerations,  151-74,  213-15 
statutes,  construction  in  accordance  with  treaty 
obligations  of,  281-90,  318,  320 
State  succession  to,  499 

successive  treaties,  application  of,  75-6,  90-1, 
92—1 1 1 

suspension  of,  75-6,  88,  90-2,  104,  109,  186, 
187-90, 191,  203 
agreement,  by,  88,  190 
breach,  for,  186,  187-90,  191,  203 
implied  by  conclusion  of  later  treaty,  75—6, 
90-2,  104,  109 

termination  of,  11-12,  18,  75—6,  83,  90—2,  99, 
103-5,  I07>  I09>  IIO>  i74-6’  185-90,  191, 
195.  203>  5°° 

breach,  for,  103-5,  io7>  II0.  r74_6,  185-90, 
191,  195,  203 

denunciation,  by,  11-12.  18,  83 
fundamental  change  of  circumstances,  for, 
90 

later  treaty,  by,  75-6,  90-2,  99,  104,  109,  500 
third  States,  154,  159,  184,  498-9 
time  of  conclusion  of,  75-1 1 1 
validity  of,  87-8,  89-90,  93,  104,  138,  204,  21 1, 
214 

Vienna  Convention  on  the  Law  of  (1969), 
75-1 1 1  passim,  138,  159,  166,  167,  175,  176, 
185,  186,  189-92,  193,  195-6,  203,  204,  211, 
214,  290,  295,  386,  388 

Vienna  Convention  on  Treaties  between  States 
and  International  Organizations  or  between 
International  Organizations  (1986),  81, 

108-9,  29^ 

Turkey,  human  rights  in,  464 
Tuvalu,  establishement,  immunities  and  privi¬ 
leges  of  International  Trust  Fund  for,  447-8 

Union  of  Soviet  Socialist  Republics,  human 
rights  in,  463-4,  466 

United  Nations,  18,  22,  76,  78,  80,  87,  88,  90,  97, 
99-100,  106,  108-9,  II0’  I24.  125>  I33_^l>  1 37> 
138-9,  140,  1 4 1 ,  142-51  1 47 >  :79.  2°9i 

210-13,  217,  218,  280,  436,  441,  442,  443, 
445-6,  447,  451-4.  458.  461,  467.  497.  503- 
527,  540,  548,  566-7,  570,  573-6,  577,  578, 
580-2 

admission  of  members  to,  451 
budget,  451 

Cambodia/Kampuchea,  representation  of,  436 
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United  Nations — cont. 

Charter,  x 8,  80,  87,  88,  90,  97,  99-100,  106, 
108-9,  II0>  I24>  I25-  134.  1 37*  14°.  H6, 
H7>  J79>  209,  2io,  441,  443,  445,  446,  447, 
45 1 .  452.  458.  467.  54°.  57°.  580-2 
Art.  1:  124,  134,  441 
Art.  1(3):  99 
Art.  2:  134 

Art.  2(4):  125,  137,  140,  146,  147 

Art.  17:  451 

Art.  18:  451 

Art.  34:  179 

Art.  35 :  179 

Art.  39:  140,  146 

Art.  49:  210 

Art.  50:  210 

Art.  51 :  540,  580-2 

Art.  55:  99,  124,  441 

Art.  56:  99,  124 

Art.  68:  458 

Art-  73  :  445.  581 

Art.  103:  90,  99—100,  106,  108-9,  110 
Art.  1 10:  80 
Chapter  VI :  210 
Chapter  VII :  210 

crimes,  possible  role  in  relation  to  inter¬ 
national,  210-13 

disputes,  settlement  of,  179,  210,  452,  566-7, 
574 

General  Assembly  resolutions,  22,  78,  99, 
!35-6,  1 3 8—9 ,  141,  142,  143-4,  !45>  2I7> 
2l8,  45U  453.  497.  5°3 
626  (VII)  (Permanent  Sovereignty  over 
Natural  Resources),  141 
1803  (XVII)  (Declaration  on  Permanent 
Sovereignty  over  Natural  Resources),  136, 
142 

2065  (XX)  (Falkland  Islands),  503 
2106  (XX)  (Convention  on  the  Elimination 
of  All  Forms  of  Racial  Discrimination),  78 
2131  (XX)  (Declaration  on  Non-interven¬ 
tion),  139 

2625  (XXV)  (Declaration  on  Principles  of 
International  Law),  135,  138-9 
3074  (XXVIII)  (War  Crimes),  218 
3160  (XXVIII)  (Falklands  Islands),  503 
3171  (XXVIII)  (Permanent  Sovereignty 
over  Natural  Resources),  145 

3201  (S-VI)  (Declaration  on  the  Establish¬ 
ment  of  a  New  International  Economic 
Order),  145 

3202  (S-VI)  (Programme  of  Action  on  the 
Establishment  of  a  New  International 
Economic  Order),  136 

3232  (XXIX)  (Role  of  the  ICJ),  22 
3281  (XXIX)  (Charter  of  Economic  Rights 
and  Duties  of  States),  135-6,  139,  143-4 
33I4  (XXIX)  (Definition  of  Aggression), 

138,  217 

31/49  (Falkland  Islands),  503 


37/9  (Falkland  Islands),  503 
37/92  (Direct  Broadcasting  by  Satellite),  99 
38/197  (Economic  Coercion),  143 
39/6  (Falkland  Islands),  503 
39/210  (Economic  Coercion),  143 
40/21  (Falkland  Islands),  503 
40/61  (Terrorism),  497 
40/185  (Economic  Coercion),  143 
41/40  (Falkland  Islands),  503 
41/165  (Economic  Coercion),  143 
42/19  (Falkland  Islands),  503 
42/22  (Declaration  on  the  .  .  .  Principle  of 
Refraining  from  the  Threat  or  Use  of 
Force),  139 

42/173  (Economic  Coercion),  143 
42/210B  (PLO  Observer  Mission),  453 
effect  of,  451 

Fleadquarters  Agreement  (1947),  453 
human  rights,  protection  of,  99—100,  452, 
573-6 

Human  Rights  Commission,  458,  573—6 
Namibia,  role  in  relation  to,  442,  451, 453 
plan  for  independence  of,  442 
UN  Council  for,  451,  453 
non-self-governing  territories,  administration 
of,  445-6 

peace-keeping  by,  124,  125,  140,  210,  212,  213, 
45  2 

personality  in  municipal  law  of,  280 
PLO  representation  at,  453—4 
Privileges  and  Immunities  of  the  UN,  Conven¬ 
tion  on  (1946),  76 

Security  Council  resolutions,  452,  453,  461, 

497,  527,  548,  570.  573,  575-  576,  577,  578, 
581,  582 

242  (1967)  (Middle  East),  461,  577 
425  (1978)  (Middle  East),  570 
435  (1978)  (Namibia),  453 
502  (1982)  (Falkland  Islands),  581 
579  ( 1 985)  (Terrorism),  497 
598  (1987)  (Iran/Iraq  Conflict),  452,  527, 
548,  582 

607  (1988)  (Middle  East),  573,  575,  576,  578 

608  (1988)  (Middle  East),  573,  575,  576,  578 
effect  of,  452 

UNCTAD,  142-3 

Lima  Declaration  (1971J,  142 
Resolution  i52(VI),  142—3 
United  States  of  America,  extra-territorial  jur¬ 
isdiction  of,  418,  508-9 

Versailles,  Treaty  of  (1919),  76,  80,  177,  179-84 

War  and  armed  conflict,  217,  225,  231,  234,  428, 
432~3>  453,  461-2,  484-8,  490,  493,  497-8, 
501,  504,  526-7,  547,  555,  556-7,  571-82 
armaments,  limitation  and  reduction  of,  432-3, 
484-8,  490,  497-8,  571-2 
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Arms  Control  and  Disarmament  (Privileges 
and  Immunities)  Act  1988,  484-8,  490, 
571-2 

biological  weapons,  limits  on  use  of,  580 
chemical  weapons,  limits  on  use  of,  579-80 
economic  warfare:  see  Economic  warfare,  lega¬ 
lity  of 

Geneva  Red  Cross  Conventions  (1949),  225, 
428,  571-3,  574-5,  576,  577.  578 
Geneva  Red  Cross  Conventions,  Protocol  I 
additional  to  (1977),  225,  234,  571-2 
Geneva  Red  Cross  Conventions,  Protocol  II 
additional  to  (1977),  231,  571-2 
Hague  Convention  IV  (1907),  574,  578 
humanitarian  law,  571—2 

Iran/Iraq,  conflict  between,  493,  526-7,  547, 

57V  579-82 
just  war,  217 
neutrality,  582 

nuclear  weapons,  limits  on  possession,  testing 
and  use  of,  571,  579-80 

occupation,  belligerent  or  military,  453,  461-2, 
5°V  5°4>  572-9 

Peace  Treaty  with  Japan  (1951),  nature  and 
effect  of,  555,  556-7 
war  crimes:  see  War  crimes 
War  crimes,  217-35,  508 

Canadian  law  and,  218,  220-35 

Charter  of  Rights  and  Freedoms  1982,  224, 
225,  228,  234 


Citizenship  Act  1974-75-76,  228 
crimes  against  humanity,  definition  of,  231—3 
Criminal  Code  1970,  228-35 
Deschenes  Commission,  218,  221,  224-7, 
228, 234 

evidence  and  procedure,  220-1,  222-4, 

226-8,  230, 234 
Immigration  Act  1976—77,  228 
jurisdiction,  221-5,  228~9,  231,  235 
war  crimes,  definition  of,  221,  231-3 
War  Crimes  Act  1946,  221-5,  234-5 
War  Crimes  Regulations  1945,  221-3 
crimes  against  humanity,  217-35 
denaturalization  for,  219,  220,  226,  227,  228 
deportation  for,  219,  221,  227,  228 
extradition  for,  218,  219,  220-1,  226,  508 
immigration  control  on  grounds  of,  228 
Non-Applicability  of  Statutory  Limitation  to 
Crimes  against  Humanity  and  War  Crimes, 
European  Convention  on  (1974),  218 
Non-Applicability  of  Statutory  Limitations  to 
War  Crimes  and  Crimes  against  Humanity, 
UN  Convention  on  (1968),  218 
Nuremberg  Tribunal,  Charter  and  jurisdiction 
of,  221,  233-4 

West  Bank  of  the  Jordan,  legal  status  of,  34,  501, 
5°4 

Western  Sahara,  sovereignty  over,  502 
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